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"PREFACE 


This olin’ of Decisions of the, Departenent of the Interior covers 


_. the period from January 1, 1967, to December 31, 1967. It includes the 


- most important administrative decisions and legal opinions that were 
rendered by officials of the Department during the period. | 
The Honorable Stewart L. Udall served as Secretary of the Tats ior 
during the period covered by this volume; Messrs. Charles F. Luce and. 
David S. Black served as Under Secretary; Messrs, Harry R. Ander- 


son, Stanley A. Cain, Frank C. Di Luzio, Kenneth Holum, Robert C. . 


McConnell, and J. Cordell Moore served as Assistant Secretaries of the : 
Interior ; Mr. George E. Robinson served as Deputy Assistant Secre= 
tary for Administration ; Mr. Frank J. Barry served as Solicitor of the 
_ Department of the Interior and Mr. Edward wenpere as oe . 
Solicitor. | 
‘This volume will be cited within the meparined? of the Interior as 

“74. 1.D,” | | 





_ Seoretary of i the Interior | 
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HRRATA 


Page 18—Line 9, The word Peer should be apnettint. 

Page 24—Footnote 42, Harsed H. Sutton, Should read Harold H. Sutton. 

Pages 47, 49, 51, 58, 55—John v. Steffens et al., should read John V. Steffens, 

Page 74—Line 2 “The Contract also provides. as OuOwe: 716 should be: a 
10 point paragraph, instead of 8 point. } 

Page 75—Footnote 23, Line 2, February. 11, 1966, sell hatore nat of the 
acts of trespass COD of Lahivit sa should read i ca complained. : 
Hehibw. 19. 

Page 94—Line 9, understanding etwas the contractor and a complaint 
inspector, should read compliant inspector. | 

Page 102—Lines 10 and 11 (43 U.S.C. sec. 3152), sonia read. 43 U. S. C. see. 
SL5f. 

Page 18e—rostnote 5 “Act of February 25, 1920, sec. 17, as amended, a 
Stat. 782 (1960), should read 74 Stat. 781. 

Page 182—Footnote 5, JC BA-876, should read [BCA-876. 

Page anges Index Heading Reguations: ‘Waiver, should read pe OMuE: 
tions: Waiver. | 

Page 211—Court case Wn. J. Coleman, Ag0241 ay 4, 1965) should read 
Colman. | 

Page 218 parienaen 2: Lines 12 and 13, Court case rete Jd. A, Bookhoti, ete, 
should read Lewis J. H. Bockhott, ete. 

Page 226—Yootnote 41, Court case of James P. Cross, Eng. oon No. 2506, 
65-2 BCA par. 4488, should read 4988. 

Page 227—Footnote 45, Court case of Herman Groseclose, IBCA-190, 61-1 
BCA par. 2885 (1961). should read (1960). 

- Page 241—Paragraph 4, Line 3—43 OFR 201.60 (now CFR 3381.1) should 
read 3385.1. 

Page 244—Last paragraph—Line 13 aifbe the word “date,.” add an asterisk 
(*). The remaining text *By letter of Aug. 28, 1967 should Tolloye after the. 
signature (ed. note). | 

Page 280—Footnote 103, Line 9, court case Inter-City Sand & Gravel Co. and. 
John Koytynovich, IBCA-128 (May 29, 1965), should read (May 29, 1959). 

Page 323—Footnote 65, nee 8 (8 (/10/60), Government Pxhibit No. 11), 
should read (S 3/18/60). 
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(CUMULATIVE INDEX TO SUITS FOR q UDICTAL REVIEW OF 
DEPARTMENTAL DECISIONS PUBLISHED IN. INTERIOR DECISIONS 


| ‘The table below sets out in alphabetical order, arranged according i 
to the last name of the first party named in the Department’s decision, — 
all the departmental decisions published in the Interior Decisions, 
beginning with volume 61, judicial review of which was sought by — 
~ one of the parties concerned. The name of the action is listed as it | 
appears on the court docket in each court. Where the decision of the © 
court. has been published, the citation is given; if not, the docket num- 

_ ber and date of final action taken by the court is set out. If the court 

issued an opinion in a nonreported case, that fact is indicated; other- 

wise no opinion was written. Unless otherwise indicated, all suits were 
commenced in the United States District Court for the District of — 
Columbia and, if appealed, were appealed to the United States Court — 
~ of Appeals for the District of Columbia Circuit. Finally, if judicial 


- review resulted in a further departmental: decision, the departmental _ 


decision is cited. Actions shown are those taken par to the end of the - 
__-year covered by this volume. | 3 : 

| Adler Construction Co. +» 67 LD. 21 - (1960) ‘Beconsideration) 
| Adler Construction Co. v. Unitea States, Cong. 10-60. ‘Suit Pending. . 
State of Alaska, Andrew J. Kalerak, Jr., 13 LD. ‘i (1966) 


Andrew J. Kalerak, Jt, et ai v. Stewart L. Vaal, Civil Action No. A-385-66, : 
 D. Alas. J udgment for Plaintiff October 20, 1966. Appeal filed November 
15, 1966, 9th Cir. : 
| Allied Contractors, Inc., 68 L. D. 145 (1961) | 

- Allied Contractors, Ine. ®.. United States, Court of Claims No. 163-68. - 

Compr omised. 

Leslie N. Baker et al. , A-28454 (October 2 26, 1960). On reconsideration 
Autrice 0. Copeland, 69 L.D.1 (1962). | - 
 Autrice. Copeland Freeman v. Stewart PD: Udall, Civil Action No. 1578. is 


D. Ariz. Judgment for Defendant, September 8, 1963 ( open) Affirmed, 
. 886 F. 2d 706 (1964). No petition. | 


Mas Barash, T he Texas Company, 63LD. 51. (1986) - 


Mae Barash v. Douglas M cK ay, Civil Action. No. 939-56. jiamncnt for 
‘Defendant, June 13, 1957; reversed and remanded, 256 F. 2d 714 (1958) ; 
judgment for Plaintiff, December 18, 1958. Supplemental Decision 66 LD. 
11 ( 1959) . No aaa 
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Barnard-Ourtiss Co., 64 LD. 312 (1957) 65 1D. 49 (1958) 


Barnard-Curtiss Co. v. United States, Court of Claims No. 491-59. Judg- 
ment for Plaintiff, 301 FE. 2d 909 (1962). | 


Hugenia Bate, 69 J.D. 230 (1962) 


| - Katherine #8. Foster é Brook H. Duncan, II v. _Btowart L. Udall, ‘Civil 
Action No. 5258, D: N.M. Judgment for Defendant, , January 8, 1964. Re- 
| _ versed, 335 F. 2d 828 (1964). No petition. 
Sam Bergesen, 62 1D. 295 Reconsideration denied, IBCA-1 (Deoem 
_ ber 19, 1955). 


Sam Baveien wv. United States, Civil ‘Action No. 2044, D. Wash. Complaint 
dismissed March 11, 1958. No appeal... ' | = 


BLM-A-045668, 70 LD. 231 (1968) 


New York State Natur at aes Corp. , Stewart DL, Udall, Civil Action 


No. 2109-63. 

Consolidated Gas Sue Corp. v. Riau L Vaal, et al., Civil AGG No. 
2109-68. Judgment: for Defendant, September 20, 1960. Affirmed; April 28, 
1966. No petition. | 


Melvin A. Brown, 69 I. D. 181 (1962) 


Melvin a Brown v. Stewart L. Udall, Civil Action No. 3352-62. J udgment 
for Defendant, September 17, 1963. J udgment reversed, 335 F. 2d 706 (1964). 
No petition. ; . 


The California one 66 I.D. 54 (1959). 


The California Company v. Stewart L. Udall, Civil ‘Action No. 980-59. 
Judgment for Detendant, October 2, 1960 (opinion ). Affirmed, 296 F. 2d 
384 (1962). 


Carson Construction Oo. , 62 I, D. 499, (1955). 


Carson Caneivishion Co. v. United States, Court of Claims No. 487-59. 
J udgment for Plaintiff, December 14, 1961. No appeal. 


: Chargeability of Acreage Embraced in Oil and Gas Lease O Ofers, 71. 
I.D. 387 (1964) Shell Ow Company, A-30575 (October 31, 1966) 


Shell Oil Company v. Udall, Civil Action No. 216-67. Suit pending. - 
Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 I.D. 403 (1965) 


Bowen v. Chemi-Cote Perlite, Arizona: Court of Appeals, Div. Two, Af- — 


firmed decision of lower court which found against this Department, 423 
 P. 2d 104 (1967). Supreme Court of Arizona Reversed, Motion for Rehearing 
denied, November 21, 1967, 482 P. 2d 485 (1967). 


Mrs. Hannah Cohen, 70 LD. 188 (1963) _ 


Hannah and Abram Cohen v. United States, Civil Action No. 3158, D.R.I. 
Compromised. 


Barney ft. Colson, ‘70 I. D. 409 (1963) 


Barney &. Colson et al. v. Stewart L. Udalt, Civil Action No. 63-26-Civ —Oc, | 
M.D. Fla. Dismissed with prejudice, 278 F, Supp. 826 (1968); Appeal taken. — 
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| Columbian Carbon Company, Merwin E. Liss, 63 I.D. 166 (1956) 


Merwin E. Liss v.. Fred A. Seaton, Civil Action No, 3233-56. Judgment 
for. Defendant, January 9, 1958. Appeal dismissed for want of: Ereserun om 
September 18, 1958, D. C. Cir. No. 14,647. -s 

Appeal of Continental Oil Company, 68 LD. 837 (1961) 


Continental Oil Co. v. Stewart L. Udall, et al., Civil. Action No, 366-62. 
Judgment for Defendant, April 29; 1966. Affirmed, peat 10, 1967, Cert. 
- den., 889 U.S. 839 (1967) - 


John C. deArmas,—J?., P. A. MK enna, 63L.D. 89 (1986) 


Patrick. A. Mekenna v. Clarence A. Davis, Civil ‘heen No. 2125-56, 


Judgment for Defendant, June 20, 1957. Affirmed, 259 F. 2d 780 (1958) 5 
Cert. den., 858 U.S. 885 (1958). 


Phe Dredge Corporation, 64 I.D. 368 (1957 ) 65 LD. 336 ( 1958) 7 


The Dredge Corporation v. J. Russell Penny, Civil Action No. AT, D, Nev, 
- Judgment for’ Defendant, September 9, 1964: Affirmed, 362 F. 2a 889 (9th 
Cir. 1966). No petition. See also Dredge Co. 4%. Husite. Co., 369 Pp, 2d 676 
(1962) Cert. den., 371 U. 8. 821 (1962). 


Johnd. Farrelly et al., 62 LD.1 (1955) 


John J. Farrelly and The Fifty-One Oil Co. v. Douglas M oKay, Civil Action 
No. 3037-55. Judgment for Plaintiff, October 11, 1955. No appeal. 


Franco Western Ou Company et al., 65 I.D. 316, 427 (1958) 


Raymond J. Hansen v. Fred A. Snion Civil Action No. 2810-59. Judgment _ 
for Plaintiff, August 2, 1960 (opinion). No appeal taken. | 
See Safarik v. Udall, 304 F. 2d 944 (1962). Cert den., 871 U.S. 901 (1962). 


Gabbs Exploration Co., 67 ID. 160 (1960)... 


Gabbs Hzxploration Company v. Stewart. L. Udall, Civil Action No. 219-61. 
Judgment for Defendant, December uP 1961. Affirmed, 315 EF. 2d 87 (19638), 
Cert, den., 875 U.S. 822° (1963). 


Stanley Garthofner, Duvall Brothers, 61 TD. 4 (1960) 


Stanley Garthofner v. Stewart L. Udall, Civil Action No. 4194-60. J udg- 
ment for Plaintiff, November 27, 1961. No appeal. 


General Feucavating Co., 67 LD. 344 (1960) - 


General Hacavating Co. v. United States, Court of Claims No. 170- 62, 
Dismissed with prejudice December 16, 1963. 


Nelson A. Gerttula, 64 LD. 225. (1957 Jeg 


Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685-60. Judgment 
for Defendant, June 20, 1961; motion for rehearing. denied, August 3, 1961. 
Affirmed, 309 F. 2d 653 (1962). No petition. 


Charles B: Gonsales et al., Western Ou Fields, Ine. et al. 69 I. D. 236 
(1962) 


Pan American Petroleum Corp. & Charles B. Gonsoies V, Stewart L, Vaall, 


Civil Action No. 5246, D. N.M. J udgment for Defendant, May 18, 1964. 
Affirmed, 352 F. 2d 82 (1965). - 
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Gulf Oil Corporation, 69 I.D. 30 (1962) 


Southwestern Petroleum Corpn..v. Stewart L. Udall, Civil Action No. | 


- 2209-62. Judgment for Defendant, October 19, 1962. Affirmed; 825 F.2d 


633 (1963). No petition. 
Guthrie Hlectrical Construction, 62 L D. 280 ( 1955), TBCA-29. is ue ) 
(March 30, 1956) 


Guthrie Electrical Construction Co. »v. United States, Court of Claims No. 
129-58. Stipulation of settlement filed September. 11, 1958. er 
_ offer accepted and case closed October 10, 1958. 


sa Hf. Hagood et al. 65 I.D. 405 (1958) 


Eawin Still et.al. v. United States, Civil Action No. 7897, D. Colo. Com- 
promise accepted. 


Raymond J. Hansen et al., 67 1.D. 862 (1960) 


Raymond J. Hansen et al..v. Stewart L. Udall, Civil Action No. 3902-60. 
Judgment for Defendant, June 23, 1961. Affirmed, 304 F. 2d 944 (1962). Cert. 
den., 371 U.S. 901 (1962). 

Robert Schulein v. Stewart L. Udall, Civil Action No. 4131-60, J idenient | 
for Defendant, June 23, 1961. Affirmed, 304 F, 2a 944 (1962). No petition. 


A enneth Holt, an Individual, etc., 88 I.D. 148 (1961) 


. Kenneth Holt, etc. v. United States, Court of Claims No. 162-62. Stipulated 
judgment, July 2, 1965. — r 
Hope Naturat Gas Company, 70 1.D. 228 (1963) 


Hope Natural Gas Co. v. Stewart LL. Udall, Civil Action No.. 2132-68, 
Consolidated Gas Supply Corp. v. Stewart L. Udall et: al., Civil. Action 
No. 2109-63. Judgment for Defendant, September 20, 1965. Per curiam, 
April 28, 1966. No petition. 
Boyd L. Hulse v. Witliam H. Griggs, 67 I.D. 212 (1960) 
William H. Griggs v. Michael T. Solan, Civil Action No. 3741, D. ‘Idaho. 
Stipulation for dismissal filed May 15, 1962. 4 
Ldaho Desert Land Entrees—Indian Hill Group, 72 L D. 156 (1965) 


Wallace Reed et al. v. US. Department of the Interior et al., Civil Action 
No. 1-65-86, D. Idaho, Southern Division. Order denying preliminary in- 
junction, September 3, 1965. Appeal, 9th Cir., 20350, eouianve 20, 1965. 
_ Dismissed, November 10, 1965. Suit pending. | 


T nterpretation of the Submerged Lands Act, 71 I.D. 20 (1964) 


Floyd A, Wallis v. Stewart L, Udall, Civil Action No. 3089- 68. Dismissed | 
with prejudice (Mar. 27, 1968). , | 


JA, Terteling & Sons, Inc., 64 LD. 466 (1957) 


J. A. Terteling € Sons, Inc. v. United States, Court of Claims No. 114-59. 
Suit pending. | 
- A.D, Armstrong Co., Ine., 63 ILD. 289 (1956) 


J. D. Armstrong, Ine. v. United States, Court of Claims No: 490-56. 
Plaintiff’s motion to dismiss petition allowed, June 26, 1959. _ : 
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Leo J. Kottas, Hart Lutzenhiser, 43 LD. 123 (1966). 


Earl HM, Lutzenhiser and Leo J. Kottas D. Stewart, ZL Udall et al. Civil 
Action No. 1371, D. Montana, Helena Division. Suit pending. . 


| Mow, Krueger, Vaughan B. Connelly, 65 1.D.186 (1958) 


- M an Krueger v. Fred A. Seaton, Civil Action No. 3106-58. Complaint dig: 
missed by Plaintiff, June 22, 1959. 


W. Dalton La Rue, Sr., 69 L.D. 120 (1962) 


W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil Action No. 2784-62, 
- Judgment for: Defendant, ‘March 6, 1965. ‘Affirmed, 324 ¥. 2d 428 Piameen 
Cert. den., 376 U. §. 907 (1964). 


LB, Samford, Ine., 74 LD. 86 (1967 _ 


- DL. B. Samford, Ine. ve United da COUN of Claims: No. 393-67. Suit 
pending. - 


Charles Lewellen, 7 OLD. 475 5 (1963) 


Bernard £. Darling v. Stewart LD, ‘Udall, Civil Action No. ‘474-64, Judg- 
ment for Defendant, October 5, 1964. Appeal ara dismissed, March 26, 
1965. 


Mitton H. OIE et al., 69 LL.D. 71 (1962) ~ 


Kenneth M cGahan v. Stewart. L. Udall, Civil Action No. A-—21-63, D. Alas. 
Dismissed on merits, April 24, 1964. Stipubated dismissal of si i with 
. prejudice, October 5, 1964. } 


Merwin E. Liss et al.,’70 I.D. 228 (1963) 


Hope N atural Gas Company v. Stewart L. Udall, Civil] Action No. 2132-68. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et at., Civil Action No. 
2109-63. Judgment for Defendant, ene 20, 1965. Affirmed, April 28, 
1966. No petition, 


| Elgin A. McKenna Ewecutrin, Hstate of Patrich A. McK rena, v4 LD. 
133 (1967) 


Mrs. Elgin A. McKenna as Fxecutriec of the Estate of Patrick A. M cKenna, 
Deceased v. Udall, Civil Action No. 2001-67. Suit pending, : 


A.J. McKinnon, 62 1.D. 164 (1955) 


A. d. M cKinnon v. United States, Civil Action No. 9833, D. Ore. J. adnan 
for Plaintiff, December 12, 1959 ( ppinion ys reversed, 289 F. 2d 908 (9th Cir. 
1961). 


Wade MeNett et al., 64 1.D. 493 (1987 ) 


Wade McNeil v. Fred A. Seaton, Civil Action No. 648-58. Judgment for 
Defendant, June 5, 1959 (opinion) ; reversed, 281 F, 2d 931 ( 1960). No appeal, 
Wade McNeil v. Albert K. Leonard et at., Civil Action No. 2226, D. Mont. 
Dismissed, November 24, 1961 (opinion). Order, April 16, 1962. 
Wade McNeil v. Stewart L. Udall, Civil Action No. 678-62. Judgment for 
. Defendant, December 13, 1963 ( opinion). ‘Affirmed, one F. 2d 801 ne 
Cert. den., , 381 U.S. 904 (1965). 
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Salvatore Megna, Guardian, Philip 7. Garigan, 65 I.D. 38 (1958) 

| Salvatore Megna, Guardian etc. v. Fred A. Seaton, Civil Action No. 
468-58. Judgment for Plaintiff, N ovember 1 16, 1959; mouon for reconsidera- 
tion denied, December 2,.1959. No appeal. 

Philip T. Garigan v. Stewart L. Udall, Civil Action No. 1577 Tus., ‘D. Ariz. 
Preliminary injunction against Defendant, : July 27; 1966. Supplemental. 
decision rendered September 7, 1966. J udgment for Plaintiff, ba 16, 1967. — 
No appeal. 

Duncan Miller, 70 1.D.1 (1963) 


Duncan Mitter v. Stewart Le Udell, Civil Action No. 981-68. Dismissed for 
lack of prosecution, April 21, 1966. No appeal. | ‘é 


Duncan Miller, Lowise Cuccia, 66 I.D. 388 (1959), 


_ Lowise Cuccia and Shell Oil Company v. Stewart L. Udall, Civil Action No. 
562-60. Judgment for Defendant, June 27, 1961. No appeal taken. | 
Dunean Miller, A-28008 (August 10, 1959), A—28098 e¢ ad. (October 30, 
1959), A-281383 (December 22, 1959 A-28378 (August 5, 1960 ), 
 A+98258 et al. (February 10, 1960). 


“Raymond J. Hansen et al., 67 I.D. 362 (1960) 
Duncan Miller v. Gait L. Udall, Civil: Action No. 3470-60. Judgment 
for Defendant, June 23, 1961. Affirmed, 304 I. 2d 944 (1962). No petition. 
Duncan Miller, Samuel W. MeIntosh, V1I.D. 121 (1964) 


Samuel W. McIntosh vy, Stewart cs Udall, Civil Action No. 1522-64. Judg- 
ment for Defendant, June 29, 1965. No appeal. 
Duncan Miller, A-380546 (August 10, 1966), A-30566 ee 11, 
1966), and 73 I. D. 211 (1966) 


- Duncan Miller v. Udall, Civil Action No. C-167-66, ‘D, Utah Central Di- 
vision, Dismissed with prejudice, April 17, 1967. No appeal. 


Bobby Lee Moore et at., 2 I.D. 505 (1965) Anguita L. Kluenter et al., 
A-30483, November 18, 1965 
Gary Carson Lewis, etc., et al. v. General Services Administration et al., 
Civil Action No. 8253 §.D. Cal. Judgment for Defendant. Affirmed, 377 I’, 2d 
499 (1967). | | 


Henry S. Morgan et al., 65 I.D. 369 (1958) 


_ -Henry 8. Morgan »v. Stewart L. Udell, Civil Action No. 3248-59, Judgment 
for Defendant, February 20, 1961 (opinion). Affirmed, 306 F. 2d 799. (1962) ; 
Cert. den., 871 U.S. 941 (1962). 


Morrison-Knudsen Co., inc., 641. D.185 (1987) 
, Morrison-Knudsen Co., Inc. v. United States, Court of Claims No. 239-61. 


Remanded to Trial Commissioner, May 14, 1965, 170 Ct. Cl. 757. -Commis- - 
sioner’s report. adverse to U.S. issued June 20, 1967. On appeal to Court. 


Richard L. Oéelschlaeger, 67 I.D. 237 (1960) 


Richard L. Oelschtaeger v. Stewart L. Udall, Civil Action No. 4181-60. Dis- 
polio, November 15, 1963. Case reinstated, February 19, 1964. Remanded, 
April 4, 1967. Reversed and remanded with direction to enter judgment for 
Appellant. 389 F, 2d 974 (1968). Cert. den., June 10, 1968. 
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Ou ea Gas Leasing on eae Withdrawn by neni Orders. for 
Indian Purposes t in Alaska, 70 I. D. 166 (1963) 4, het 
Mrs. Louise A. “Pease. v. Stewart L. ‘Uda, Civil. Action No. 760-68 D. “Alas. 
at Anchorage. Withdrawn April 18, 1963. , 
Superior Oil Co. v. Robert L. Bennett, Civil Action No. A-17-68, D. hes 
at Anchorage. Dismissed, April 23, 1968. : 
Native Village of Tyonek v. Robert L. Bennett, Cult Action. No. A-15-63, 
D. Alas. at Anchorage. Dismissed, October 11, 1968. . 

Mrs. Louise A. Pease v. Stewart L. Udalt, Civil Action. No. A-20-68, D. 
Alas. at Anchor age. Dismissed, October 29, 1963 (Oval opinion): Affirmed, ¥ 
332 F. 2d 62 (1964). No petition. | 

George L. Gucker v. Stewart L. Udall, Civil etion No. A-89-68, D. Alas. 

‘at. Anchorage. Dismissed without prejudice, Mar ch 2, 1964. No: appeal. 


Paul Jarvis, Inc., 64 1.D. 285 (1957) 


Paul Jarvis, Inc. v. United States, Court of Claims No. 40-58. Stipulated 
judgment for Plaintiff, December 19, 1958. pa 
a Kiewit Sons’ Company, 72 1.D. 415 (1965) « 


Peter Kiewit Sons’ Co. Ve United States, OUEL. of Claims No. 129-66. Suit 
pending. 


Harold Ladd Pierce, 69 I.D. 14 (1962) 


Duncan Miller v. Stewart L. Udall, Civil. Action. No. 1351-62. J udgment 
. for Defendant, August 2, 1962. Affirmed, 317 F. 2d 5738 (1963). No petition. 
Port Blakely Mii C ompany,71 1.D. 217 (1964) 

Port Blakely Mill Company v: United States, Civil Action No: 6205;-W.D. 

- Wash. Dismissed with prejudice, December 7, 1964. -— | 

fray D. Bolander Co., Ine., 72 I.D. 449 (1965) ca 

Ray D. Bolander Co., Ine... United. States, Court of Claims No. 51-66. ue 

pending. 


Lrrchjield Oal Varvinaois 62 IL. D. 269 0° (1955). - 


Richfield Oil Corporation v. Fred. A. Seaton, - Civil Action No. 3820-55. 
_ Dismissed without prejudice, March. 6, 1958. No, appeal. 


Hu ugh 8. Ritter, Thomas M. Bunn, 72 LD. sae (1965) 


Thomas M. Bunn v. Stewart L. Udall, Civil Action No. 2615-65, Suit’ 
. pending. 


San Carlos M ineral Strip, 69 I. D. 195 (1962) 


James Houston Bowman v. Stewart L. Udall, Civil Action’ No. 105-63. 
“J udgment for Defendant; June 16, 1965. Affirmed; ‘subd nom. — , ; 
8. Jack Hinton et al. v. Stewart L. Udall, 364 Fy 2a: 676 (1966). Petition | 
for Rehearing Denied, August 15, 1966. No petition. — % f 


Seal and Company, 68 I.D. 94 (1961) 


“Seal and Company, Inc. v. United States, Court of Claims No. 2T4 62. 
Judgment. for Plaintiff, J anuary 31,:1964. No appeal. | 
Shell Ott Company, A-30575- (October 31, 1966), Chargeability of 
_ Acreage Embraced in Oil and Gas Lease en 71 I.D. 387 (1964). 
Shell Oil Company v. Udall, Civil Action No, 216-67, Suit pending, 
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Southwestern Petroleum Corporation et al., T1 I.D. 206 (1964) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. 5773, 
D. N.M.. Judgment for Defendant, March 8, 1965. Affirmed, 361 rR 2d 650 
(1966). No petition. 


Standard Oil C ompany of Texas, 71 1.D. 257 (1964). 


California Oil Company v. Secretary of the Interior, Civil Action No. 5729, = 
D. N.M. Judgment for Plaintiff, January 21, aes No ope 


| James i Tallman, 68 LD. 256 (1961) 


James K. Taliman et al. v. Stewart L. Udall, Civil Action No. 1852-62. 
Judgment for-Defendant, November 1, 1962 (opinion). Reversed, 324 F. 
2a 411 (1968). Petition for rehearing denied, October 16, 1963. Cert. granted, 
376 U.S. 961 (1964). Dist. Ct. Affirmed, 380 U.S. 1 (1965). Rehearing denied, 
380 U.S. 989 (1965). 


Tewas Construction 00. 64 LD. 97 ee Reconsideration denied, 
IBCA-73 (June 18, 1957) 


Temas Construction Co. v.-United States, Corte of Claims No. 224-58, 
Stipulated judgment. for Plaintiff, December 14, 1961. 


Estate of J ohn Thomas, Deceased. Cayuse Allottee No. $23 nie Estate 
of Joseph Thomas, Deceased, Umatilla Allotice N 0. 877, 64 LD. 401 
(1957) 


Joe Hayes v. Fred A. Seaton, Secretary: of the Interior, Civil Kotion No. 

.. 859-581. On September 18, 1958, the court entered an order granting De- 
fendant’s motion for judgment on the pleadings or for summary judgment. 
The Plaintiffs appealed and on July 9, 1959, the decision of the District 

: Court was affirmed, and on October 5, 1959, petition for rehearing en bane 


owas denied, 270 F. 24 319. A petition fora writ of certiorari was ‘filed bee 


January 28, 1960, in the Supreme Court. Petition denied, aed U. 8 S14 Oy 
rehearing denied, 364 U.8..906 (1960). 


Phor- -Westeliffe Development, Inc., 70 I.D. 184 (196s). 


 Phor-Westchffe Development, Ine. v. Stewart L. Udall, Civil Action No. =, 
5848, D. N.M. Dismissed ' with. meejadice June 25, 19638. ae a ae ae 


See also: : 


‘Thor-Westeliffe Development, Ine. v. Stewart L, Udall et at, Civil | heen 
No. 2406-61. Judgment for Defendant, March 22, 1962. Affirmed, 314 i. 2d 
257 (1963). Cert. den., 373 U.S. 951 (1968). 

. Union Oil Company of California v. Stewart L. Udall, ‘Civil Action No. 
3042-58. Judgment for Defendant, May 2, 1960 (opinion). Affirmed, ae FE. 
2d 790 (1961). No petition. 


Richard K.Todd et at., 68 1.D.291 (1961) . 


Bert F. Duesing v. Stewart L. Udall, Civil Action No. 290-62. Judgment | 
for Defendant, July 17, 1962 (oral opinion). Affirmed, 350 F 2d 748 (1965). 
Petition for rehearing en banc denied. Cert. den. 883 U.S. 912 (1966). 
. Atwood et al. v. Stewart L. Udall, Civil Action Nos. 293-62-299-62, incl. 
Judgment for Defendant, SupHst 2, 1962. Affirmed, 350 F. 2d 748 (1965). No 
petition. oe 
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Onion Ou Company of California, Ramon P. Colwert, 65. LD. 245 
(1988) | 

» Union Oil. Company of. Califor Ma Vv. Stewart i Udall, Civil Action: No. 
8042-58. Judgment for Defendant, eee 2, 1960. (opinion). Affirmed, 289 F. 
2d 790 (1961). No petition. | 


Union Oil Company of California et al., ral I. D. 169 (190, 12 LD. 
313 (1965) - 
- Penelope Chase Brown et al. VD. Stowart BL. Udall, Civil Action No. 9202, D 
Colo. Judgment for Plaintiff, 261 F. Supp. 954. (1966). Appeal taken. 
Equity Oit Company v. Stewart L. Udall, Civil Action No. 9462, D. Colo. 
. Order to Close Files. and Stay Proceedings, March. 25, 1967. Pe, 
Gabbs BHaploration Co. v. Stewart L. Udall, Civil Action No. 9464, D. Colo. 
Order to Close Files and Stay Proceedings, March 25,1967, 
Harlan #, ‘Hugg et al. v. Stewart L. Udall, Civil Action No. 9252, D. Colo. | 
Order to Close Files and Stay Proceedings, March 25, 1967. 
.... Barnette T. Napier et al. v. Secretary of the Interior, Civil Action No, 
7 8691, D. Colo. ‘Judgment for Plaintiff, 261 F. ‘Supp. 954. (1966). Appeal 
taken.. 
| John W. Savage. v “ Stewort L. Udall, Civil Aetion No. 9458, D. Colo. Order 
. to Close Files and Stay Proceedings, March 25, 1967. . 
The Oil Shale Corporation et al. v. Secretary of the Interior, Civil Action 
No, 8680, D. Colo. paocas for Plaintiff, 261 F. Supp. oe (1966). Appeal 
taken. 
_. The Ot Shate Cor "D. et al, ” Stewart L. ‘Udall, Civil Action No. 9465, D. 
Colo. Order to Close Files and Stay Proceedings, March 25, 1967. 
. Joseph B. Umpleby et al, v. Stewart L. Udall, Civil Action No. 8685, D. 
‘Colo. Judgment for Plaintiff, 261 F. Supp. 954 (1966). Appeal taken. 
Union Oil Company of California, a Corp. v. Stewart L. Udalt, Civil Action 
No. 9461, D. Colo. Order. to Close Files and Stay Proceedings, March 25, 1967. 


es Or Company of Le: 71 LD. 287 (2964), 72 LD. 318 
(1965) | 


| Union Oil Company of California v. Stewart D. Vaal, Oivil Action No. . 
2595-64. Judgment for Defendant, ‘December 27, 1965. No appeal. . 


7 Union Pacific Railroad Company, 1 72, a D. 76 (1965) 


The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, etc., Civil 
_ Action No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966). | 
/ : Affirmed, 879 FF. 2d 685 (1967). “Cert. den., December 4, 1967. 


| United States v. Alonzo A, Adams et al., 64 ID. 221 (1957 y.. 


. Alonzo A, Adams et al. v. Paut B. Witmer et al., Civil Action No. 1222-57-Y, 
~§$.D. Cal. Complaint dismissed, November 27, 1957. (opinion) ; reversed and 
remanded, 271 F, 2d 29 ( 1958) ; on rehearing, appeal dismissed ais to Witmer; 

petition. for rehearing by Berriman denied, 271 F. 2d 87 (1959).. 

United States v. Alonzo Adams, Civil Action No. 187-60-WM, 8.D. Cal. 
Judgment for. Plaintiff, January 29, 1962 (opinion). ‘Judgment modified, 318 
F, 24 861 (1963). No petition. 


United States v. Ford M. Converse, 72 1D. 141 (1965) 


> Ford M. ‘Converse v. Stewart ye U dail, Civil Action No. 65-581, D. Ore. 
Judgment for Defendant, 262 F, Supp. 583 (1966). Appeal taken. Bote 
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United States v. Alvis F. Denison et al., 71 I.D. 144 (1964). 
Marie W. Denison, Individually and as Executria of the Estate of Alvis F. 
. Denison, Deceased v. Stewart L. Udall, Civil Action. No. 968, D. Ariz. 
Remanded, 248 F. Supp. 942 (1965). oe | 
Leo H. Shoup v. Stewart L. Udall, Civil Action No. 5822-Phx., D. Ariz. Suit 
' pending. . 
Reid Smith v. Seowart a Uda ete., ‘Civil Action No. 1053, D. ‘Antz, Suit 
pending. 


United States v Everett Foster et til 65 1. D. 1 (1988). 


 Hverett Foster et al., v. Fred A. Seaton, Givil. Metion Noo. 344-58. jadeenenk 
for Defendants, December 5, 1958 (omnia), Affirmed, 271 F, 2d 836 (1959). 
_ No petition, 


United States.v. H ennui Mi ining Co. 73 LD. 184. (1966) 


. H enault Mining Co. v. Harold Tysk et al., Civil Action No. 634, D. Mont. 
Judgment for aay ‘OT pce ‘474 ae ae taken, October 
23, 1967. 


United States v. Charles i. #H pation et al., 10 ID, 212 (1988) 


Charles HH. Henrikson et al. v. Stewart I. Udall et ak Civil Action No. 
41749. N.D. Cal., Southern Division. Judgment for Defendant, May 28, 1964. 
Affirmed, 350 F. 2d 949 (1965) ; rehearing den. October 28, 1965,.Cert.. den. . 
380 U.S. 940 (1966). 


United States v. Independent Quick Silver Co.,. 12 I. D. 367 oes 


Independent Quick Silver Co., an Oregon Corp: v. Stewart L. Udall, Civil 
Action No, 65-590, D: On Judgment for: Defendant, ain BP. ei 583 eee 
Appeal taken. 


United States ». Richard Dean ibis 1 3 I. D. 218 (1966) 


Richard Dean Lance v. Stewart Li. Udalt et al., Civil Action No. 1864, D. 
Nev. Suit pending. 


United States v. Mary As Mattey, 67 LD, 63. (1960) - 


United States v. Bdison R. Nogueira et al., Civil Action No. 65-220~-PH, 
C.D. Cal, J veeneut for Defendant, November 16, 1966. Appeal ahene January 
'» 9, 1967. 


United States v. enneth UU cClarty,’ (é 1, D. 331 (1964) ° 


ienneth M cClarty v. Stewart L. Udall et al., Civil Action. No. 2116, E.D. 
Wash., Southern Division. J udgment for r Defendant, ane 26, 1966. Appeal 
taken, July 18, 1966. 


U7 nited States v. Me ew Je ersey Zine Died 7" 4 LD. 191 (1987 * 


The New Jersey Zine Corp., a Del. Corp: v. TOE L, ‘Udall, Oils Action 

No. 67-C—404, D. Colo. Suit pending. 

United States v. E. V. Pressentin and Devisees of the H. 8. M. urtin 
Estate, 71 I.D. 447 (1964) 


HL V. Pr essentin, Fred J. Martin, Agia. of H. A. Martin Estate v. Micwa 
L. Uden and Chaeles Stoddard, ia Action No. 1194-65, Suit pending. 
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United States v. Ollie M ae Shearman et al., 173 I.D. 386 (1966) | 


United. States v. Hood i a et al., Civil Action No, 1-67-97, S.D. 
Idaho. Suit pending. Ro 


United States v. C. F. Snyder et al., 72 1.D. 223 (1965) : 


Ruth Snyder, Administratria of the Estate of C. F. Snyder, Deceased et al. 
v. Stewart L. Udall, Civil Action No. 66-C-131, D. Colo, Judgment for Plain- 
tiff, 267 F. Supp. 110 (1967). Appeal taken, June 14, 1967. | | 


i. A, Vaughey, 63 I.D 85 (1956) 


H. A. Vaughey v. Fred A. Seaton, Civil Action No. 1744-56 Dismissed by 
stipulation, April 18, 195%, No appeal. 


Burt A. Wackerli et al.,7 3 I.D. 280 (1966) 


Burt & Lueva G. Wackerti et al. v. Stewart L. Udalt et al., Civil Action No. 
1-66-92, D. Idaho, Southern Division. Suit pending. | 


Weardeo Construction Corp., 64 I.D. 376 (1957) 


-Weardco Construction Corp. v. United States, Civil Action No. 278-59-PH, _ 
SD. Cal. J udgment for Plaintiff, October 26, 1959. Satisfaction of judg- 
ment entered February 9, 1960. 


United States v. Vernon O. & Ina C. White, 72 I.D. 522 (1965) 


_ Vernon 0. White & Ina C. White v. Stewart L. Udall, Civil Action No. 1- 
65-122, D. Idaho. Judgment for Defendant, January 6, 1967. Appeal taken. 


Frank Winegar, Shell Oil Oo. and D. A. Shale Inc., 74 LD. 161 (1967) 


Shell Oil Co. et al. v. Udall, et al, Civil Action No. 67—C-321, D. Colo. 
J udgment for Plaintiff (September 18, 1967). No appeal. 


Estate of Wook-K ah-Nah, Comanche Allottee No. 1927, 65 I.D. 486 
(1958) 


Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah, 
Deceased, Comanche Enrotled Restricted Indian No. 1927 v. Jane Asenap, 
Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian 
Affairs, Department of the Interior of the United States of America, and 
Earl R. Wiseman, District Director of Internal Revenue, Civil Action No. 
8281, W. D. Okla..The court dismissed the suit as to the Examiner of In- 
heritance, and the Plaintiff dismissed the suit without prejudice as to the 
other Defendants in the case. 

Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah 
vo. Stewart L. Udall, Civil Action No. 2595-60. Judgment for Defendant, Ju une 
5, 1962, Remanded, 312 F, 2d 358 (1962). | 
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- Borax Co. et al. (54 LD. 183) ; over- 
-- ruled in. ‘Substance, 58 I.D. 426, 429. 
Burns, Frank (10 L.D. 365) ; overruled 

‘so'far as in. “conflict, 51 L.D. 454. 


Burns v.. Vergh’s Heirs (37 LD. 161); ; 
vacated, 51 L.D, 268. | 
Buttery v. Sprout. (2. L.D.. 298) ; a over- 


ruled, 5 LD. BOL. 


| Boyle, William, (38 LD. 603) i over-|_ 


= ‘ruléd so far as in “conflict, a4. E.D. 

88. 

Braasch, William’ aon “and ' Christ C. 
_ Prange. (48° L.D. 448) : overruled S80: 

~~ far'as in. conflict, ’ 60 | ‘LD. 417, “419. 


Bradford; JB. "(81 L.D: 182) ; . “over- : 
. California, State of (14 LD. 253) ; ; Va- 
Bradstreet e¢ ai. v,. Rehm (21 LD. 80) le: a 
| California, State of (15 LD. 10); -over- 
‘Brady v. “Southern Pacific’ R: R. ‘Co. (5 |. 


ruled, 35 L.D. 399. 
reversed, 24 L.D.'544,° 


L.D. 407 and 658) 5 overruled, 20 L. D. 
859." | 
Brandt, William Ww. (3L. D.D.’ ae )3 : 

-overr uled, 50 L/D. 161:: 
Braucht ‘et al. v. Northern Pacific Ry. 


LL.D, 225, 

‘Brayton, ~Homer.: F. ' oe LD. 364): 
overruled so far-as in conflict, t - 
LD. 305. | . 


Brick Pomeroy Mill Site (4) b. D. 320) ol 

* overruled, 87 L:D. 674. ed 
Brown v. Cagle: (830 L.D. 8)-3 eacatods 
30 L.D. 148 (See. 47 L.D. 406). 


.. *Brown, Joseph T. (21. L.D: a bee: 


_. ruled so-far-as \in. confiict, 43 L.D. 
222 (See 30 L.D, 399)... ; 
John W. (42. LD. Ayes “over- 
B42, 

Bruns, ‘Henry es 5. LD. 170); “over- 


ruled so far as, in. conflict, 51. i | 


454,” 


‘Bundy v. Livingston (11 LD. 152) over | 


. ruled, 6L.D. 284, nisie pth 8 
Burdick, ‘Charles Ww. Cae LD. 845) : 
modified, 42 LD. 472, . 


al v. Swain (8 L.D, eine 


| quled, 26 L.D. 458. 


cue v. “Mendenhall ( 20. en D. 447 ); ; 


_ overruled, 23. L, D. 533. 


Cain et al. v. Addenda, Mining Co, (24 


L.D. 18) ; vacated, 29 L.D. 62, . 
California | and Oregon ‘Land Co. (21 
L.D. 344).; overruled, 26 L.D. 453. 
cated, 23 L. D: 230... 


ruled, 23.L,.D. 428. 


California, State of (19 LD. 596), : a 


eated, 28 L.D. 57, 


California, State of (22 L.D, 498) ; -over- 


ypuled, 32 E.D. 34. 


California, State of - (32. LD. 846) ; : va- 
Go. eb ak: (43° L.D.: 580) modified, 44 


cated,, 60 L.D. 628 (See 37 L.D.. 499 


iz and 46 L.D, 396)... 
California, State of (44 L. D. 118) ; oyer- 


Tuled, 48 L.D. 98. 


| California, State of (44 L.D. 468) ; ae 


_ ruled, 48 L.D. 98. 


: California, State of. v, Moccettini (19 


LD. ..859) ;,.overruled, 31 L.D. 335. 


California, State of v. Pierce (9 C.L.O. 
118) modified, 2 L.D. 854. > 
"| California, State of v: Smith (5 L.D. - 


overruled,-18°L.D. 348. - 
eee 


. §43,) ; 


18 L.D. 373 s3 
Cameron Lode (13 L.D, 369) ; overruled 7s 
go far as in- ‘conflict,’ 25 L.D.. 318. 
Camplan. v, Northern ‘Pacific R.R. Co. 
- (28 LL. D. 118); overruled so far as in 
conflict, 29° L.D. 550. 
|Case v. Church (17 L.D, 


578) ; over- - 


; Chapman - v. Willamette 


TABLE 
Case Vv. Kupferschmidt (30 LD. 9)% 
L.D. 406. - 


Gastello e. Boni: (20 LD. 3tL); ovet® 
ruled, 22°L.D. 174... 


Cate v. Northern Pacific Ry. Co. (41 


TD. 916); overruled so far as in. con- 
flict, 43 L.D. 60. be 

Cawood v. Dumas: a L.D. 585) oy 

7 eated, 25 L.D. 526. : ss a 

Centerville Mining cad Milling Co. (39 
E.D.. 80) 5 nO ceca bone, 48 
+ 0 a re 

Central Pacific R. R. Co, (29 L. D. 589) 
modified, 48 LD. 58. 

Central Pacific R.R. Co. 0. Orr (2 L. D. 
525) ; overruled; 11.L.D. 445. | 

Valley «5 
Cascade ‘Mountain Wagon-Road Co. 

(13 L.D. 61) ; overruled, 20. L.D, 259. 

‘Chappell e. Clark (27 L.D. Ba) modi- 

fied; 27 Lib, 582. = 

. Chicago Placer Mining Claim: (34 iva s 

9); overruled, 42 °L.D. 453. - “i 


Childress ef al. v. Smith (15 LD. 89) ‘ 


overruled, 26 L.D.. 453. 


Chittenden, ‘Frank. 0., ana fitarstate 


Oil Corp. (50 L.D. 262) ; overruled So 
far as in conflict, 53 1.D. 228. | 7 
Ohristotterson, Peter (2. LD. 829) ; : 
modified, 6 0.D.. 284, 624.. tay: 
Clafin-: @, Thompson. (28. LB. D. 279) ; over- 
ruled, 26 L.D. 698, - 


| Claney Oe Ragland - (38 LD. 550) (See . 


43 L.D. 485). 
Clark, Yulu. S. et al. (A-22852) Wepre 


ary 20, 1941, unreported ; overruled me 


so far as in, conflict, 59 LD. .258; 260. 


Clarke, 6..W..(32-L-D, 933): overruled : 


.. so far as in-conflict, 51°-L.D. 51. 


Clayton, Phebus: (48 L.D. 128) (1921) ; | 


overruled to extent inconsistent, ,0)? akota Central RR. Cov. Downey: aC a 


, SID: 159. ; ee 

Cline D. Urban. (29 LD. £98); overruled, 
. 46 LD, 492, | 
Clipper Mining Co. (20. LD. 527 7) + * no 


longer followed: in part, 67 ID, 417.) 
‘Dempsey, Charles: HH. 
‘and Land Co. et at. (33 L.D. 660) ; no aoe 
‘Denison and Willits (di C.L. 0. 261) ; ; 


_ Clipper Mining Co. v. The Bi Mining 


— longer followed in part, 67 ID. 417. 
Cochran. v.. Dwyer oe iD, a oa 
39 L.D. 1€2, 225), . 7 | 


OF “OVERRULED ‘AND MODIFIED CASES — 


Coffin, Edgar -A.. 
overruled. so far as in. come AT 





- Cooper, Jokn W. 
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(33 L.D..245) ; over: _ 
ruled so far: as ‘in- ‘conflict, oe L.D. 
153. ahi 

Coffin, : Mary. EB: . (84 LD. 564) : sae 

- ruled so far as in conflict, 51 L.D. 51. 

Colorado, State of. 7 7 L.D. 490) ; over- 
ruled, 9 L.D. 408. . BL eee 

Condict, W.. C. et al. (A-28866) rie 24, 

Dein unreported ; overruled so far as 
-in conflict, 59 ID. 258-260. 


Cook, Thomas ©. (10. LD. eae {See 


39 LD. 162, 295), a 
Cooke a, Villa (17 LD. 210) ; ; vacated, 
419 L.D. 442, 
(15° LD. 285) 


over: | 
ruled, 25 L.D. 113. ; 


‘Copper Bullion and Morning § Star Lode 
anal , 


Mining Claims (35. LD, 27) c See 39 
‘TD: 574). 
Copper Glance Lode (29° Pan} 542) ; a 
overruled SO far as in conilict, 5B I.D. 
B48. 


L.D. 265) ; > vacated,. 26 L.D. 652. 
Cornell v. Chilton @ L.D, 153) ; over- 
ruled, 6 LD. 483. | . 
Cowles v. Huff (24 LD. 81); ; moiified, 
28L.D. 515. 2 | a 
Cox, Allen H. (30 LD. 90, 468) ; va- 
cated, 31 L.D. 4, 
Crowston D. Seal G3 L.D. 218) ; 
“ruled, 18 DL. D. 586. | 
Cullig gan v. "State of Minnesota (4 L, D. | 
22) ; “modified, 34 LD. ‘1. = 


over. it 


‘Cunningham, John (82 LD. 207 )§ ‘modi- 


fied, 82 LD, 456. 
Dailey Clay Product's Co., The 48. L D. 
429, 481): -overriiled 80 far as ‘in con- 


flict, 50 L.D. 656. 


L.D. 115) : modified, 20 L.D. 131. 


Davis, Heirs of (20 La. 578) 3 <; “over- a 


ruled, 46 L.D. 110... 
DeLong wv. Clarke: (41 LD, 278) ; modi: 
fied so far as.in conflict, 45 L.D. 54. : 
(42 LD. 215) 5 a 
modified, 43 -L.D. 300.: 


overruled | So. far as. in: COnmce: 26. ee 
i. D, 122. . - 


Corlis v. Northern Pacific R.R. Co. (28 ‘ 


XLIV 


| Deseret Irrigation. Co. et al. v. Sevier 
- River Land. and Water Co. (40 L.D. 
463) ; overruled, 51 L.D. 27, 

Devoe; Lizzie: A. (5: L.D. ay; pasa 
6 LD, 429. » . 

Dickey, Ella I.: a LD. 201) ; -over- 
ruled, 32 L.D. 381. 

Dierks): Herbert (36 L.D. 367) : : over- 
ruled by the: ‘unreported ease of 
Thomas J. Guigham, March. 11, 1909. 


Dixon v. Dry Gulch. Irrigation Co. (45. 


L.D. 4); overruled, 51 L.D. 27, 

Douglas ‘and Other Lodes (34 LD. 
556) ; modified, 43 L.D. 128, 

Dowman v. Moss (19 L.D. 526) ; -over- 

| ruled, 25 L.D. 82. _ . 

Dudymott Vv. ‘Kansas ‘Pacific R. R. Co. 
(5 C.L.O. 69); overruled 80 far as in 
conflict, 1 L.D. 345. 

Dumphy, Hlijah M. (8 L, D. 102) : over- 

~ puled so far as in conflict, 36 L.D. 
561. 

Dyche v, Beleele (A LD. 494) 5 modi- 
fied, 43 Te D.. 56. 

Dysart, Francis J.- (28 LD. 282) ; ‘pal 

_ fied, 25 L.D. 188. 


Easton, Francis E. (27 L. D. 600) ; cover- 
~ ruled, 30 L.D, 355. 


East Tintic Consolidated “Mining” Co. 


(41 LD. 255) 3 vacated, 43 L.D. 80. 
*Elliot v. Ryan. (7 L.D. 822) ;_ over- 
ruled, 8 LD. 110 (See g L.D. 360). 
El Paso Brick Co. (37 L. D. 155) ; over- 
~ ruled so far asin conflict, 40 L. D. 199. 


Elson, William C. (6 LD. ‘797 ); -over- 


ruled, 37 L.D. 330. | 

Emblem v. Weed. (16. -L.D.. 28) modi- 
fied, 17 L.D. 220. |. : 

Epley v Trick (8 L.D.. - 110) 5 overruled, 
9TL.D. 360. 


Erhardt; Finsans (36 LD. 154) over: | 


ruled, 38 L. D. 406. . 


-Esping v. Johnson Oe L.D. 709) : over- | 
| Freeman vo. Texas and Pacific Ry.. Co. 
Bwing v. Rickard a LD. aes) : over- 

Fry, Silas A. Mou LD. 20): ee 


. ruled, 41 L.D. 289. 


ruled, 6 L.D. iaae 


Falconer: V. | Price : 093 LD. 187) over- 
ruled, 24 L.D, a64. Pee 


‘TABLE OF OVERRULED 


AND MODIFIED CASES 


Fargo: “No. 2 Lode Claims: (87 L.D. 
404); modified, 43 L.D. 128; ONerEMed 

_ go far as in conflict, 55 I. D. 348, 

Farrill, John W. (18 L.D. 718) ;' over- 
ruled SO Hay 3 as in conflict, 52 L.D. 

478. 

Febes, James: H. 497: LD. 210) : over- 
ruled, 43 L.D. 183. 

Federal. Shale Oil Co. : (538 I.D. 218) ; : 
‘overruled sO far as in. conflict, 55 TD. 

Ferrell et al.v. Hoge et at. (18 L.D. 81): ; 
overruled, 25 L.D. 351. 

Fetté v.. Christiansen (29 L.D. 710); ; 
overruled, 34 L.D. 167. : 

Field, William C. (1 L.D. 68); over- 
ruled so far as in conflict, 52 LD. 
473. 


Filtrol Company v. Brittan and Behart 


(51 LD. om): Bea 55 I.D. 

605.0 

Fish, Mary (10 L.D. 606) ; modified, a 
- L.D, 611. 

Fisher v,. Heirs of Rule (42 L.D.. 62, 

- 64).5 vacated,43 L.D. 217. 

Fitch v. Sioux City and. Pacific R.R. 
Co. (216 L;. and R.: 184) ; overruled, 
17 L.D. 48. . | 

Meming v. ‘Bowe. (13 L.D. 78) 5 > over- 
‘ruled, 23 L.D. 175. | 

Hones State of (17 L.D. 5) ; Te- 
. versed,.19.L.D. 76. - 


Moorida, State of (47: LD. 92, 93) ; over- | 


-guled so far. as in conflict, 51 L.D. 
Florida Mesa.Ditch Co. ae L. D. ae 
overruled, 27 L.D. 421. 

Florida Railway and Navigation Co. v. 
- Miller’ (3-L.D. 324) ; modified, oe LD. 
7116; overruled, 9 L.D. 237. ses | 

Forgeot, Margaret (7 L.D. oye over- 
‘ruled, 10'L.D. 629. _ | 

Fort. Boise Hay Reservation (6 L. D. 
16); overruled, 27 L.D. 505. 

Freeman, Flossie (40 L.D. 106) ; over- | 
-ruled, 41 L.D. 63. . °° - 


~ (2) LL.D. 550); overruled, 7 L.D. 18.- 
51 ED. 581: 


Fults, Bid. 61. L D. 407 (1954) ; > over= 
ruled, 69 I.D. 181. . é ae 


TABLE OF. OVERRULED 


-Galliher,. ‘Maria ee CEO. aoe a 3 over- 

ruled, 1 L.D. 57:: er 

Gallup v. ‘Northern Pacific Ry. Co. Git 
published) ;. overruled so far as: in 
conflict, 47 L.D. 304. 


Gariss v: Borin. car LD. 542) (See | 


39 L.D. 162, 225). 


| ‘Garrett, Joshua. (7 CLO. 55) ; over- | 


ruled, 5 L.D. 158. . 
‘Garvey v. Tuiska (41 L.D. 510); modi- 
fied, 43 L.D. 229.. oa 
Gates v. California and Oregon ‘R.R. 
Co. (5 C.L.0. 150) ; overruled; 1 L.D. 
B86, 9° = pS 
Gauger, Henry (10 L.D.. 
ruled, 24 L.D. 81. } | _ 
Glassford, A: W. et al, 56. I.D.. 88 
(19387); overruled to extent incon- 
- sistent, 70 I.D. 159. 
Gleason v. Pent (14 L.D. 375; 15 LD. 
286) ; vacated, 53 I.D. 447; overruled 
- so far as in conflict, 59. I.D. 416, 422. 


221); over- 


Gohrman v. Ford (8 C.L.0. 6); over- |} 


_- ruled so far as in conflict, 4 L.D. 580. 

_ Golden Chief “A” Placer Claim’ (35 

 L.D.557) ; modified, 87 L.D. 250. 

Goldstein v. Juneau Townsite eee L.D. 
- 417) ¢ vacated, 31 L.D. 88. 

Goodale 7. Olney (12 L.D. B24) ; *-dis- 
' tinguished, 55.1.D, 580. : 

Gotebo Townsite v. Jones (35 LD. 18); ; 
modified, 37 LD: 560. — 


Gowdy v. Connell (27 L.D. 56) 5 ; va- 


eated, 28 L.D. 240. 
| Gowdy v. Gilbert (19 L.D. 17); ; “over- 
ruled, 26 L.D. 453. _ | | 
Gowdy. et al. v. Kismet Gola Mining 
Co. (22. LD. 624) 5 modified, 24, LD. 
191, 
Grampian Lode. (1 L.D, 
ruled, 25 L.D. 495.. 
Gregg. et al. v. State of Colorado. (15 
., LD, 151) ; modified, 30 L.D. 810. 
Grinnell v. Southern Pacific R.R. Co. 
. (22 L.D. 488) ; vacated, 23. L.D. 489. . 
*Ground Hog Lode v. Parole and Morn- 


ing Star Lodes (8 L.D. 430); over-| 


: ruled, 34 L.D, 568 (See R.. R. Rous-| 
seau, 47 L.D. 590). | 

Guidney, Alcide (8 C.L.0. 157 )§ Ps _over- 
ruled, 40L.D, 899.00 - s : 


‘Hausman, Peter. A. G. 


ea) over- 
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Gulf.and Ship Island. R.R. Co. (16 L.D. 


236) ; modified, 19 L.D. 53A. 


ee Olof (45 L.D.. 456) ; - modi- 


fied, 46 L.D. 442. , 

Gwyn, James R.: ‘(A~26806) eceniiet 
17, 19538; ‘unreported : a 
ee LD. 275. 


Halvorson, Halvor K. (39 LD. 456) ; ; 
overruled, 41 L.D, 505. | 


Henebroach: Henry Cc. (5 LD, 155) : 


overruled, 29 L.D.. 59. 


Hardee, D.C. (7 L.D. 1); pyettaled so 


far as in conflict, 29 L.D. 698. 
Hardee v. United States (8 L.D. 391; 
16 L.D. 499) ; overruled so far as in 


-. conflict, 29 L.D. 698.. 


Hardin, James A. (10 L.D. 313) ; 
voked, 14 L.D. 233, | * 
Harris, James G. (28 L.D. 90); "over: 
; ruled, 39 L.D. 93. 
Harrison, Luther (4. L.D. sey : over- 
ruled, 17 L.D. 216. 
Harrison, W. R. (19. L.D. 299): 
ruled, 33 L.D.-539. ro 
Hart v. Cox (42 L.D. 592) ; vacated, 
260. U.S. 427. (See 49 L.D. 418). 
Hastings and Dakota Ry. Co. v. Christ- 
- enson et al. (22 L.D. ay overruled, | 
28 L.D. 572. _ 


over- 


(aT LD. 852) ; ; 
modified, 48 L.D. 629. | 


Hayden-v. Jamison (24. LD. 408) ; ; va- 


- eated, 26 L.D. 378. 

‘| Haynes v. Smith (50 L.D. 208) ; : over- 
ruled so far as in conflict, 54 ID. 
150. ! 

Heilman wv. Syvergon a5 L.D.. 184) ; = 

- overruled, 23 L.D. 119. 

Heinzman et al. v. Letroadec’ s Heirs e¢ 

al. (28 LL.D: 497) ; overruled, 88 L.D. 

2538, 

Heirs of. Davis. : (40 LD, ers ; over- 

ruled, 46 L.D.110. | : 

Heirs of Mulnix, Philip (33 L.D. 331) ; a 

, overruled, 43 L.D... 532. 

*Heirs of Stevenson v. Cunningham 
(82 L.D. 650) ; overruled so far ag in 
conflict, 41 L.D. 119 Soa 43 LD. 
198). | 


| Heirs. of. Milkington - ». Hempfling (2 


| L.D. 46); overruled, 14 L.D. 200. 7 


‘XLVI | 

Heirs of Vradenberg et al. v. Ort et al. 
fied, 42 L.D, 472, 

“Helphrey v. Coil (49 LD. 624) ; 


24, 1937, unreported. 
Henderson, John W. 


and 49 L.D. 484). 
Hennig, Nellie J. (38: LD. 448, 445); ; 
recalled and vacated, 39 L.D. 211. 


| ‘Hensel, Ohmer V. (45 L.D. 557); distin, : 


guished, 66 I.D, 275.. 
‘Herman v. Chase ét at. L.D.: 590): 3 
overruled, 48 L.D. 246. 


Herrick, Wallace H. (24°L.D. aa ; over- 


ruled, 25 L.D. 113. 

Hess, Hoy, Assignee (46° L.D. s21) ‘ 
overruled, 51 L.D. 287. | 

| Hickey, M. A. et al. (3 L.D, ee) 

ified, 5 L.D. 256. 


Hildreth, Henry (45 LD. 464) 5 va- | 
3 Ingram, 


cated, 46 L.D, 17. 
Hindman, Ada I. (42 L.D. 327); va- 
cated in part, 48 L.D. 191. 
Hoglund, Svan (42 L.D. a) : Yacated, 
48 L.D. 538. a | 
Holden, Thomas A. cas. LD. 498) 5 ; 
~ overruled, 29 L.D. 166. - aa 


‘Holland, G. W. (6 B.D. 20) ; Meaheaea. ; 


6 LD. 639; 12 L.D. 4386. | 
Holland, William Cu '(M-27696) ; : dee 

cided April 26, . 1984; 

~ part, 55 LD: 221. ~ 


-Hollensteiner; Walter (38 ‘L.D: 319) j | 


overruled, 47 L.D. 260. 
Holman -v: Central Montana Mines Go. 


Ga L.D. 568); overruled so fare as | 


— - Gn conflict; 47 L.D. 590. 
Hou. v. Martinas (41 L.D. 119) ; /moai- 
fied, 48 L.D. 197, 

Hooper, Henry (6 L.D: 624); ; modified, 
19 L.D. 86, 284. 7 

‘Howard wv. Northern Pacific: R.R. Co. 

(23 L.D. 6); overruled, 28 L.D. 126. 


‘Howard, Thomas (3 L.D. 409) (See 39 


L.D, 162, 225). 
‘Howell, John H. (24 cra) 35) yo over- 
ruled, 28 L.D, 204, 
Howell, L. GC. Se L.D. 92) (See, 39 
LD? 411). ° 7 7 


‘PABLE OF OVERRULED 


over- | 
- ruled, Dennis v. Jean . Ae) J pony, 


(40 L.D. 518) ; 
vacated, 43 L.D. 106 Sere 44 L.D. 2 


“mod- 


coverruled: in 
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“Hoy; Assignee. of Hess. (46: TED 421) be 
(25 L.D. 232) ; overruled, 38 L.D, 253. |. a 
-*Helmer, Inkerman ae L. D. oe -modi- 


overruled, 51 L.D. 287%. 2° 2. 


Hughes o.. Greathead (43, LD: 497 7): © 


~ overruled, 49° De a ee ane U.S. 
427). | 

Hull et al. v. Tagle (a LD. 214); -over- 
ruled, 30 L.D, 258. oe 

Huls, Clara (9 L.D. 401); ‘modified, 21 
L.D. 877... 

Humble: Oil & Refining Oo. (64 L D. 3); : 
distinguished, 65 I:D.: 316. a 

Hunter, Charles H. (60. LD. 395) ; 
tinguished, 63 I.D. 65. 7 

i UTE Bertha ©, 
‘March 21, . 1952, 

_ ruled, 62 I.D. 12. .* 

Hyde, I, A. (27 L.D. AW2) 5 vacated, 28 
LD. 284.. _ 

Hyde, FE. A. et al. (4 LD: 284) 5 
ruled,:43 L.D, 381. - 


dis- 


(TA-66 
unrepor eee 


(Ir.)), 


VICES 


, OVeT- 


Hyde et at. v. Warren etal: (14 ae 


576; 15 LD, sana es 19: L.D. 64). 


San D, 


(37 LD. 415). (See 
48 LD. 544). ) 


: Inman. vw. Northern Pacific RR. Co. 


(24 L.D.: 818). ; overruled, 28 L.D. 95. 
| Instructions .(32 L.D. 604)-; overruled 
so far ‘as in conflict, 50 L.D..628; 53 
LD. 365; Lillian M.-Peterson.e¢ al. 
- (A-20411), _ August. 5, 1937, unre- 
“ported: (See 59 .1.D. 282, 286) 


Instructions (51 L.D. 51); ‘overruled SO 


far as in conflict, 54. I.D. 36. 
Interstate Oil Corp. and Frank Oo. Chit- 

tenden (50 L.D. 262); overruled so_ 
_ far as in conflict, 58 LD. 228. _ 


| Towa. Railroad Land Co. (23. LD. 79 5 


24 LD, 125) ; vacated, 29 L.D. 79. 


Jacks 0.  Belard et al. (29 LD. 369) 5 ore 


vacated, 30 L.D. 845, 


ne, ackson Oil Co. v. ‘Southern Patific ‘Ry. | 


Co. (40 L.D. 528) ; “overruled, 42 LD. 
SEs Pree 


Johnson v: South Dakota (17 L:D. 411) ; ; 


overruled so far as in conflict, as L, D. . 
1 ease s 
| Tones, James “A. 6 L.D. 116); ; -over- 
ruled, 8 L.D, 448. : 


‘Jones v: Kennett’ G LD. 688) ahaa 


ruled, 14 L.D. 429. 


TABLE OF OVERRULED 


Kackmann, Peter. (1. L. D. 86) 5 over- 
- ruled, 16 L.D. 464.: 7 


| Kanawha Oil and Gas Co.; Assignee (50 


--L.D. 689) 3 overruled so far. as in con- 
flict, 54 1D. 371. . 

Kemper v. St.. ‘Paul and Pacific R. R. Co. 
(2 C.L.L. a : overruled: As I. D. 
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- Kinsinger v. Peck a L.D. 202) (See 
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| ‘A-30000. (Supp. Yi ne | Decided J aineucory 6 1967 
E Desert Land Entry: Cultivation and Reclamation _ | 


Where: in a reasonable farming operation conducted by a . Zarmer owning his 

own. farm, crops would be' grown on ‘different areas of the farm in two 
growing seasons, a desert land entryman may use 2 two season ‘cropping | 
_ Blan in: computing the. amount: of Berens that can be perved By a ae 
amount of water.. pie nea 


Desert-Land Entry: Cultivation ‘anil Reclamation 


It is questionable whether peak ‘moisture ‘requirements should: be disregarded 
in determining the .acreage in an anit that can be mae: from the 
source of water available. 


Desert Land Entry: Cultivation and Reclamation 


Where an entryman plans a. ‘two. season cropping operation in which parts 
of his entry will lie-idle part of each year, he is not: entitled to an allowance 
for fallowing in the absence of proof that. fallowing is a normal practice 

| for the type of crop plan that he has. 2.3 Bt 

Desert Land Entry: Cultivation and Reclamation—Desert Land Baty: 
Distribution System. | os 
| Final proof must be rejected as to an area of desert land anti which can. be 


irrigated, if at all, only by, mobile pumping equipment not on the entry at 
ihe i of its Bravery life, 


APPEAL FROM HEARING EXAMINER 


Alberta Hill Swallow, William Woods Porter I, Lillian owther 
Porter, and Albert Ransom Swallow have appealed. to the Secretary 
of the Interior from.a decision dated February 25, 1966, of a hearing 
examiner which: held that final proof filed by ok on. hia desert land 


entry should be accepted i in part and rej jected i m Bey and the entries 
canceled as to the parts rej jected. 


The sufficiency of the final proofs had t been on apnea ators crs - 


-a decision’ dated April 8, 1965, A-30000, the Department considered 
the ea appeal from a decision of t the Bureau of Land Manage- 3 


74 LD. No. 1 
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ment rejecting ew entries in part and concluded that the evidence 
presented at a hearing was not-suflicient to warrant its resolving the — 


: _ issues presented by the appeal. Accordingly, it set aside the Bureau _ 


of Land Management’s decision and remanded the case to. the Bureau 


of Land Management for a further hearing. The Bureau of Land ~ 
Management in turn sent the case to the hearing examiner with _ 
instructions that if the parties so stipulated, an appeal from the 
_. hearing examiner could be taken directly to the Secretary. The parties — 

“consented to this procedure. and the appeal is here without having 


been reviewed by the Director.of the Bureau of Land Management. 
In its first decision the Department stated that the basic j issue was. 


- ; whether “the systems actually installed by. the entrymen’would have. 


provided enough water for, all or. part of each entry,” that. is, the 
_ entrymen not only had to have developed sufficient water but also had 

to have Provided | the physical, means. to. carry it to ‘every legal | 
subdivision. | 

To determine the neat of welee ieeded! the Department added, it 
would be necessary to ascertain what crops could be grown successfully — 
asa mainstay of the land being: irrigated if the entrymen ¥ were to offer 
any crop or crops other than alfalfa as the principal one.. 

In the second: decision the hearing examiner found that the pumping | 
plant installed on the Lillian Porter entry serving that entry and two 
_ other adjacent entries, referred to as the combined entries,* is capable 

of producing 1,600 g.p.m., that while alfalfa had been the main crop in 
the area in. 1987, other field crops have ‘been gradually gaining In pro-. 
duction so that ‘alfalfa. j is losing: its role as the principal crop in the — 
area, and that other field crops such as sudan grass, oats, barley, rye, 
and wheat, have been. successfully grown in the area of the claims. He 
then eoticluded that as a matter of law an entryman could produce one 
crop. from a part of his ‘entry in the summer growing season and a 
— second crop from another part of his entry in the winter growing | 
- season and that climatic conditions in southern California permit the 
harvesting of two crops per year.. He found, however, that the — 


3 sprinkler lines on the combined entries could irrigate only 200 acres on 


an 11-day cycle necessary to successfully irrigate the land. Allowing — 
for two. crops per year, he found that successful crops could be pro- . 


duced from 400 acres of the combined entries. Accordingly, he — 
“rejected the final proof as to 160 acres - in 1 each of the three combined me 


entries. 


ae Turning to the. other ee 2 ‘ found that equipment on the ie -- 2% 


2 The three’ entries comprise the fonowitw: Lillian Lowther Porter, Ni. sec. 23 Albert - . 
~ Ransom Swallow, 8% sec, 2; William Woods Porter iI, BY sec. 8; all in. T. il N,, R. 4W., 


S.B.M., California, 
. 2The Alberta Hill ‘Swallow entry covers the S% sec. 4, rT. 11 N,, R. 4 W., S.B.M.. 
ye California. | 
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a spill yibieeatally ean the SEY, of section 4, and he held the final | 


proof for rejection as to the SW1, sec. 4. | 
The appellants quickly. filed | a petition seine fon ae ee | 


et mainly. upon the gr ‘ounds that. it was erroneous to, allocate. equal : 


fade ai amounts of. irrigable : acr reage to the summer and winter. growing S@A- 


* : sons, and that the same amount of water could be. delivered to four | 


=. times: as. much land i im winter as in. summer, SO. that if 200 acres can be a 


- 2 irrigated 1 nm summer, 800 can be irrigated i in winter. : 


tl By reply, the contestant argued that even if there. are two ¢ growing | 


- ? seasons, they overlap to such an extent, that water. would. be required 7 
for both crops. during a 24-morith period, that for a time both crops: | 


- would require water in the same amount, and that the contestees had 
not shown that there was, water sufficient for. both mops, during. une 
| overlap of growing seasons. . 
_ "Fhe contestees answered that the erucial: issue , would. be whether : 
there was conflict i in irrigation seasons rather than growing seasons, . 
that there was none and that there was ample water to irrigate 4 times 
as much of the entries in winter as in summer. : | 
| Ina supplemental decision dated July 5, 1966, the hearing examiner. 
denied the petition, holding that winter irrigation required an 11- day | 
—eycle, that in 11 days 200 acres could be irrigated, that summer irri- 
gation requires 7-day cycle, so that in summer the‘ water distribution 
system could irrigate only. 125:acres, and that the allowance of 480 acres 
for the three combined entries was reasonable. : 
He also held that the irrigation equipment. on the separate me 
(Alberta Swallow) could service only 14 as-much as that on the com- 
bined. entries. and that 160 acres was allowed for the planting of two. 


_. crops per year. 


The contestees promptly filed a ea petition for Peconsiaeentiak 
in which they have asserted that the program of applying 5 inches of 

water every 1t days 18 a summer peak: program and not a winter. one, 
that: 200.acres can be irrigated in the summer and 800 in the winter, and 


that water has been and can be. delivered to every: 40: acre subdivision. pon 
“ 08 the separate entry be | 


OnJ aly 20, 1966, the ae examiner ragain denied cree 


7 . holding i in. seneral: that all matters raised had been considered pre-— 
viously and in particular that mobile irrigation units not.on the Alberta 


7 Swallow entry could not be offered asa method. for internal distribu- ee eee 


tion of water on that entry. 


_ The contestees. then filed: thie al to the. siseee as “They. ales | 


o : as error the use of a5 inch—11 day cycle for winter irrigation, the find-.. 
~~. Ing that summer irrigation: requires a 5 inch 7 day irrigation. cycle, and. 
-. the refusal to find that water has been brought to:every 40 acre sub- — 


a division. of. the. separate entry... They. assert. that four times.as much 


on land can be’ irrigated in: “the winter. as In. the summery and, that. ae | 
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subdivision of the canara entry can be irrigated.. Further, they con- 
tend, the Government’s case was based upon water necessary to pro- 
| duce optimum crops during the short summer season, that the 9 g.p.m. 
figure used by the Government finds no support in the practices of op- 
erating farms, that plants will mature on less than peak water needs 


and that if water costs more than $5 per acre foot it is uneconomical to’ 


meet peak ‘water needs, that the hearing examiner based his calcula- 
tions on too‘low an estimate of irrigation efficiency, that 88 leaner — 
not 75 percent, is the correct figure. | - ae 

In reply the contestant says that the contestees” geenen are based 
on the assumption that the two crop seasons are completely separate — 
but that their crop plans do not show the peak moisture: requirements 
or the; growing seasons of the proposed. crops so that the mere citation — 
of gross water supply is meaningless, that the hearing examiner based. 
his conclusion on the acreage that the equipment on the entries could © 
service and: that 7 5 pee is. hot ‘too low a measure OF eo 
efficiency. 

As stated 4 in’ he Department's aBeeon ot - April 8; 1965, “the basic’ 
issue in the case is how many acres of the entries can be adequately 
irrigated with water from the wells, pumping plants, and distribution : 
systems installed by the contestees within the life of the entries. 

In determining this i issue, we consider first. the hearing examiner’s 
conclusion that: it is: within the law for any entryman to harvest a 
crop from one portion of his entry in the summer season and from 
another in the winter by utilizing twice a year a water supply adequate 
. for only one season and one portion of the-entry. Despite three-quar- 
ters of a century of intensive consideration of desert land entries, the — 
_ question does not appear to have been ruled. upon one way or another. 

The statute is not too helpful. The only pertinent provision re- 
quires that the entryman file-a plan “showing the mode of contemplated 
irrigation, and which plan shall be sufficient to thoroughly irrigate 
and reclaim said land, and prepare it to raise ordinary agricultural 
crops.” Section 4, act of March 3, 1877, as added by sec. 2 of act of | 


.. March 8, 1891, 26 Stat. 1096; 43: USC. sec. 827 (1964). 


In our apelin decision, we said, in speaking of the ps of crops a 
to be used in computing the acreage that could be serviced by the — 
amount of water the entryman had developed, “The test is not whether - 
certain crops can be produced. on. the land in question but whether 


those crops can be produced successfully 3 ma norma ica toga agri; 


— cultural production.” a | 
‘The principle underlying thait eriteriait’ is equally axsplicabls to de- 


ciding the multiple seasons of growth issue. We must ask,“How 


does the ordinary reasonable farmer acting solely upon agricultural 

considerations conduct: his farming operations?” We must assume 

that the desert land law seeks to stimulate the reclamation. of other- 
wise unproductive aan into. ordinary economically feasible > agrical- oes 
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~ tural units. | In other words, is the plan proposed o the entryman 
the one he would follow if he already owned the land and were seek- 
3 ing only. the best. return possible on his: labor. and expenditures? 
While, of course, there may not be unanimity among farmers similarly 
situated as to the best farming policy, we must assume pe of 


= motive-that i is, economic gain. 


_ If an entryman offers a Farming plan domposed of crops or crow- 


_ ing seasons different from those of other like enterprises, he must be o 
- prepared to demonstrate its economic feasibility. He has, of. course, 
_ four years to develop his entry and to show the practicability of his 


proposal. If.at final proof he can show that he has operated under. 
an economically remunerative plan, then, although he may have been 


an innovator, he has evidence of the practicability of his method. 


Tt. however, he comes to final proof with only a theory to support 
oe plans, and can offer neither his own experience.nor: that of other 
- farmers in. support, then he has a more difficult, task. As we said 
in our earlier decision : | — oe, Sepente Peece a 

The determination of. what ‘acreage is irrigable from the seucuis installed. by 
‘the appellants is not-to be made with reference to an unorthodox or speculative 


crop plan or Jack of plan which is completely out of. bias with prevailing or 
existing agricultural practices in the area... = 


The hearing examiner did. not ces to inis sandal: He said 
he found no superlatives 1 in the law such as “ ‘mainstay of the land,’ 
“principal crops in the area,’ ‘optimum crops,’ or: “economically favor- 
able crops.’” -He insisted that’ the contestant’ was restricting: the 
| entrymen to crop plans based on alfalfa, which is commonly grown 
in the area and which would produce the greatest profit. per acre, and 
held‘ such a limitation had-no foundation in law.. The. ‘proper cri- 

‘terion, he held, was’ whether the crop: produced: was profitable, con- 
sidering’ the climate, the » character of the Jand and une kinds ot si 

being grown. : | 

We agree with ‘iS mete ore a by ie examiner.  Fiowevee y we 
: disagree if he intended. to. imply that, im evaluating an entryman’s 
crop: plan, it is improper to consider what crops are the mainstay of 


 .the.typical farm in the ‘area; what are the principal ‘crops, the eco- 


nomically feasible crops.- Experience and practice. are highly signifi- 
— -eant. I£95 percent of the farmers.in-an area raise nothing but: alfalfa, 
there must be some sound basis for:doing-so. If an entryman-in the 
area proposes to raise some other crops, it ee not: mean that he will 
fail—witness the 5 percent of the farmers: who do not-raise alfalfa-— 
but he certainly bears a heavy burden of establishing. that his pro-- 
posed crop plan is feasible. The question here is whether the :con- 
-testees’ proposal of growing alfalfa‘ on. Ys of the entriesin the summer _ 
— and winter eras on n% - the eritries 1 m ve winter is @ ene age - 
Plan. mae ue | 
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7 A witness toe ‘he coetane : Finlay iB ‘McIntire, soil, ne 
_ tionist with the U.S. Department of Agriculture, testified that a plan 
of. this nature would not be. a typical | agricultural operation (Tr. 


oe ‘27 S). ‘He testified that. alfalfa is the principal crop grown in. the - . 


= area, of the entries and that the nearest. farm had 1,000 acres: in that 


crop and 80 acres in sudan grass and oats (Tr. 27 5, 285). He ques- : - 


tioned whether grain is an economically feasible caste in n the area, — = 


29). 


That alfalfa. j is byt ‘far the predoninait 6 crop ‘grown. In the area 1 is ~ ; 


7 established by” numerous bulletins and reports introduced in ‘evidence ae 


not only by the contestant. but even more by ‘the contestees. hy agai = 
ant’s Exhibits 17, 20; Contestees’ Exhibits J; L. (p. 19), N, O). ot 
fact, one of wontestaes’ exhibits, a bulletin of the University of Galt a. 
| fount Agricultural Extension Service, states that production of ir- 
rigated small grains in San Bernardino County, where the entries are 
located, is ‘limited almost: entirely ito the high’ desert because small 
grains are a very low income crop, and. that the acreage in the high 
desert “is almost limited to that grown. in. rotation vee alfalfa or 
desert land entry land development” (Exhibit K). Pe tat 
_ The. exhibits, however, do list many crops other this alfalfa that 
can be grown in high desert areas, and appellant William: Porter 
-stated ‘that-winter crops can be grown in the area:and. that’ surimer 
and ‘winter crops are:common in ‘the area (Tr: 502)..."The contestant 
-did-not present evidence ‘that crops: other’ than alfalfa: could. not be 
“grown ‘with: rca nor: ae it: es this -in its almainee on 
‘appeal. . : ) he | 
‘The cropping achémes 3 proposed. by the consdens ae may ibs tecli- - 
-nically sound.. That, however, is not enough. ‘There must also ‘be 
_» plans that the reasonably prudent: farmer would follow ‘on lands that 
‘he owned, for otherwise ‘the purpose of the desert land: law; ‘the:rec- 
lamation oF arid lands, would not be accomplished. ne : 
Of all the land in the four entries only 40 acres in ‘each have ae 
te through irrigation and. cultivation. The remaining land 
-is just as it was before entry. If the contestees are issued patents 
for all of ‘their respective. entries, they: will, of course, own them. in 
-fee. As fee owners, then, they will. undertake: further development 
7 only i in accordance with the same economic rules that govern the con- 


_ - duet of all reasonably prudent farmers... ‘They will only grow crops. 
- which yield an economic return and’ will open up oy that ae which A 


-- ean be most profitably exploited. 


» After patent, an’ entryman. accord would not deve) a ‘eropping _ 


; ae based upon a combination ‘of water available and crop: water 


“requirements calculated. principally simply to permit the- cultivation. a 


of the maximum acreage at: his disposal.’ Therefore, if an entry- 


oy man. were to receive a patent for land he has not reclaimed. before oe 
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: patent hich he woulda not as a reasonable Pembe re¢laim after patents 7 
In all likelihood such land would not be reclaimed. If this were to _ 


occur, the purpose of the desert land law would be flouted by the very 


act intended to reward compliance with the terms of the statute. . 
Appellant: William Porter offered no probative evidence to sup- | 
7 port the economic soundness of contestees’ cropping plans. On. cross- 


- examination. he could not identify: any farm in the area where ir- - | ; 
_ rigated grain was. the mainstay of the operation. or its predominant ~ 


 erop (Tr. 500-551), nor did. he cite-any. farming operations based 
_ primarily upon winter production. His only evidence was that there 
has been significant production of grains and crops other than alfalfa 
in the general or, adjoming area. However, the evidence does not 


show how this. production. relates to.the much more predominant: 


alfalfa production, that is, whether the grains, etc. were grown in ro-_ | 
‘tation with alfalfa. supplemental. to alfalfa, or as principal:crops. . 
On the other hand, the contestant offered no evidence to contradict — 
the contestees’ evidence that winter, oe owe ee ero in. the aaa 


- contesters appeal: 


We are. ‘consieained. then, -5 oat, 6 on | the. baie of this Secind | in | 
this case, that a. farming operation consisting of alfalfa in.the summer | 
~ backed. up by. a winter crop of cereals or other comparatively low water 


- duty crops could. be a reasonable farming operation. - 


This leads us. to. the principal issue-as to how: anc of thie « entries 
could be: adequately. Hy lewed upon the basis of a two cropping season 
operation. ths | 

The examiner found ; in. a ares of of eebeuaes 96, 1966, that 200 
acres of the combined entries. could be irrigated eaich season, making a | 


total of 400 acres for a year. He based his finding. upon. several fac- : . 
| tors, including. ‘a. peak water requirement of.0.80-inch per acre per day, 


a.moisture infiltration rate of 0.5 inch per hour, and an irrigation effi- 
ciency. of. 7 5.percent. He then. determined that the irrigation-equip- 


ment on. ‘the combined entries, consisting of six 1,320-foot. lateral a 


sprinkler lines spaced at 50-foot intervals, could irrigate. 200 acres in 
an 11-day. cycle, from which he concluded that on a two crop per year — 


- basis 400 acres could be successfully irrigated to produce a ees | : = 


crop. Hedid not give his calculations in detail.. | | 
When. the contestees pointed out that if the ater sad irrigation 


- equipment: could irrigate 200 acres in the summer, it could. support | 
much more, four times they say, in the winter growing season produc- a 
_. ing crops requiring much less ‘water, the hearing examiner replied i in’ 


his supplemental decision of July 5, 1966, that the 200 acres wasinfact 
_ the winter limit tand that. thes summer limit, on. & i eels irrigation. pe : 
was 125. acres. a ahs wae 
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In this decision, the examiner gave his éMeuleiotes in detail. They 
- were as follows: The lateral lines will cover 396,000 square feet per 


setting (9.1 acres). The maximum application (infiltration) rate — 


is 0.5 inch per hour. If 5 inches are applied at each irrigation at the 
rate of 0.45 inch per hour, the time required will be 11.1 hours per 
setting. ‘At two settings ‘per day 18.2 acres can ‘be irrigated with: 5 
inches of water. On an 11-day cycle a total of 200.2 acres can be irri- 
gated with the well producing: 1,600 g.p.m. The 11-day cycle is for 
winter crops. ‘Summer crops require a 7- day cycle, which means that 

125 acres can be irrigated with two settings’ perday. 

For the Alberta Swallow entry, he determined that two lateral lines 
could be constructed from the equipment stored on the entry and that 
therefore one-third of 200 acres, or 66 acres, could be irrigated on . 
the basis of the same criteria as those used for the combined entries. | 

We are unable to accept the examiner’s calculations. They appearto — 
be based ona number of assumptions which we believe to be unsup- 
| portable and tooverlook some essential factors. In our previous.de- — 
cision, we. emphasized that the critical issue was how many acres in. 
each entry could be supplied with the required amount of water through | 
the well, pumping plant, and distribution system installed by the con- 
testees. ‘This requires a determination of how ‘much water must be 
applied from the sprinkler head in ‘order to raise a ‘successful crop. 
This in turn entails ‘a determination as to the net amount of water 
required by the plant and the gross amount that must be supplied to 
achieve the net, taking into consideration evaporation loss and seep age 
loss. ‘Then it must be determined how much water can‘be produced at. 
the well head with the pumping plant installed by the entryman. This 
is not‘ necessarily the capacity of the well, forthe pump installed may 
be undersized or otherwise instifficient to utilize the full capacity ofthe — 
well. “Determining the pumping rate at the well head, however, is not 
the end, for the water must travel through the distribution system to 
reach the sprinkler outlets. This entails’ a. friction loss which reduces 
the amount that can actually be delivered by the sprinklers. ‘There are 
therefore two losses'that must: be subtracted. from the volume of water 


that can be pumped into the: ‘open air at the well head : the system loss 


| penn me and the aren oat) loss (evaporation and Seeeeee ys) The 
tion loss) | and irrigation afficiency ( Sraborction 1088) . 

Starting at the pump on the combined entries we note that: the ¢ ex- 
aminer accepted appellant William Porter's calculation that the pump 
could deliver 1,600 g.p.m. at the well with a 160-foot lift (Tr. 526, 
529). “Contestant’s witness, Crawford ‘Reid, calculated a rate of 1 450 So 
| g.p.m. “with a 190-foot lift (Tr. 574). “However, although the exam- 

iner, in his decision of February 25, 1966, accepted an irrigation effi- 
ciency of 75 percent, his calculations in his ‘supplemental decision show 


ph Pa UNITED STATES UV. ALBERTA HILL SWALLOW ET AL. . 9 
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that he took” 1 600, o.p.m. ‘as the rate of water that could be applied to 


‘the crop. ef referred to frictional losses in the mainline and laterals _ - 


but did not take them into consideration | in his calculations. ‘This is 
| demonstrated by the fact that 1,600. g.p.m. will produce approximately 


85 acre-inches per day (Exhibit 10) whereas the examiner calculated 


that 18.2 acres could be supplied with 5 inches of water per day, a 

~ total of 91 acre inches. To produce 91 acre inches without any fric- 
tion Joss would require. a pump output of over 1,700 gpm. 1, 600 
g.p.m. delivered at an efficiency factor, of 75 percent would produce 
: only ¢ 64. acre-inches per day or enough to cover approximately 13 acres 
with 5 inches of water. Because the examiner did not include a fric- 
tional loss factor in his computations and because, j in any event, his 
determination of 18.2 acres per day requires more water than canbe 
supplied even at the full rate of 1 600 g.p.m., the basis for his finding 3 
‘that 200 acres can ‘be irrigated on an 11- -day cycle fails. 7 cs 
What then is the acreage that can be irrigated. on ‘the combined 
entries? The contestees insist that any computation should not. be on 
‘the basis of a peak moisture requirement but simply | on the basis of. a& 
- total season’s requirement. “Accepting that. basis and the seasonal Te- - 
- quirement of 6 acre feet for alfalfa and.1.6 acre-feet for winter grains — 
_ (Exhibits V and X) and an efficiency factor of 75 percent,* we find 


- — that 1,600 g.p.m. will produce 968 acre feet per 6-month season. _ This | 


is sufficient to irrigate 161 acres of alfalfa, or 605 acres of winter ; grains, 
7 or a total of 766 acres for a two crop season year, 
eOF the Acreage | is to. be calculated on the basis of peak moisture re- 


| quirements, we have. the testimony of. McIntire that the pumping rate 7 
. of 1,026: ‘g.p.m. , computed. by Government witness Robert David Gib- 


‘bons for the well on the combined entries, would irrigate 108 acres dur- | 
| ing ‘the peak use month of. J uly (Tr. 291-310). On this basis 1,600 - 


g-p.m. at an efficiency factor of 15. percent, or 1,200'g-p.m., would irri- | = 
‘gate 126 acres of alfalfa.’ This is 35 acres less than the amount com- ee 


: puted. ‘without regard. to peak moisture requirements. | ae 
There was no testimony. or evidence as to any peak moisture require- _ 
‘ments. for winter grain. Consequently, the total acreage for a two | 
crop season year would be 731 acres (126 plus 605). | 
“In view of the relatively small difference in the total acreage fig- 
ures, we deem it unnecessary to decide whether peak moisture require- 
‘ments should be disregarded aS appellants. contend. However, we note 


<i 2 In: : the - supplemental decision, the examiner apparently used: an efficiency: factor of 75 . 


percent in. calculating that each sprinkler head could. produce 6. 26 g-D. ™m., thus indicating . 
that there is a 25 percent loss in ‘the system," 

_, * As: we have noted, contestees contended. that the. irrigation efficiency should. be. 88 
percent,. not 75 percent. However, they rely on a.statement in the. Sprinkler Irrigation 
‘Handbook, p. 19, an unnumbered exhibit which clearly refers only to evaporation losses. 


In computing the pump output to be 1,600 g.p.m., appellant William Porter. specifically 


recognized friction losses or losses due to back pressure in pipe line. system a 525). 
ts Assuming a total loss of only 25 percent is therefore couservative.. - -.-- 


ao tae cee sear Oe 
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ee section 4 of the Tieett land hee supra, requires ; an ‘entryman, to 


=e submit an irrigation plan : which. “shall be sufficient to thoroughly i irri- 2 


gate and reclaim” the land (italics added). ‘The notion of. “coasting” 
through a peak moisture ‘period. without supplying the. water needed | 
for normal growth: at that ‘time does not : seem to be. consonant with 7 
‘that statutory directive. sage 

‘The total acreage figures that: we have calculated (7 31 or 7 66 actes) 
‘are valid only if there is no overlap between the irrigation seasons for 
alfalfa: and winter grains. . The only remaining Issue, then, | as ‘to ‘the 
combined entries is “whether there i is such an. overlap i in irrigation. re- 
quirements | that it. would reduce the acreage that can be serviced by 
the water and equipment, available during the life of. the entries. 
‘The contestant alleges that there will be'a Pay month overlap i in grow-. 
= ing Seasons, while the contestees assert that there is sufficient flexibility 
in the planting schedules to minimize or avoid overlap and that even 


: if there is some overlap in. irrigating for optimum yield, some irriga- i 


—_tion.can be. omitted without serious results. We note that. Contestant’s 
| ‘Exhibit 19 states that “On the High Desert, cereals should be seeded 
from September wb to November ae There would be little, if any, 


= overlap between an alfalfa growing: season that ended on. November 10 


(Tr. 290) and a cereal planting of. November 1 sO far as s irrigation is - 
e concerned. “ 


“We conclude, therefore, that the. water’ supply. Sern from the : 7 | 


‘distribution system on the combined entries is adequate to irrigate 


from 731 to 766 acres. ~ Allowance of the combined entries to the =~ 
extent of 800 acres is therefore warranted. This includes : an allow-— a 
ance of 34 to 69 acres for facilities, such as roads, storage areas, ebC.g 
and averages out to 5114 acres, which is close to the 60 acres that con-- > 
a testees would contend that they are entitled to on a 714 percent, basis. - 
_. The acreage allowed includes nothing for fallowing.. The contest-- 


: 288 have asserted that they. are entitled to 14.5 percent for fallowing. | 
We agree with the examiner that since portions of the entries. under a 
_two-crop season operation will be idle part of each year, no fallowing | 
allowance should be-given. McIntire testified that fallowing has no 
place in an irrigated crop system although land is sometimes left un- 


cropped for one reason or another (Tr. 288). The contestees offered 


no real proof that fallowing isa normal practice for the type of opera- 
tion they propose. All they have submitted is a tabulation showing 
land use in an adj oining area which lists an acreage of landas“Fallow _ 
Irrigated Lands” (Exhibit L, p. 27). Without more, this mere listing | 
of fallow acreage in an extensive area. where many crops are grown 
- scarcely supports contestees’ assertion that they are entitled to a fal- 


— lowing allowance. .. Other evidence referred to by them 1 18, ‘inapplicable ty OE 


~ -or-in the rhost’ ‘general terms: (ire oe 519). For’ Seaimple, aaa | 
| U discusses fallowing for. rnon-inrigated crops: oe ee 


ie Ge : Porky ene e a San ae ‘ ON ie “MONTE Some ‘LYONS | B) MBs : ae tad ; ch 7 


J anwary, 10, 1967. 


ae now a the: single entry (Alber ta Swallow) y we aes that the : e 


| : 4 only. dispute. 1 is whether. the Swi,. of.section.4 could have been irri- 
. 7 gated. successfully. with portable equipment ' and. ditches: « on the entry 2% 
| on the date: the ‘statutory, life: of. entry. terminated.=. The hearing 
oe examiner | found. that. the equipment. and. ditch could. reclaim: only the = 
SEY... ‘The -contestees point. to the ditch: running through. the SW, 


ao Just. about at-the cénter line and tothe. photographs ofthe ditch full. - 


a7 oo of: water... . They: add: that. the land. slopes té the south :so that there’ 
would-be: no difficulty in irrigating land south of the:ditch. and that 


‘. Jand. to the north could be irrigated by. means of some: poral pump- : 
ing device. They did not have.such.a pump on-the entry. : ok 
- From our review .of the: record -we have. concluded that. wile. the | 


- ditch extending from:the-end of the pipe line into the SW, is minimal 


_in construction ‘the evidence-shows it-did serve-to carry water in ade- 


7 quate. amounts: so that the ° SYSWh, could: be: irrigated. . There. is ie 2. 
- ‘nothing, however, to. indicate that there was any means of irrigating ra 


: the NASW. | “The possible acquisition | of pumping equipment is not eee 
: sufficient; the equipment. must be on hand.. Thus,. the. final proof : 


AG filed for the single entry must be rejected as the NIZSWI4 see. 40 
_°. .: With respect to the. combined entries the final pr oof. will be accepted ee 
rt as to.all’but the E1ZE14 sec. 2. e : 


Therefore, pursuant to the suicrity. dbleeated: to the Soldier by : 


a. the. Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. 1348), 


- - | the decision of the hearing examiner is affirmed in part and reversed.in — 7 
part as set forth in this decision and the case is remanded. for further _ 4 


= a ae action on the final. proofs i in 1 accordance with this decision. 


a |“ Erwzsr F. Hom, _ 
ee Solicitor. 


“MONTE L. LYON $ 


one aan a 7 | Devided Tarasary 10, 1987 


“ Alaska: Trade and Manufacturing Sites 


os | _ The use. of a site for ‘the purpose of growing in) : eannouses: and: ‘hothouises is 
< and ‘selling shrubs, sinall. trees, vegetables and other plants contemplates — 7 


only’ a: horticultural or agricultural. pursuit which is not considered as a 
sare : trade, manufacture, or other’ ‘productive industry - within. the meaning of 
~~ section 10 of the act of May’ 14, 1898, authorining the’ “Burchage of land ee 


a oe ~Boswessed and used for stich. purposes. ean 


_ARPEAL FROM. ‘THE. BUREAU OF LAND “MANAGEMENT. 
7 “Monte i Lyons has appealed to the Secretary of the Interior fan 
a decision of the’ Chief, Office of Appeals and ‘Flearings, Bureau of — 


. ae ’ The =r supply. on ‘that, entry. is cufictent to irrigate the entry, on ‘the basis of the oe 
calculations meds for, the combined entries. ot _— a ; 
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Land ‘Management, aed. April 29, 1966, ernie declared ae - 
~ notice | of location of a trade and manufacturing’ ‘site to be- 
null and void. - The decision affirmed a decision by the Anchorage | 
district and land office, dated February 17, 1966, which held that the 
notice was not. acceptable for. recordation, but. modified: the district 
and land office decision by finding it unnecessary to determine whether 
_the-reason-given in \that decision was correct, namely, that’ the land 
applied for had been. segregated from all applications and appropria- 
tions under the public land laws. by reason. of. selection application 
Anchorage 058566 filed by the State of Alaska on January 8, 1963: 

. The appellant’s notice of location was filed August 2, 1965, and 
stated that occupancy: or settlement. was made on June 12, 1965.. He — 
listed improvements as being “staking, flagging and partial clearing.” » 
In Item 9 of the notice form (No. 4-1154, September 1963). as to the 
kind of trade, manufacturing or other industry for which the claim is | 
maintained. or desired he stated: “planting, cultivating and selling 
shrubs and trees. (Tree. Nursery). ” The Office of. Appeals ‘and — 
Hearings considered this statement as indicating a horticultural use of 


the land, and concluded. that such a use Was ‘not pam al as a. oe 7 ‘es 


or rooata facturing site.” . 7 
+The appellant’s notice was filed — secant 10 of the act t of May oe 
| 14, 1898, 30 Stat. 418, as amended, 48 U.S:C.-sec. 461 Cae which oe 
| permits the purchase of not more than 80 acres by one: | | 


8 kin the possession of and occtipying public lands in ‘Alaska in’ good faith ea 
for the purposes of trade, manufacture, or other productive industry ee 


“The: appellant does not deny that lands which are used directly. for : = 
| sgeriectient or horticultural purposes are not subject to purchase. un 


der this act. However, he states that he is not going to use the soil | 


of the site for agricultural or horticultural purposes. He asserts that e 
the land is 1000 feet in elevation, which approaches the timber line, _ 


and that in fact one-half of the tract is above the timber line making — 
it very impractical if not impossible to-use the land for horticulture © 
or agriculture. He states that his intent was to utilize the site : 


For location only as a place to. construct sreenhouses 40 cultivate and: grow - 
shrubs, small trees and. various other plants... .- 

In addition, I had planned on building hot-houses ton the purpose. oe growing 
and. selling vegtables [sic] on a. year round basis. This type of. Slee nae 
been ‘tried and proven a. success in the Soldotna, Alaska area. : 
 * &. & In my case I am utilizing the site for location only. to construct buildings 
in which. to carry out a trade. I will in no way use the soil ‘of. the land for the 
purpose of agriculture. I feel that this type of business i is no different nor should | 
~ be segregated from any other type of business or. trade. that can ‘be conducted 
within the confines of the required str muctures. 


The question presented by appellant’s appeal is spliothee the. growing ons 


_ of shrubs, small trees, vegetables and other plants in greenhouses. or hot- — 7 


houses constructed ‘on the site may be. considered as a “trade, manu-" . 
| — or other produciaye nay within the meanag of section 


7 coed et 2% “MONTE: L. LYONS | a : wo ats a 


January 10, ‘1967 


ee 10 ot ee ack tof : May 1 14; 1898. Appellant : appears to adrnit that dineet 


- usage « ‘of the soul of the land for raising crops: would not come within 
~ the meaning of the act. The case cited in the decision below, C harles G. 


Forck et al. , A-29108 (October 8, 1962), supports that conclusion. In 


. that, ‘case, although an applicant planned. to locate a: ‘commercial seed: 
cleaning ea on ‘the tract, che also planned, to use the ‘tract. for the: 


- legume ade ‘Tt was ‘held that the land could not be located fora agri 


cultural purposes under section 10 of the 1898 act. The decision of the: 


Office of Appeals and Hearings also cited John G. Brady, 26 L.D. 305 

: (1898), ' for the proposition that Congress did not intend to authorize 
a trader or manufacturer in Alaska to. acquire, as incident to. his busi- 
hess, any land for the g growing « of hay « or fruit trees. 


Appellant would distinguish these cases from his. because it in those = : 
aa cases the land was to be utilized directly for the purpose of agriculture, 7 
- whereas in his case cultivation of ras shrubs and trees would be i Mes 


side the structures hei is to build. 


~The Brady; case, supra, was a ruling under 2 an Peatlicg Ree section 12 


“*; . of. the act of March 8, 1891, 26 Stat. 1095, which permitted the pur- 


chase of lands for the purpose of “trade or manufactures.” In inter- _ 2 


preting those words the case held that the raising of any agricultural _ 


- crops, the growing of fruit, or other horticultural and agricultural 
pursuits were not within the meaning of that phrase. In another case 


= under the 1891 act, the meaning of the word. “trade”? was discussed and 


it was concluded that it was used in a. commercial. sense as: opposed to a 
vocational or occupational sense, thus that, the. following icvonary, 


: . definition quoted therein would be applicable: . 


ann “The act or: business of exchanging commodities’ by. barter, or by buying and 

' gelling for money ; commerce ; ; trafiie; barter ; ae so hea ie 26 L.D, 232, 235, 
(1898). . 

The Pichennen case, SUPT, ence that, considering the history of 

legislation applicable to. Alaska and the sitnation existing there when. 

the 1891 act was enacted, it was not the purpose of Congress to autho- 

ize the purchase of land used for farming. : 
These cases under the 1891 act are relevant in considering the mean- 


| is 


- ing of the terms “trade and manufacture” in relation to section 10 of © 


the 1898 act, which. was substantially a reenactment of section 12 of 


the earlier act. However, the 1898 act added the phrase “or other pro- S 


ductive industry.” This phrase broadened the scope of the act. to 


- include some activities which were not considered covered under “trade 


and manufacture.” 'Thus,.in the Packennen case, supra, fox far ming 


_ was held not to be a “trade na manufacture” cages the 1891 act. But 1° 


* it was held to constitute a “productive. industry” within the porengg sa ; 


the 1898 act. Yukon Fur Farms, Inc., 86 1.D. 215, 217 (1937). 


decision discussed the legislative history of the 1898 act ee ah to 7 


the term akercgels ale and concluded : 


‘2 is: 
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ial The fact that attention * was called to the very broad meaning ‘of “the ‘ 
words “nroductive: industry,” which was not disputed, and. that. the words were. 


retained in the bill without limitation or qualification. tends. to support the view 
that the legislative intent was not to confine their operation to canning fish [the a 


‘subject specifically discussed] or any particular form of productive industry* lie 
Although Congress was primarily concerned. with the situation. ‘of 
fish canneries, both in regard to the 1891 act and the 1898 act, it is clear 
that it did not intend to limit the type of “trade, manufacture, or other 
_ productive industry,” to. that relating to the fish canning business. 
The question. presented. here i Is whether the use of land for | propaga- 
tion and growing of plants i m greenhouses’ and. hothouses falls within 
the category of purposes authorized under section 10 of. the 1898 act. 
Clearly it is not ‘ ‘manufacturing,” which involves the miking of some 


- product. from. raw inaterials. The term “industry” i is broader i in scope ea 


than manufacturing and has several meanings. However, it is appar- 


a ent that the ‘word was meant. in thes same business and. commercial sense 


as “trade” and “manufacture” are, as the act ‘speaks of “trade, manu-. 


-_ facture, or. other productive industry” (italics added). ‘Some com- = 


~ mon meanings of the word “Gndustry” used in this sense are as follows: a 


In Webster's s oe Diafionary (bth ed. L194) the third eee - f a 


Any department c or br anch of art, ‘occupation » or ‘business ; esp, one. » which em- an 


| ploys much labor and capital and . is a _ distinct branch of trade; as the sugar . ao 


industry. 


In: Webster’s ’s Ne ew World Distionaty 0 if the Ammerian nm Language (c ol : 7 : 


lege ed. 1960), two pertinent definitions are: 


pit eee 


A, Any branch of trade, ‘business, production, or - manufacture: as, ‘the © paper : 7 a 


/- industry, the Motion-picture industry. : oa Payee 
Hh. (a), manufacturing productive enterprises as. distinguished 1 from: aericiltire, Be aoe 


- This last definition is significant because; j in considering: the back- 
sound: of the 1891 and 1898 ‘acts, it ‘is ‘apparent that Congress has — 


made a clear distinction between the agricultural use of land'and the. - | 


use of land for trade, manufacturing, and other industrial, business, 
and. commercial purposes. Although a few'cases, which may be at- 
tributable ‘to ‘the exceptional situation and legislation out of which 
they arose, may have included the raising and propagation of plants. 
and trees within: one of these three categories, generally the raising and 
| propagation of plants, trees, etc., though for purposes of sale, has not 
been considered a’ trade, manufacturing or industrial pursuit. See; 
e.g., cases listed in Words ond Phrases under those headings. There 
is a point when products achieved through agricultural and horticul-_ 
tural processes are considered: as being within industry. Thus, for. | 
example, in one case the court held that tt was: i ee 

‘When agricultural or horiticultural products leave ‘the farmer or grower, as oe 


we ‘aa and: are brought: to an independent factory or packing house for pr ocessing, 
han packing, and. marketing. * EK Tn re Yakima Fruit Growers Age M., 146 oo 


P. 2d 800, 804, nee 1944)... 


Sere = "APPEALS OF AMERICAN CEMENT CORPORATION aby 4, 
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_ ‘Also, aay if ee is some man-made change 3 in the Sorculcaral | 


- stage. 


product, such as the refining of. raw. sugar cane or sugar beets to pro- 
7 duce: sugar, then the agricultural stage has 8 passed on n to the industrial 


- ‘The. use, ieee ae appellant. proposes died not: ‘acaneuisite 


any changing of a raw. agricultural. product to some other form, but 


, merely. contemplates the propagation. and: growing of the raw product 


in greenhouses and hothouses. . ‘The fact that appellant i is not going to - 
_ use the soil of the land for. any horticultural or agricultural purpose 
. does not change the purpose for which‘ he: proposes to occupy theland, _ 


~ that i is, to propagate and grow vegetative crops. ‘This is clearly horti- 


_eulture | or agriculture.. The mere fact that, he will sell what he grows. | 
at “does not mean that he will be conducting a trade or productive indus- 


| try on the site. Obviously farmers, horticulturists, and nurserymen — 


also sell their products. It is conceivable that the use of agreenhouse 
and hothouse may take on aspects of a trade, 1f there are extensive — “ 
business. and commercial. operations. conducted within them or in con- 


nection with them, for example, if the major purpose of the building i is 


. toactasa storehouse for products bought from others and then resold a 


= generally, or if the products are otherwise brought there to be proc- 


. essed. in.some manner. However, merely to. raise the vegetables, trees" 


ae and shrubs and other plants i ima greenhouse, contemplating their sale, : 


_ appears to be more. of an. agricultural or horticultural endeavor than | 


a trade or a productive. industry, in. the sense. that these terms have | 
2 A generally been considered in administering the public} land laws. The | 


fact that this work is proposed to be done within a building does not 
of itself change the basic purpose: and functional - use of the site. 


eo Accordingly, we conclude that appellant’s proposed use of the tract 


would not constitute trade, manufacture or other productive industry. | 


et within the meaning of the 1898 act. 


au / Management, is. affirmed. 


‘Ther efore, pursuant to the authority. delegated to. ‘the Solicitor by > 
the. Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 FR. 1348), the 
decision of the Office. of Appeals a and ‘Hearings, Bureau of Land 


Asie RE Hom, 
Assistant Solicitor. 


, es “APPEALS. OF AMERICAN CEMENT CORPORATION — 
_ TBCA-496-5-65 oe ed 
: IBCA-5'78-7-66 — Decided I ‘ener 10, 1967 : _ 
3s Contracts: Disputes gal Remedies: J wrisdiction—Rules of Practice: Hear- a 
; ‘ings—Rules of Practice: Appeals: ‘Dismissal : 


An appellant’s motion for reconsideration of a accision: in which a hearin was s 7 ee a 
oy Scheduled for the PUTERE. of establishing whether the board had jurisdiction a | 
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over a claim for. unnecessary neceleenttn of construction. costs is denied 
| where : it is found that a crucial allegation made by appellant is ‘contradicted 
DY: information. furnished to. the: contracting officer -in support. of the claim 
~and:that the evidence to be developed at.a: hearing may resolve the apparent 7 

contradiction and. the jurisdictional questions. presented. | Boa aah 


Contracts: Disputes’ and Reniedies: J urisdiction—Rules of: Practice: “Ap. 
* peals: -Dismissal—Rules of Practice: “Hearings: ne a 

A government motion for reconsideration of a ‘décision dismissing a contractor’s | 

: claim for loss of commercial business ‘as sounding in breach of contract is 

. denied where the’ Government: alleges ‘that: the claim could. have been stated: 

.: in-such.-terms as to:be cognizable: as.a claim arising under. the contract but.— 
_. the claim as. actually submitted, is. clearly not,.in fact, cognizable. thereunder, : 
ao and the. Government fails ‘to show that there’ are material facts in dispute 
| . ‘which could confer jurisdiction or that scheduling a hearing \ would otherwise 7 

; "Serve any useful purpose. ae ps 
“BOARD. OF: CONTRACT APPEALS | 


‘The appellant and the Government have filed timely motions for 
reconsideration of our interlocutory decision | ‘of September 21, 1966, 
insofar as it pertains to IBCA-578-7-66.- The appellant has requested 
reconsideration of our decision: respecting Claim No. 4 (Unnecessary 
Accelerated Construction Costs), P while the Government has requested: 
reconsideration of our decision’in reference to Claim No. 5. (Loss ‘of 
Commercial Business) . Neither party has requested reconsideration. 
of the portion of the decision in which we found thatthe issues pre- 
sented by Claim No. 3° (Barrels of Cement i in “Excess o 8 000. om 
were re clearly within « our jurisdiction. " | . 


‘Claim No. 4 (The Acceleration Claim) 


Th the interlocutory decision we found that, from the record before | 
us, we were unable to say whether the Board had jurisdiction over the 
_ appellant’s Accelerated Construction Costs claim and that primarily | 
we needed to know more facts in order to answer the jurisdictional 
question. presented. So finding, we denied the appellants request for — 
a summary determination that: the contracting officer and the Board 
— did not have jurisdiction over Claim No. 4, without prejudice to the 
_ appellant’s right ‘to renew the motion after a hearing on the claim. 
_ Appellant’s counsel contests the propriety of the aforementioned 

findings on the basis that confusion as to the claim seems to have | 
arisen through a misunderstanding of the facts. The Board’s attention 
is called to the fact that “Contractor has consistently maintained 
43 throughout its pleadings before the contracting officer, the Board, 

_ and the U. S. Board of Claims [sic] that the Contractor from the outset 
‘programmed the construction of the Clarkdale cement facilities on 
an accelerated basis in order to be in a position to fill Governmental | 


+ Docketed as IBCA—496-5-65. 
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orders ue the Contract beginning ‘August 1, 19592. ee * aa ‘Sum, | 

marizing its position appellant’s counsel oatecorically, asserts: | 
aie Fe ‘Simply: stated, it. was part of the. initial agreement. between ‘the: GaGa: 

ment. and: the Contractor that Contractor would build cement facilities at Clark- 
dale in a. manner SO as to be able to meet. the. August. 4 1959. delivery date. 
Nothing ever took, place after the initial agreement which acceler ated plant ¢ con- | 
struction, (Memorandum: of November 1, 1966, DB. 8) : 7 
We find, however, that the present state of the record, precludes 
‘us from. accepting appellant’s. assertions at, face value. nes as appears. 
to be the case, the contract itself is the initial ‘agreement, to which the 


appellant refers, and if thereafter nothing took place which accel- . a 


| erated plant construction, the information furnished by the appellant. 
| in support of its claim s seems ‘to be. irreconcilable with the Position 
taken, | 
The contract was ipanded: to the Appellant dee date ce ‘April 3, 
(1958. On June 9, 1958,.the Fisher :Contracting Co., was awarded a 
contract to construct a 1. 8 million barrel cement plant. for the appel- 
lant in Clarkdale, ‘Arizona. According to the detailed information | 
which accompanied the appellant’s letter of J: anuary 10, 1966,. ‘the 
construction. of the plant was originally scheduled for completion an ee 
December 1959; i-e., at least four months later than the Government _ 
could have required. delivery OL: cement under ths terms of the 
contract. , 7 | | 
Of less significance to the question ore our v jurdediotion.b but Monee he 
less illustrative of the state of the record respecting related factual ~ 
questions is the appellant’s assertion that it could have: completed the 
Clarkdale plant. prior to August 1, 1959, if it had not been for the | 


strike at: the dam site during the early summer of 1959, which caused — : 


it to decrease’ the. rate of construction of the plant.’ This statement 
: not only fails t to take note of the observations made by the contracting 


2A similar noaition’ is. uavanced in the Memorandum of December 2; 1966, where on 
page 1 appellant’s counsel states: “1. By Contract No. 14+06—D-2838, the Contractor 


was required to begin making: deliveries: of cement on and after August i, 1959, in ‘the . 


amount of 150,000 barrels for that calendar year. In order to comply with this contract. 
provision. and the overall cement requirements of the contract, Contractor began the con-. 
struction of a cement facility at Clarkdale, Arizona. This construction was. undertaken 
at a stepped-up rate, paying premium prices for nee labor, et cetera, SO that 
Contractor could meet its contract obligations.” __ 

- 8Windings of Fact: of. May 18, 1966, Hxhibit 4, page ‘12, This exhibit and most of the . 
exhibits. to. the findings represent contractor furnished documents, °~-° ~ 
4 By its letter of December 16, 1965, to American: Cement Corporation { minainest Exhibit 
4, page 18), the Fisher Contracting Co., forwarded a schedule of excess costs of constructing — 
the Clarkdale plant because of the accelerated construction schedule and in connection 
therewith stated: “As you will recall the project was originally scheduled for December 
1959 completion. Later the project time was shortened to be completed in. ‘August. eB 
 5In the memorandum of ‘November 1, 1966, the appellant’s counsel states at page 7 
“Contractor has also. consistently maintained that although Contractor ‘could have com- 
pleted its. Clarkdale plant construction on the accelerated program. previously mentioned 
prior to August 1, 1959, when it was advised of the strike [at-the dam site] during early 


summer of 1959, it decreased the rate of construction of the plant SO that the plant was. a 


ultimately completed and in operation in October 1959 - a a 
245- -916—67 . 
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| officer | in ame findings en hich the appeal was talon ® 6 but also 7 
_ ignores what j is: ‘eloarly: conceded by one eppollane elsewhere in the _ 


record.’ %. 


We recognize, of course, pha ree may: ne satisfactory explatintiona! | 
| for the apparent contradictions between the appellant’s allegations 


- and the data submitted to the contracting officer. in support of its claim. © 


We also realize that the possible | basis for our jurisdiction to which we 
- referred in our earlier opinion may prove not to exist when all the 
Ls pertinent facts are known. ‘The appellent has failed to show, however, 
-. that the Board was in error when it stated with, Tespect. to Claim No. 4 
7 “Primarily - ‘we need to know more facts i in order to answer the juris- 
-dictional question. presented. ee A a oes a - 
“Accordingly, the appellants: Motion For Raconsideration of our 
| interlocutory decision of ene 21, 1966, insofar as it pertained to | 
7 Claim 4, is denied. | 


ce 


a Lat Ne 0. 5 (Loss 0 of ¢ ommercial Business) 


a “Ta dienicaine Claim No. 5 for want. of jurisdiction, { the fo took 
. into consideration a, ‘number of factors including (1) the fact. that the 


a claim was closely related to Claim No. 1 1 (Cost: of Idle Capacity). ° and 


7 “was also related to Claim No. 2 (Loss From Delay In Payments)’ 10° 


7 . 8 See the Findings of: Fact a May ‘18, 1966, in ‘which ae ‘Paragraph: 68 the: contracting . 


=) officer states: “* * * Since” a strike was in effect which shut down construction of - 


American Cement’s ‘Clarkdale plant from June 1,.- 1959 to July 28, 1959, thus commencing. 
. OVer:.2,. month . before the » Glen. Canyon. Dam strike commenced, it Is: not. apparent how 


oa American. Cement: could: have decreased its rate of construction after notice of the Glen 
Canyon’ ‘strike’ as ‘alleged, with the claimed consequence ‘that but for the” notice of ‘the 


Glen Canyon strike, the plant would have been completed . ‘prior to. August 1, 1959." a 
7 Bg. the initial. claim letter of December 29, 1964 _ (Findings, Hxhibit. 1, page 3), in 
> which the contractor states :  * & On June 1, 1959, the operating engineers commienced : 
' a strike affecting all construction jobs in Arizona. except. the Glen: Canyon: Project: Sub-: — 
sequently ae ‘contract involving ‘the operating engineers. was executed . on. J. aly. 28, 1959, . 


effective as of June 1, 1959, and as a result work was resumed. on all other jobs. See ~ 


<i also the:letter of November ‘138, 1959, ‘from the contractor to the Bureau of Reclamation — . 


‘(Findings, Wxhibit 15), in which it is stated: “As you know, it was with some. strain and 
~ added, ,expense that. we tried to. meet the August 1 deadline for Dam. requirements.. .. This 
effort. was, circumvented by an eight week work stoppage. caused by the Arizona Operating 
Engineers’ strike. However, on- October 1 our mill was brought. into production.” 
_ 8 See ‘Peter. Kiewit. Sons’ Company, IBCA-405 (March 18, 1964), 1964 BCA par. 4141, 
; footnote 7. (i 2” Additional evidence may be and usually: is brought out at a. hearing. 
This additional. evidence may change the factual situation. * * #7), 


Tt is simply the reverse side of the coin, as is well illustrated by the following state: oe 


ment: eee & This: 1962-64 loss was occasioned by the fact that the. Government required — 
less cement in the years 1959 and 1960 than-it contracted for, and. subsequently, in the 
years 1962, 1963, and 1964 required more. cement than it had contracted for... In. other 
_words,. the claims. as. to the cost of idle capacity and the loss of commercial business are 


PBs inter-related in that they ‘both Tesulted from the same or similar acts of the Government © 
_- in breaching the contract. chook as (See Reply of American Cement Corporation to Motion 


to Stay. Proceedings, Or, In ‘The Alternative to Remand the Appeal. (IBCA-496-5-65, p. 5). 
 t0The appellant. has: defended . its failure to present. Claims 4.and 5 to. the contracting | 
. officer. prior to filing. suit in the: Court of. Claims on the following grounds :, for oo Tn not 
Submitting the’ two claims. * * * to the Contracting Officer, Contractor was and is. relying 


Or at, “On: the April 1, 1965, Findings of Fact of the Contracting Officer wherein said Contracting 


oe Officer found that. he lacked jurisdiction to- consider: Contractor’s claims for (1) cost of idle 
-. capacity, . and (2). loss from delay in payment.’ *.* *? (See. memorandum of. spepeleaye 
sae OUnEeL of December 23, 1965, TBCA-496-5-65, Dp. 2 and 8). : 
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-. over which ihe contracting officer found he was Siibont «jini sit 
. (ii) the absence of a showing by the Government that there ‘were 


material issues ‘of fact j in dispute which could affect our jurisdiction ; p12 me * 


eae 


(iii) the failure of the Government to demonstrate that the claim as_ 


presented was in any way ‘inconsistent with the contractor’ S statement: ; a 


| of the claim in terms of. breach of contract; ‘and the clear canine Le 
cability. of the Extras clause to a claim for lost profits.4 | a | 
The Government’s principal arguments upon. reconsideration, a as in 


the earlier proceeding, are based ‘upon its view of what the appellant 


could or should have claimed rather than ‘upon ‘what: it, in fact, did. 
‘claim. More specifically Government: counsel states that | in 1962 ap-. 
pellant unquestionably. ‘could have made a claim under ‘the Extras 

clause for the alleged loss in commercial business i in that year amount: | 

ing to. 112, 000 barrels. of cement. 16’ ~The claim “was “restricted to 





-4‘The Covernnient. position: is that: aie enateaceing “oniicail may: possibly ‘dave! erred? eo 


an in dismissing Claims. 1 and. 2 as. preach claims but that is totally irrelevant to. the question , 


Of: jurisdiction over ‘Claims ‘4 and 5 if there are provisions in ‘the contract. under which the. — 


_ jatter claims are. cognizable. : (See Statement: of Government's: Position. of. August 18,. 
—1966,.p. 5.) ‘This is true but, as the discussion on pages 18 through 20 of the principal 


opinion shows, the contracting: officer’s action in dismissing Claims ft‘ and 2 as breach — 


claims, precluded the: ‘Board from taking jurisdiction over: Claim Nos: 4:and 5 in. reliance. e's 
only on the. theory. that facts. related to the requirements contract question were common 
to. all. ‘claims ‘and that having a hearing covering all claims would. provide ‘a’ complete’ 


administrative record in ACCOUCANEE: with the mandate. of Bianchi v. United AEE 878 ic - 
-. U.S. TO9 (1963). - 
— DA careful ‘perusal of the record: failed to disclose anyi- eda teicts: which were in: 


- dispute. H.g.,. there was. and: is:.no:. dispute as to the terms of the contract. as opposed . to. 
the interpretation to be placed upon. its. various provisions ; both. parties acknowledge that 


the quantities of cement: ordered ‘by the Government and delivered by the.contractor varied’ = 


“substantially. from. the. estimated requirements ‘Specified in the. contract : for the’ years 


ao involved ; and. neither: party contends that the contracting officer. received any notice of 
_ claim prior. to Teceipt, of: the contractor’ Ss claim letter. of December: 29, 1964 (Findings, 


-. Exhibit 1). 

Tn explaining the pasis of its claim ‘for ps of cotianenciad: business, epoelanee ‘cotiibel 
has sometimes referred: to extra cement sold to. the Government. ’ “It is evident that~ suck: 
language has reference. to: the uncontested. fact that quantities of cement were delivered. to: 


the - Government, in. excess of the. estimated quantities specified in: the contract. for. the ys 
‘years. involved. Government Counsel appears to have: acknowledged’ as’ much at’ least oe 


inferentially in its. Motion for Reconsideration of: October 12,.1966 (pp. 6 and'7), where 
the following statement ‘appears: sor eontractor cannot,. merely by: ‘claiming’ breach: of 
eontract and asking’ relief: of a’ nature that ‘is’ ‘allowable only i in breach | CARER, bypass a 
administrative remedies provided for in the’ contract. © * = ** =e 
~4In reaching: this conclusion: the Board was impressed byt thé: vast: ‘disparity: betviédn 
the-numbers of. barrels. ‘of cement: déliveréd to the Government. during the years 1962, 1963; 
and 1964 in eXCess - Of | ‘the. estimated ‘requirements therefor’ ‘and: the numbers of: barrels of: 


cement upon which the: claim. for lost: profits was: predicated, ‘as well ag the: further: fact: 


that. the compensation requested by: the contractor has no. relationship. ‘to the formula 


mreseribed in’ the Extras ‘clause for determining an equitable: adjustment.” Ae See discussion ae 
on pages 13 to 16 of principal opinion.: : 


«1b ek ee TE ‘American. considered that orders silage’ by the. Acvenineie were in excess” : | 
‘of its contract obligation, it should have. requested the Government. either. (1): to restrict 


orders placed for: cement: to. the: ‘amount American. Cement coisidered it was’ obligated: to 


deliver, or (2) to issue-an ‘order for extras under. the contract, providing additional. compen-— . 


; . Sation above the. contract price for’ cement. American considered’ it: was not obligated to 
furnish,” (Government's. Motion for. Reconsider ation, pp. 3 and 4:) 


16 x * * While appellant characterizes its claim for additional bottipensation for 112,000. e . 
‘barrels of cement. in. 1962. ‘as ‘loss. in commercial ‘shipments,’ it is apparent that the claim ee 


in. reality ‘is a pure, | everyday; -garden. variety. claim for extras. * * * What appellant ~ 
overlooks with. eae to its claim for additional compensation for. cement ‘Shipped 1 oe the 
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| 112, 000 . Darrels, however, only. bacatss ‘this represented _ the ap- 
‘pellant’s estimate. of the amount. of commercial ‘business that. it 
had lost. in 1962. ‘due. to -the fact that in that year the. Govern- 
ment: ordered approximately Dad, 000: barrels. of. cement in excess 
of, the estimated requirements for that. year. In apparent. recog: 
‘ nition. ‘of. the. fact. that his. arguments | would completely . change 
the ‘rationale of the claim, Government counsel _ ‘concedes - that. 
s the . appellant. had. _requested . an order. providing. additional 
as a in the: contract; is snot, fair and reasonable, the appellant would | 
have: been. entitled to an increase in the price of the entire 244,000 bar- 
bels.- Contrary. to the findings of the contracting. officer,” Govern- 
ment counsel. expresses the view that. the anticipated loss of com- 
mercial. business. in 1963. and 1964 “could. Aardly: be. Jgnored as. a 
ment: gumished:i in 1962 if it: was; 11 fact: in“excess: of contract obliga | 
tions and if the claim were made under she ‘Extras. clause.” oe 

‘In view of the vigor: with which the Government: has dv anced 
these arguments, we shall first examine the. results. that would be 
obtained from the consistent application. of the: ‘principle, espoused by 
the Government,.to the uncontested facts. of record. Then we shall, 
consider what. the effect would be upon the claim or claims submitted. 
Lastly, we shall address ourselves. to the question. of what. warrant 
there 1s In existing law for following the course proposed as a means. 
of establishing | our jurisdiction over the. claim 3 in question. — 

The adjustments in the claim: proposed by the. Govseument. are 
substantial indeed, but. they : are grossly. insufficient if the Government’s 
rationale of the claim 3 is to be determinative rather than that of the © 
appellant. The appellant made no. claim for loss of commercial 
business in 1961 because of. problems related to absence of proof.?® 
, Restating cae claim | on the basis of the principle advocated, however, 





Government. in. 1962 is that eapeilane actually. sold this 112, 000 faceele: of cement to- the. 
United ‘States. Government. at the contract. price of approximately.$2.30 per barrel. If, as: 
alleged by appellant, a commercial market was. available toit for this. 112,000. barrels of 
cement at a. price. of $3. 45 per barrel, then. appellant simply: delivered : this .cement to the | 
Government at a price. of approximately $1.15 per barrel:less than, appellant states could’. 
. have been received for. the same: cement sold on the Arizona market. i ‘AGoxerament _ 
Motion for Reconsideration, p..3.):., 0° ic 
Win: Paragraph 98 of the Findings of . Fact of May. 18, ‘1966, he: eontaing. officer 
states: “On the basis of the foregoing, I. conclude as follows: _* + * f, ‘Even if a proper 


= basis for a claim for “extras” existed, on the basis of the: facts. alleged, the claim would - 


be limited to a claim for the difference in returns on cement delivered to the Government: 
in 1962, and the amount American Cement could establish that it would have realized by 


“% gelling this cement commercially. No basis would. exist - for loss of commercial gales in: 


19683 and 1964 when excess plant capacity existed, since any such. losses would be apecte . 

lative, remote, and consequential.” : | 5 a 

38 Government's Motion for Reconsideration, p. 5.. 

: 19 In its letter of December | 3, 1965 (Findings, Exhibit 4, b. a, Snaneriean penta states =. 
“# st & Since the increase in market.penetration over 1960 was substantial even though 

‘cement supply was limited, there is no way to estimate the loss in additional penetration 

which might have been achieved had the dam required only the contract amount. No loss: 

in commend, business is vherctore claimed for 1961.” | ob oe ve 
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would. appear to. present no problem of. proof, at. least i in so far as 
liability ; 1s concerned, since Gy: the Government. not only concedes that 


.-gome 173 307 barrels of cement in excess of the estimated requirements _ 
of the contract were’ delivered j In 1961, 20 but (ii) in connection with 


1962 deliveries, speaks of an increase in the contract price applying | 

to the entire amount of the | excess, deliveries of 244,000 barrels, even ~ 
though the’ appellant acknowledges that its loss of commercial busi- - 
ness for that year only. totaled 112,000 barrels. ‘The amount ‘claimed | 
by the appellant for losses of commercial business during 1963 and 
1964. was related to orders by the Government for cement in excess 
of the estimated requirements for 1961 and 1962, , however, only | because 
during 1963 and 1964 the plant: capacity available was in excess of. 


commercial and Government requirements for those years.2!| Accord- 


ing toa summary furnished by. the appellant,” the contractor furnished _ 


403,7 73 barrels of cement, 3 in ‘excess of estimated requirements ‘for 1963: 


and 20, 084 ‘barrels of cement during 1964 (a year for which the 


contract contained no ‘estimate of quantities to be furnished). Tf all: 


cement delivered in excess of estimated. requirements for a ‘particular 
year is to be the yardstick. for determining extras, then it is clear that 


the entire quantity of excess barrels of cement delivered to the Govern: oe 


ment during 1963 and. 1964 amounting to 423,862 barrels ** would have. 
to be in cluded® in any consideration ‘of: the quantity of barrels of 
cement on which the contractor could saad be entitled to an 
: sparaies ady ustment under: the extras clause. Pe a : | 





oem ‘Ageording té the: ‘Minding: of Fact of March 19; 1965 ‘(IBCA-496-5-65), the: actual , 
deliveries ‘were 1,133:807: or.173;307 barrels. oF een: in-excess of the. estimated reaulze: 
ments of 960,000 barrels for the. year 1961. 
- “Cement was available for the commercial ‘market: ettiout reatitetion: in £963, ‘although 
actual dam requirements exceeded contract. requirements by 403,000 barrels. * * * The - 


excess dam requirements of 1961 and. 1962. have produced a total loss.in commercial | ship- = -- 


 . ments: sconservatively. estimated. at. -886,000 barrels for the years ‘of 1962, 1963 and 1964. 
The consistent Tecord of increasing . penetration’ ‘demonstrated under conditions of free 
‘supply after 1962. are evidence. that the. excess. dam requirements delayed the division from 
exercising its capability of penetrating the commercial market for approximately one year - 
and. produced an effect which continued yous aeees ee & (Findings, lea 4, Dp, oy. 
See also note 17; supra. ae ae ao et Bert i «ab St 

88. Findings, Exhibit 4, p.. BB: bees ae 

» 23'The quantity. used is fron ‘the ean traetor’s. summary (note: 22, apres: “eam: the 
record, however; it is not possible. to state -the approximate number of barrels of cement 
delivered in 1963.; therefore; it.is also not. possible to state the extent to which the esti- — 
mated - quantity for that year. of 30,000 barrels was. exceeded. In the claim letter of — 


December 29, 1964 (Findings, Exhibit 1, Dp. 4), and in the Petition in the Court of Claims. -- 


(Findings, ‘Exhibit 2, Dp. 9), the’ excess’ ‘quantities are shown aS 866,171 barrels. In the 
Findings of ‘Fact of March 19, 1965, at page 2 (IBCA-496—5-65), the actual. deliveries 
‘are shown to be 433,422 barrels or 408, 422 barrels in excess of: the estimated: require- : 
ments of 30,000 barrels. The’ ‘Summary furnished by the contractor (Findings, Exhibit “4, 
p. 38), shows 1963 deliveries to total 443, 778 barrels with the. estimated ‘requirements for 
that year to have been exceeded. by 403, 778. barrels. This last group of figures reflects a 
mathematical error of 10, 000 barrels ‘put we.are not in'a position to say with certainty 
- -whether the error is in one OF. the other of the figures. shown. We shall assume, however, 
for the purpose of this opinion only, that the 1963 deliveries of cement were approximately 
403,000 barrels in excess of the estimated requirements of. 30,000 barrels. - 
Ot These remarks and kindred. remarks throughout: the. opinion are to be read as ria they 
were ‘expressly conditioned wide appropriate references to the pequircicats contract question, 
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Giving effect to the enn propesed by the Goqern mek as a er 
for | ‘converting: a claim for loss. of commercial business into a: claim | 


| : to apprinimitely 841 000 parrels (the total of deliveries 3 in. excess. of 

; the estimated, requirements of the contract for the years 1961 through. - 

- 1964.7 25 .., When, this has been done the deliveries i in 1961, 1963 and 1964, te 
Sepa tins same. e relatianship. to. the. Extras Slate: as do the 1962 de- 
| ‘liveries... Eliminated from. consideration is the. contracting ‘officer's: 
finding that, the amount, claimed for loss of commercial business in. 1963 


and 1964, must be denied as “speculative, remote and consequential.” 726 


- The: restatement of the claim along the lines proposed by. the Govern- | 
‘ment also has the. effect of ‘eliminating Claim No.. 3 asa. Sep: arate claim, 


= since, if. all deliveries i in. excess. of. estimated requirements 1 for a. particu- -— 


| lar year-are to be considered extras within the meaning of the Extras: - 
_ clause, there. is no reason for treating deliveries. only. In excess of oe 


= . 3,000, 000 barrels as cognizable thereunder.”” ne 


_ For purposes of comparison it would be of. interest to dsteening the: : 
= extent to. which. the claims involved. are affected. ‘dollar-wise by. the . 


major. changes. outlined above, ‘This is not possible, however, as no 


- one contends that. the contracting. officer issued an order in writing | 7 


under the Extras clause at any time and, in the absence of such : an no 


i. e., we , recognize that the ‘Government's principal’ aerenae4 to this and ail the ‘other ‘animes : 

- of the contractor is that. the contract in quesion is, in’. fact, a. “requirements contract” 
~ and that, consequently, : the contractor is not: entitled. to- an: equitable” adjustment of om 

SOEt under the Extras Clause, the Changes Clause or any ‘other clause. of a contests; 


- 25 ‘The details of the comparison Srom 1961. to 1964, inclusive, appear below: seca 


Loss of com-: . 
mercial busi- 

Ness—approxi- 
mate No. of — 


= are oF ee ‘Bstimated © ea iz Excess . 
oe MOET ee B  ceew “reg irerente deli Fae ~ deliveries © 
BO diy eas - «= | per eontract .|- approximate” - approximate. 

No.. of barrels: 16: of barrelst. ae 2 | 








barrels | 
NOGLaet ese a eS  SeO DOO fe, 19184; O00 |. 194, O00 |e | 
Sen ae EE .-} 900,000] 1,144,000... 244,000]. 12, 000 
Re eer ee cee ee es ee ree — 30,000} = 488,000]. . 408,000.) 125,000. 
NOGE ce eee eed sate acer) vie 290,000: 2090, 000 | es . be 000, 
e otal es eee. a aa a 2, 000, _ 


= Approximations of. figures shown in summary Finan, Exhibit, re P. 38) exept for 1963 3 deliveries 
“(Note 23, Supra). Se ee pr Se, oe Se ee ee ee ee 
o, «Note 17, supra... ' ea a ne 
a In the, Petition in. the ‘Court of Claims (Findings, 3 Exhibit Pe pp. u, By the sipctaie: stated: ey, 
Invitation No. D S-5023 and. Contract, No. 14-08-D-2838 provided only for shipments by plaintiff of8 ,000, 000 


3 bartels... “The 3 ,000, 000th barrel. under the Contract was shipped by plaintiff i in May’ ‘1963, Since that. time ants 


and. through October. 1964 the” Government ordered and plaintift shipped. an additional 87,691 barrels, 7 
. which: the Government paid. for at the Contract’ price. of $2. 26 per ‘barrel ‘as escalated. However, the Con- ; 
tract did not, provide, for. said, excess. barrels over. 3, 000, 000 to be paid at the Contract Price. During the 
differance of. $1. 19, ‘Therefore, at’ the commercial rate. plaintift is arititled 10, ‘payment of an additional 
. $104, 352, for the. additional 87, 691. barrels purchased hy the Government either Dursaant: to Paragraph 
Ae, ‘Extras’ of aforesaid Contiact or outside the : sa of the aforesaid Contract. ae ek 


ae 286,000 
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érder; ‘the actual necessary cost” of the work: and. meeeal Ha voived io 


plus an allowance of not-to exceed 15: percent is the prescribed | stand-— 


ard for an equitable adjustment... Neither the extra compensation — - 
7 sought for Claim No.3 of $1.19 per barrel #8 nor the damages claimed | 


. for Claim No. 5 of $2.45 Be barrel *? even. purport ye relate to* ‘actual | 
“lhecessary. cost.” | 


Another effect of westating: the. an. on. ine. Dace - ihe ee — 
proposed. by the Government. would be to confront the appellant. with: a 


_ problems. of: notice.*° which may. or may ‘not.-be present if the: claim 


‘continues to be. regarded. asa claim, for breach of contract.*1 In. his - : f bd 


findings the contracting officer. found that no. notice of any . claim was 


given to. the. Government prior to. the completion + of. deliveries’ under. 4 
the..contract.®*. After quoting. from: the Protests clause, he. found oo 


e further that the absence of timely notice had been. seriously prejudicial 3 


to the Government * and he specifically refused to waive the contrac- - : 


-tor’s. failure to comply. with the procedural requirements of.the con- 


= tracts* While the Board can waive the failure of a. contractor. to com- a, 


ply. with the notice provisions of. a ‘contract, 5 it. will do.so: only af-it ‘ 
is ma position. to find-that such failure was not prejadiial to. the © 
Se interests of the Government.’ ees : =F aS 


Decision’ 


ne our eotice decisen we. dismissed Claim No. 5 on the ground: ‘that. 
7 te contract contained no provision under which the relief sought by a 
38 See note. 16, supra, where, according to the- Government’s euleuintionad the contreiet 


ae price is approximately $2.30.per barrel ae crepes ma difference of $1.15 Berier than: $1, 19 
per barrel as shown in note 27, supra. 


_ 2 * & Duyring the period in question the couinieretal price £ an: Clarkdale plant: cae od 


$3. 45 per barrel and the marginal cost required to manufacture: and. market was $1 per 


' barrel, or a loss. to plaintiff of $2.45 per barrel. Therefore, plaintiff has been damaged in. ae : rs, ale 3 
the edetienal: amount. of: $945, a00: hie (Petition. in oae Court of Claims, Findings, Exhibit acu 


2p. 11). | 

30 ‘The appellant is: ateeiaee confronted with. an: apparent lack of. notice in so. far as 
Claim. No. 3 is concerned. ; 
~ 81 See. M ontgomery-Macri Company & Western Line Construction Cenvand, 7 NC. TBCA-59 . 


and IBCA-72 (Jute 28, 1963), 70. LD. 242, 256, 1963 BCA par. 3819, in which the Board | 
stated: ‘In- the last. analysis, the claim here at issue is a claim for breach of contract of + 


type as to which there is no applicable notice requirement in or under the contract.” 


aneck * * The first notice of any claims under the contract was given about 5. years ite 
‘after the occurrence of facts now relied upon by American, and was‘contained in American... - a 
a Cement’s letter of: December. 29,. 1964,‘ received by the Government on December: 30, 1964.’ aires hs les 

(Findings, par. 50.) oe ge 

33 kk & American Cements failute to comply with these nee ree of the Nontrack haa ge 
been seriously’ prejudicial to the Government. With particular reference to the claim based. aS oe 


upon acceleration, | there was no opportunity for the Government to participate in any . 


‘decisions the contractor may have made with regard. to incurring: increased costs, and. ts 


_ indeed, the Government cannot now; 7 years later, ascertain as a fact whether there was . 


acceleration of construction of the cement plant beyond what the contractor would have - - 


- done in the normal course of construction in 1 any event * oe) (Findings, pars 52. ie 
8¢ Findings, ‘par. 53. - me Letts, 
| 8 Korshoj- Construction Company, TBCA-824 (April 29, 1964), 71. LD. 162, , 1964: BCA 


par, 4206. 


od par. 5839, 


® Korshoj Cinstruction Company, TBC A321. (January 84; 1968), 73 LD: 83, eet LBCA 


pat : 


ie ‘ es. Lis é i 
ee oe 4 a 
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a ie appellant was CO enizable, - ‘The boards have traditionally declined 

to take jurisdiction ‘of a contractor’ S claim where they were without 
5 authority to effect a final remedy.?? This Board has not hesitated to - 
. apply this principle and dismiss a claim in advance of hearing even 

~ where a hearing’ was eranted with Tespect to the remainder of the con- 
tractor’s claims:** Recent. ‘pronouncements by the Supreme: Court in 
United States y. Utah Construction & Mi ining Company,? .and. the 
Court of Claims i in Morrison-Knudsen Co. v. United States, confirm 
sour: position’ that -we: should: not consider breach.cases on their merits. 
This ‘is. underscored. by two decisions issued by another: Board in the 


game case, one of which preceded and the other which followed the 


| Supreme Court’s decision in the Wtah case, supra” 
- * Claim No. 5 as presented 4 is unquestionably a claim for lost profi 
| Over such claims we’ have no o jurisdiction.© Neither in the earlier ze 





. See Urban: Construction, Corp., ASBCA No. 10059, 65-1 BCA. par. 4866, in which. the 
. Board. quoted extensively | from its earlier decision in Houston-Fearless Corp. . ASBCA No. 
~ 9160: (Mar. 23, 1964),: 1964 BCA par. 4159 (“* * * The Simmél-Industrie case, supra, ‘was 
not..a, case.of the contracting -officer’s. withholding funds. but an. action. for recovery of 
damages by the ‘Contractor for breach of contract, absent a contract clause allowing ad- 
justment therefor... We have traditionally declined to consider. such | a case in the absence 
ofour authority. to effect a. final.remedy. * * *’) . 
| ‘8 In Ralph Child Construction Go., IBCA—481-2--65 (September 28, 1965), 65-2 BCA par. 
5115, the Board dismissed the contractor’s claim ‘based: upon’ Government delay. in. per-_ 
formance of its inspection function where the contract contained no “pay for delay” type 
clause | and there was no dispute with respect: to the essential facts, even though’ the 
_Government’s. motion to dismiss the remainder of contractor’ S claims in. advance of a 
- hearing was: denied. | S 
«a8 B84 U8. 394. In the course of its opinion the Court stated a page 412: “Thus the 
settled’. -construction: of the: disputes clause excludes breach of contract claims. from’ its 
’ coverage, whether for purposes of granting relief or for purposes of making binding findings ~ 
of: fact -that would: be’ reviewable under Wunderlich Act standards rather than de novo. 
* #8 This: tholding by: the Supreme ‘Court was‘ ‘relied upon .by the Board: in ‘Christy 
Corporation, IBCA-461~10-64 and IBCA-569—5-66 . (June 20, 1966), 66<1: BGA par. 5630, 
where in- advance of ae us Government's Monon: ‘to. Dismiss was ee cee page 
20, of. principal opinion. yn 

£40-170-Ct. Ch: 712,.'757,: 345 B 2a 833 (19 65). ‘The Cent rachien! ‘the poutine $ peat 
fox: ‘a: trial de: novo on the breach. of contract issue, finding. that the plaintif had -acknowl- 
edged that complete relief was available under the terms of the contract for the claim . 
- presented and it had. been so treated by this Board. ‘More: pertinent to our: present inquiry, 
- however, is the following statement from. the opinion: “*.* * In ‘some instances, the 
boards recognize that they have:no. jurisdiction and take :-n0. action beyond: noting.that fact. 
In: this ..case, the. IBCA- stated that: it had no jurisdiction of: plaintiff's claim for delay 
damages due to .the winter shutdown... Therefore, the board’s action: in making findings 
of fact.on that claim;‘was: gratuitous and. such- findings do not preclude: or’ limita trial 
-de-nove on the merits of :the elpim. . The auc eee a the court. are Unanemously, of: this view. 17 
(170 Ct. Cl. at p: 764.) 
~ 4lIn Doyle: & Russell, Hie, NASA BCA No. 61, 65-2 BCA par. 4912, the Board sptuanicd 
jurisdiction of what appeared to be a breach of contract case on the grounds: that its: 
jurisdiction. at:least. extended to. the hearing of such cases: -Thereafter,: following the Utah © 
‘decision which it:cited, the Board in Doyle é Russell, Inc., NASA BCA No. 51 (October 27, 


<= 1966), 66-2 BCA par. 5961. stated :.“* * * The Supreme Court has. recently held that the 


‘Disputes’ clause. does: not extend to breach of contract claims. not redressable under other 
clauses, of- the - eontract. * * * In summary, the Contracting Officer’s final decision . of 
June 24;.1963,; denied. Appellant's claim for relief, not. as being unmeritorious, but as. being 
outside the. Contracting: Officer’s authority: to, grant: ‘under the terms of the contract.’. We 
‘also find no basis ‘under the terns of the contract’ for the relief sought. by Appellant... We 
must,:therefore, hold: that: ‘the: claim ‘does: not ‘arise: under: the. ponuact nee we are without, 
authority to award relief.” 
a: William. L. Warfleld Construction Co., IBCA-196, IBCA-202 and IBCA-206 . (May. 3 
1962), 1962. BCA par. 3374; see also Harsed FR. Sutton, d/b/a Best Janitorial Serviee, - 
. ASBCA Nos, TOT," 1827 and 7905, 1963 BCA par. 3782. 
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proceedings n nor in connection with the present motion hae ihe Gov- | 
ernment shown that the claim, as stated, is cognizable under the 
Extras clause, the Changes clause or any other clause contained i in the 
contract; nor has the. Government shown that there are any facts in. 


| dispute whieh’ could confer jurisdiction,** nor that the. legal. theory 


relied upon by the applicant i is inconsistent with the information fur- . 
‘nished by the latter-in. support of its claim. Instead, the Govern- 


ment’s case has been predicted upon arouments designed to show that = 


the appellant could have framed its claims differently. than it.didjand _ 


that if it had, the claim would have been a under the extras % x 


| clause of the. Changes clause.® ce 
The difficulties attendant upon an undertaking to: restate a, contrac- 
tor’s claim so.as to bring it within the purview. of a particular: con- 


tract clause are well illustrated by examination of the three different: . a 
_. theories of how this might be done, as discussed above. In the con- 


tracting officer’ s view the appellant could in. certain circumstances 7 
have made a claim under the Extras clause. for excess: deliveries. in 
1962, but. any claim for anticipated future losses. of commercial. busi- 
ness in 1963 and 1964 in connection therewith would have been-denied. 
as speculative, remote and. consequential. #6 On the other hand, Gov- | 
‘ernment counsel thinks that not. only could a claim. have been. made 7 


under the Extras clause for. the excess deliveries j in 1962 but that, in: ? : 
establishing a ‘Teasonable. price therefor, the loss of commercial busi- = 


. 8 See note 12, supra. The Goyeruietts statement that, prior “to summary aiemiseat of" 
the claim as a breach, evidence should: be introduced indicating that the contractor. was.” 


incapable of sélling cement to the general public (Government’s Motion for Reconsideration, og bs, 


p. 8), brings to mind the old adage about putting the cart before the horse.: If, as has been: 
found, ‘we are without authority to: grant, relief for a.claim for lost. profits in. any case, | 
the holding of a hearing in order to establish whether a easel? in fact, nee the pronte: 
that it claims. would appear to serve no uséful purpose. ~ oa a ee 
a 4“ This distinguishes. this case from Claim No. 4... oe as 
48 Apparently as an afterthought, the Government has ni8o asserted ‘that: he facts: 
asserted “by the appellant may make the claim cognizable under the: Changes clause.as a. 
elaim for acceleration of the rate of. deliveries under the contract during | 1961 and: 1962: 
(Government’s. Motion for Reconsideration, p. 6). Aside from the fact that the appellant. 
has- made no such’ claim, there are no facts of record to support a-finding of constructive: 
change. If, as appears. to be. uncontroverted, the contracting officer knew nothing.of.the: _ 
‘contractor’s view. of the matter until he received the appellant’s letter of December. 2.9). 
1964 (Findings, . Exhibit No.:1),. he can hardly be charged with: having done. anything” or 


having refrained from doing. anything which could be construed as a constructive, change.. - 


See Montgomery-Macri et al. note 31, supra, in which the Board stated: “These. circum-- 
stances present none of the indicia of a change-either actual or constructive. On the’ ‘coms 
trary, they are typical of a claim for breach of contract,.* * *? (70 L.D. at’ p. 256.) . See 
‘also Clifford Ww. Gar teka, IBCA~399 (December 24, 1964), 71 LD. 487, 490, 65-1. BCA par.. 

4602" Ce. al there’ is no showing of circumstances . Which would. amount to either an: 
express change or a constructive change in the ‘drawings or specifications of the. instant 
. contract and which would justify an equitable adjustment of the contract price. ee ee 

4 See note 17, ‘supra. “The concession made by the contracting officer was on a ‘purely 
hypothetical. case. as to which the contracting Officer stated: “* *°* But this hypothetical . 
case bears not even the remotest similarity to the situation here presented ‘and, in. ‘fact,. 


presents’ a ‘complete contrast to a situation where the Government orders cement as: ‘it: ae 
considers its right to do, the contractor furnishes the cement, as it apparently then con- 


-siders its obligation to do, and then years later. submits a claim for additional com- 


"pensation. hea LA GPindings, ‘par. 86.) 
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“ness in 1 1963 and 1964 could ‘node is ignored. aT Ine our opinion any : | 


_ claim for loss of commercial business in. 1963 and 1964 i in such circum- 


stances would simply be subject. to: dismissal as representing a claim 


; . for lost profits over which neither the contracting officer nor the Board 
would: have any jurisdiction. — This would have the effect, of course, 


= of further fragmenting the remedies available to the contractor for the Lea | 


oe alleged wrongs of the Government.** 


-As-has previously been shown the contractor’ S ao can bs iat 


ae ie as to avoid the contradictions noted but the net effect, of such action 


__is.only to substitute different problems of a still more basic nature: 


ae Treating all deliveries in excess of the estimated requirements specified 
in the contract for the years involved as extras cognizable under the _ 


| “Extras clause, as has: been done 3 in the calculations set forth above, has 
- the effect of changirig the claim so fundamentally as to make it entirely 3 
different from the claim that has been presented for our consideration 
and decision. Among the principal changes are:, (i). the. number of 
barrels of cement to which the claim pertains is more than doubled 
(841,000 v. 886,000) ; (ii) the line of demarcation staked out by the 
appellant between ‘Claim’ No. 5 (Loss of Commercial Business) and 
Claim No. 3 (Barrels of Cement in excess of 3,000 000) is obliterated. 
with the result that there would be no rational basis for treating the 
_ two claims separately ; (111) the measure of compensation requested by 
| appellant for Claim No. 5 on a per barrel basis would be reduced by 
‘more than one-half ($2.45 v. $1.19) ; and the Government is placed in a. 
_ position to raise procedural defenses to Claim No. 5 ($945, 700) which | 
. formerly were unlaysstionably available only with reepect: to Claim 
: NG: 3: ($104,852). . a ake 
| The recasting of. a ‘contractor’ s he: In terins Beenie different: 
from those in which it was presented would appear to. be, at best, a 
~ somewhat: questionable enterprise. Where relief is granted following 
a hearing, on the basis of evidence supporting a theory not advanced 
_ by the parties, the contractor would appear to have no just cause for 
complaint, ° assuming that the contractor was afforded a full oppor- — 
tunity to prove the case it had alleged, but failed to doso. The radical. 
reshaping of a contractor’s claim in advance of hearing for the purpose 
of establishing jurisdiction i is regarded a as eleatly obj ectionable, how- 7 
“a Note 18, éupra.. ye Sage Bee ek SS ara eae oe fe af 
The contracting . officer's: ‘finding ‘that Claim No. 1 (Cost of Tale Gapastty): in “ah: we 
amount. of $1,508, 824.88, and Claim No. 2 (Loss From Delay In Payments) in the amount of 


$288, 296 were without his jurisdiction - (and the contractor’s failure to appeal therefrom). . 
has resulted in almost 50: percent of the total dollar value of the five: claims involved 


| -. _ ($8; 677,488. 88) being. beyond the reach of. our jurisdiction in any event.. 
49 Paul C. Helmick Company, IBCA-39° (October 31, 1956), 63 ID. 363, 865, 56-2 BCA Ri 


Ge: par. 1096, may be such a ease. The holding © is obscured, ‘however, by -the fact that the | 


..\ -Board never clearly acknowledged that it. was. granting Telief on the basis of a theory 
Le . that had not been advanced and by the further fact that, in making an award predicated 
upon Government delays, it ‘was acting under the special statutory authority ‘of the. Bonne- , 

“ville. Project Act of August 20, 1987 (50. Stat. 731), as amended . (16 U.S.C. 1952 ed., sec... 


(832). See Paul C. Helmick Co.,, eet a at, 1956), 63 I.D. 209, 289-242, 56-2 BCA - 
par. 1027. : | 3 : 
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also because such a course of action would appear tobe largely. self- — 
defeating. | It the decisions of an. appeals board are to be. recognized . | 


-_ ag in some measure entitled tothe finality accorded by. the application | 


of the principles. of collateral estoppel and’ Tes. judicata,’ 5° it, would a 


= “appear to be a concomitant: that the. ‘parties: appearing - before. it have: 


the right to (i) present the claim’ or the deferise on the bases of the. 


: _ legal theories that they. have adopted. as being applicable, and (ii) to me 
have the issues decided within the context of the allegations that: they. - 


have made in the light of the available evidence. Hence, we conclude 


that no party should be compelled against its will to try its cause under 


‘ _ the legal theories and allegations: advanced on its behalf ‘by the oppos- — - 


ing ‘party. To take a contrary. Pposition,, ‘except in-cases where the © 
party concerned is demonstrably in error,” or where the facts of record 
are clearly contrary to or inconsistent with the claim stated,°* would 
seem ‘to be a'clear. denial of. ‘an. adequate sie pod te gee a eat | 

or. defense.** -. aoe 

_For.the reasons: heeeiibetare Par we Gnd! that Clim No: Bi ‘as pre- 

sented: isnot cognizable under the Extras clause, the: Changes: clause, 
or any other provision of the contract to. which our attention has.been 
directed. We further find that in the circumstances of this case it 
would be improper to take jurisdiction. of the claim on the ground that | 
long before presentment it conceivably could ‘have’ been ‘stated as a 
claim arising under the contract and hence: subj ect to our jurisdiction. 
It appears that there are no material facts 3 in. dispute that would war- 
rant our taking jurisdiction, and since'there is no showing: that a hear-— 
ing would otherwise serve any useful purpose, the Government’s 
motion for reconsideration of our: interlocutory. decision. of. September 
21, 1966, in so far as it relates to Claim No. 5; ‘is: hereby’ denied. 


50 See United States v. Utah Cénstruation: é Mining ‘Co., 884.0. Ss. 394, 421-422. in “whieh 
the court stated.: ‘Although the decision here rests upon the. agreement of the parties | ag 


modified :by the: Wunderlich Act, we. note. that the result: we reach’is harmonious. ‘with - 


general principles -of. collateral. estoppel. Occasionally courts have used language: to. the 
effect that res judicata principles do- not apply to administrative proceedings; but such = 


language ‘is certainly. too.-broad. .. When. an administrative agency is acting in-a judicial 


“capacity. and resolves disputed. issues of. fact properly. before it which. the parties have had - . 

‘an adequate opportunity to litigate, the courts have not hesitated to apply res judicata t to 
. enforce repose. * #87)” | 
51 See Robert Be Guyler, ASBCA No. 4829, 58-2 BCA par. -1999- (1958), (ee * & We think 


a motion to dismiss for want of jurisdiction to grant the relief requested must start with 


- + the relief requested: and not with. relief. which: an appellant might: have, but. did ‘not 2 af _ 


request. op ee ~ 
- ba-The appellant's: ‘referente’| to Paragraph AS of the eonteaet, Suspension 6 ‘of. Deliveries: 


‘in connection. with various’ Claims is an example of such an error. See page. 18 of the. Ae 


principal opinion and particularly footnote 35.. 
‘53 Claim No. 4 has been scheduled. for hearing because ‘the inforniation furnished ‘by ‘ithe 


contractor in support of its claim appears | to be irreconcilable with the theory:advanced for 


the claim, Depending upon the manner in. which the > Inconsistency, ! is pepo ees. we ate 
or may- not have: jurisdiction ¢ over ‘the claim: . ; 
54 Note 50, SURE: : 
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| Seammiary. 
3 "Mp pellant motion for reconsideration of our : intaslaoutory decision. 
| of September 21, 1966, in so. far as it relates to Claim No. 4,and the 
-Government’s motion. for reconsideration of such decision, i in 80 > far as 
. it relates to Claim No. 5, are both denied. 4.28 
. Itis requested . that the parties promptly. advise. the Board of a 
_ imutually acceptable date in Hebruary .. of. 1967, for hearing the 
| consolidated oes - 
a a ae | Tuomas M. Dunsxox, Deputy, Chairman. 
= Iconcur: a ane a oe Tee CONCUR: fs 
Dean F. Raremay, C hairmin. | Wausaae B. - MoGaaw, M ember. 
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: Contiacts: Construction and Operation: ‘Changes. ond ie Cottablee : 
Construction and Operation: Estimated Quantities—Contracts: Forma- 
tion and Validity:: Implied and. Constructive | ‘Contracts—Contracts: 
“Disputes and: Remedies: Equitable Adjustments ~~ - ae ee 

“Under a contraet’ providing for estimated ‘quantities and ‘anit prices, and. 

“stating that increases or decreases in such quantities: are to be paid for only 
“at: such unit prices, the contractor is entitled to an equitable adjustment for 
additional quantities:performed. pursuant to a change order necessitating the 
_ . duplication of supplementary work. that had been’ completed, previously and 
was not contemplated by. the unit prices. : 


Contracts: Disputes and - ‘Remedies: J urisdiction—Rules. of. Practice: : 
_, Appeals: Dismissal... | . a 


edhe claim first presented at the ees of: an appeal will ban dismissed as s being 
outside of, the’ Jurisdiction of. the Board.. . a — 


‘ BOARD: OF. CONTRACT. APPEALS. 


The eneeee Corneration has filed a timely appeal from. the con- 


. tracting Officer’ 's denial of a claim for additional compensation arising 
_ from the issuance of a change order: that’ increased the: quantities of 


excavation and of clearing and: grubbing. The claim, 3 in the amount 
of $15, 930.52, represents alleged costs. in excess of the unit, pices 
allowed by. the changeorder. © 

_. Failure to complete the contract els the time meuuned (aGaame 
= an-extension of 45 days.allowed by Change Order No. 1) resulted in the . 


ie assessment ' of liquidated damages i in the amount: of $1, 150. “However, 


appellant did not dispute the assessment until the hearing of the appeal. 
At that time the Hearing Officer received evidence concerning appel- 


- lant’s belated claim for further extension of time and recovery of 


the liquidated damages, subject to later determination by: the Board _ 
with paver to ee of the claim. . | : 
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Te is now pale that the contracting officer had no. doneranuy to - 
consider the claim for further extension -of time, and the evidence 
confirms that no such claim was ever presented prior to the day of the 


= hearing. The jurisdiction of the Board is appellate only, hence, the . | 


¢elaim for extension. of time and for ae of liquidated damages is is 
dismissed == -. 
~The contract,’ dated June 20, 1961, was in the total amount of - 


2 ge11, 600 based: on: approximate quantities and unit prices for various 


items of work, and included Standard Form 23A, March 1953 edition, 
as well as other provisions. “It called for construction of Main Park 


Road grading and utilities at Greenbelt Park, adj acent to the ce 


more-Washington Parkway. _ oe 
‘The contract: provided that quantities 1 in the bidding: sdisdule were 
approxiniations only, being subject to increase or decrease, and that ; 
payment would be made for the actual amount of work done, based on — 
specified unit bid prices ‘for various items of work, as set forth in — 


‘pertinent. provisions ‘of the General Conditions, which read as follows: Suen. 


2-17, Estimate of Quantities of Unit Price Items : 


The bidder's’ attention is called to the fact that the estimate of arene J os 
given in.the contract, specifications, drawings, or Standard Government Form ._ 
of Bid is approximate. only, i is not guaranteed and should not be. used without | fe 2° 


verification by the bidder 


It.is hereby agreed that the quantities aaa or listed are ‘approximate dale: i 


and are mentioned solely for the purpose of comparing bids, wees are subject to. 
- either increase or decrease’ as directed by ‘the Contracting Officer. 

2-18. Increased and Decreased Quantities of Unit Price Items:. 
In case of any increase or decrease in quantities of work or materials, directed 


by the Contracting Officer, the quantities actually done or. furnished shall be paid — - 


for at the unit price bid. and no claim for loss of anticipated profits shall. be 
allowed in such increased or decreased quantities of work. Male Ss 
4:3, Work to be Done: ie. : | | 
Coe See eee S "om mo * me re ee 
| The Gontecing Officer reserves the right to delete any items at the time of 
making the award. The Contracting Officer also reserves the right to. accept 
any: items’ not originally. accepted or to increase or decrease the quantities on | 
any items prior. to completion. of the work. 


We: are concerned only with the following items j in the bid schedule: Oo 





fea Ce es Approx.» Unit’ Amount 


_ uantity -BFICe: oi Big | 


—- 





ep yn 


‘Unclassified excavation_. -cubic yards__| 32.7000 i ih Stee _ 
oe and te fetes Me we Acres__ 18 | 500 | oe a 





| 7 Of. H.R. MeKee Construction Company, IBCA-502-6-65 (December. 98, 1965), 65-2 
BCA par. 5296 ; A. 8. Wikstrom, Ine., IBCA-466-11-64 (Mareh 28, 1965), 65-1 BCA par 
AT25.° — 
2 Appellant had | checked the drawings prior to bidding and found that the: pn ee 
. caleulations with respect to ageutliies of material for fill were correct (Tr. 8). 
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ae hearing t upon the appeal took place before the Board i in Washing- ce 


ce | oa: D.C., on April 27, 1966. 


_ Appellant’s excavation. emia Mr. a ohti : Cantrell, ‘and Mr. i 7 


ae! Wages. Stevens, appellant’s superintendent, testified that it was in- me 


~ tended to use earth cuts from small hills to fill nearby low. places: on 
the terrain where the new road, three miles i in length, was to be built. 


One month after road. construction began i in July 1961, it was dis. 


: covered. that soil taken from cuts was insufficient to fill, up ‘the lower 2 


oe levels.* 3 This condition resulted in the virtual stoppage of the filling 7 


. : operation during the. latter part of August or in. September 19614 
a when. most of. the outs then permitted, by the drawings had been és oe 
completed. | 


For the ‘purpose of ae ie scans of filling eral: the 


| : -. original drawings were revised between October. 31 and. November 8, 
senate 1961, so that: deeper cuts could be taken from. higher: elevation. sections 
eee the terrain. These-revisions produced. an additional. 6,200 cubic. 


yards, of unclassified excavation, and one ‘more acre of. clearing and 


: ~~ grubbing, as reflected later in Change Order No. 1, dated Novem- 
> ber 27, 1961. The Change Order provided for. payment: for these 
“items .at the specified: contract -unit price of $1. per cubic yard for~ 
Pati excavation, and $500 for the one acre of clearing and grubbing, a total 


a price increase of $6,700.° ~The time for pero. was extended for —_ 
7 “8 period of 45 days. a : | 


- Upon. receipt of ae ae ree appellant. ee fesaied rae 


- the excavating and filling phase of road construction, in “accordance _ 
- with oral instructions. »6 Tn its letter of November 29, 1961, appellant - 


| refused to accept the change order dated. November’ of, 1961, or to_ ae 


? accept payment at the originally | specified contract. unit. prices for 
~ Increased quantities of excavation, clearing and. grubbing. Appel- 
~ lant noted an exception to the disallowance of its claim ¢ on the final 


: | payment voucher submitted by the Government.?. = st 
_ The hauling of excavated material from revised ios out sections a 
for placement in lower areas-to be filled, entailed the use of special. 
-- rubber-tired equipment. designed for. hauling longer distarices than 
ae originally agua prior to. grade revision. Th some instances material 


ae 3 Tr, BDp.. 47-20, 37. 

4 Br, pp. 20, 26, 74. . —_ 
i =, ‘The. change order also” authorized additional iron’ “pipe” at: the contract ante price, so 
that. the: contract price was increased in. the total amount of. ak 985. “The pipe. vem! how-| 


_ ever, is not in dispute. 


_.6 Letter of November 10,. 1961, appellant to Government. ac ; : 


Me 7 a ae Exhibit No. 11, 
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was transported 2 miles along the 3- mile road. ‘The - wear ae ae Pee ait 

caused by the additional. hauling necessitated duplication of gracing. 

and rolling of most of the nearly completed road. : gt 
| At the time of grade revision 31,000 cubic yards of the contract ati sare ce 
mated quantity of 32,000: cubic yards of unclassified excavation had 

| been delivered and 75 percent of the contract work hadbeen completed® = = 
a Appellant asserts that.as the result of the i issuance of Change Order. 
“27 No. 1, it was confronted with performance of a new contract different . 
in nature from that originally contemplated by the parties. It argues 
that unit prices are not applicable under the circumstances hhere,-where-. oo 
the contract, estimated quantities of unclassified excavation were in; 


creased by a belated change order issued when the entire available — 


- quantity of excavated, material had already been placed i in fill areas-and ~ . 


grading had been. completed. Appellant was thus compelled. to redo 


~ much of the work of grading, ditching, moving top soil stockpiles and. | 
selective. clearing of trees where slopes of cuts were moved back. 


By way of defense to appellant’s claim, the Government relies on. 


clauses of the General Provisions, supra, which authorized increased — 


quantities of unclassified excavation, to be paid for r only: at the: ‘unit ae 
price established in the schedule of bide: 7 
Government. Counsel argues that Gans Order No. ce which all- 


thorized grade revision so that additional earth cuts could be taken for 


fill, did not. change the nature of road building construction contem-- 
plated, but was merely designed to achieve the purpose of the contract. — 
The Special Provisions and the Bid Schedule provided for addi- 
tional payment at a unit price of $2 per cubic. yard for contingent fill, - 
in the event there was an unbalance between material taken from earth 


cuts and required fill.” ~ Appellant, however, followed the oralinstruc- 
- tions and revised. drawings issued by the Government and confirmed 
by Change Order No. 1, providing for the material to be taken coe 
deeper and wider cuts in the already constructed. roadway. 7 ee 
— In Findings of Fact dated November 8, 1961, pertaining io on issu- ee 
ance of Change Order No. 1, the following statements are made with oe 


respect to the reasons for the shortage of fill material: 


bs As work progressed on the project, it became apparent. that ¢ the cut aa Au eS ee 
quantities would: not balance with a shortage: of fill material. On the. site -in- | 


spection during construction Tevealed a Heavy. vegetative overburden and a atke . : 


~ amie pp. 22, 98, 32, 46, 77. ; | | t 
8 Dy, pp. 48,:72; Payment Estimate No. 4, Gece 26, 1961, _ 
10 “G4, Contingent Fill: es 


“The design quantities. indicate that there 4s ganidient® excavation to provide for the fills: a aa oe 
However,. a ‘contingent item.to provide. for the furnishing of a quantity. of additional fill 3 j s em ie 
7 included in the Schedule of ' Bids.’ ii 
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7 Amount of eet growth whieh decreased the effective amount of unclassified ex- 
cavation volume to be utilized as fill. To complete a better balance, the grades 
are being adjusted to provide an additional 6200 C.Y. of unclassified excavation 
to meet the fill. requirements. The ee os will result in an anes 


| ~ profile for the road. ee 
| In. providing additional volume of unclassified excavation, one (1) additional | | 


acre of clearing and grubbing i is. required. 


We do not arrive at the question of whether a changed sendin was . 3 


. encountered within the meeting of the Changed Conditions clause, for co 


_ the reason that we are. already confronted with a change order that. 
was issued for the express buee of overcoming the effects of the 
Z condition whether or not it was a “changed” condition. Because the 
changes were made after the appellant had completed most of the con- 
comitant and supplementary work of. grading the road, ditching, 
: stockpiling ' of top soil adjacent to the road, dressing slopes and making 
other preparations for the base course arid placing of gravel, much of 
_the work was required. to be done. a second time. The disturbance of 
the finished’ road. grade by mass hauling equipment required that it. be 
tolled and gradedagain. = 
if me Government had acted promptly * 1 to. correct its errors con- 
quirements, before completion. of grading, ete. , appellant would not 
have been compelled to perform that work. twita, and in those circum- 
stances the contract unit price might be fairly applied. to the additional 
excavation. But we do not think that the contract provisions regard- 
ing additional quantities to be paid for at the original unit prices 
contemplated that appellant could be required to perform additional 
excavation in areas previously excavated and. completed. from the 
| standpoint of grading, construction of ditches, placing of stockpiles of 
-top’soil and the like, without any additional compensation for doing 
_ such completion work all over again. . Otherwise (to carry the Gov- 
-ernment’s argument to the point of absurdity), , theoretically a con- 
tractor could be compelled to repeat the same operations several times, 
making shallow cuts in successive stages in the same area, and complet- 
ing the grading and similar work beiwects such cuts. 7 
In Cosmo Construction Company, the Board observed that: 


7 While a change that is ordered under the changes clause in Standard | 
Form 23A is limited in scope by the change order itself and hence, in the usual 
situation does not ‘produce compensable changes concerning work not changed, 


“The imbalance appeared in early September 1961, but the Government at that ‘time 
- Tequested that the contractor complete the earthwork and rely on excavation ‘quantities 
‘North from Goodluck Road” which turned out to be so insufficient as to enlarge. the 
: deficiency rather than to alleviate it (Letter of October 31, 1961, appellant to sees 
"14 TBCA—468-12-64. rue 3, 1966), 73 I.D. 229, 284, 66-2 BCA par. 5736. 
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= it may, as we ‘have’ noted, generate other legitimate. compensable changes by Po ee 
7 causing unanticipated conflicts or interference. hee See : 
We have held. on. several occasions that where wok is at to be — 
: done a. second time m circumstances not contemplated by the contract: tye 
unit prices;* or where: work. of a kind not covered by the contract. is 
ordered in connection. with. work items that are. governed by unit 


aa prices, the contractor is entitled to. an. equitable — ustment under. the es 


_. theory of constructive change. — 


| Appellant submitted its claim by latter dated Ja anuary. 16, 1962, in 
the form of'a proposal for negotiating fixed prices totaling $00, 630: BQ 


for the claimed extra. work, based on detailed estimates rather than ac~ | 


-tual costs. This was in partial accordance with: Paragraph 2-9, ‘Extra 
Work, of the General Conditions. of the contract, ‘permitting, at the | 


election of the Contracting. Officer, (1) the negotiation | ofa lump- -sum 


_ price for extra work, agreed upon in advatice, or (2), payment of actual 


costs of such extra work: ‘including insurance, social security, unem- 


= ployment and other. applicable. taxes” plus 1. oN, for. indirect 


ce charges and profit. © or es 
The contracting offer i in “His jetties of ‘April 19, 1969, ‘vathaed! tS nego- By CEs 


ak tiate: or pay the amount claimed except on the basis of the established | a a 


contract unit, prices set. forth i in Change. Order No. a0: 


a After several exchanges. of correspondence ceeds a ‘Brematiire on i : 
notice of appeal, - the contractor imitated: the present appeal 1 in soe ae 
Tee 1964. | 


~The data submitted by appellant i in | support: of its ee i set- 


tlement « on a lump- -sum basis, was not,.as we have noted, based: on. aCe oS 
tual costs. It was based on’ estimates. of cost of ‘performance ofthe = 


nan extra work, the extent of: which: was: fairly well established.” The - oh 


Board is of the. opinion that the claim as presented. was a first offer in-. 


tended to be subject. to negotiation,, and: as:such, presumably exceeded — 
the actual. costs: experienced by the. appellant, plus. overhead and profit. 
The Government. did not. present any evidence, as to. costs, having: ad- 
~hered to its original position that the unit prices established in. the 
~~ contract limited the amounts.to which the: appellant was. entitled to re- 
| celve im payment. for additional | quantities « of. BEE atGny clearing and. 
2 Tree Land ieee) Ine., ‘TBCA-436-4-64. Coetiies 31, 1966), 66-2 BCA ‘par. “5924 


(unit: prices, not applicable: where shrubbery: was removed and.replanted’ because of required: 
repairs of underlying utilities) ; Peter Kiewit Sons’ Company, IBCA—405 (October 21, 


1965), 72 LD. 415, 65-2 BCA par. ba (unit prices not applicable. to re- excavation . and = 

refill of road embankment). ig a 
“14 Flore Construction Co., IBCA-180 (Tune 80, 1961), 61-4 BCA par. 308i (unit prices a, We 

 - did not include extra work). . Bes aa, dy 
8 Kinemaz Corporation, | IBCA-880 (May 21, 1963), disinissing appeal as | Premature A 


: | 245-916 —67——_8 a 
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We conclude ‘at aie amontits s claimed. by the. appellant lave not | = 


= been ‘firmly ‘established by the evidence. aS representing the ‘fair and 


— reasonable value of performing. the extra. work, However, we have — 
ee previously touched on the contract provisions for “Contingent Fil? 
in the event that. excavation quantities were insufficient to provide for — 

- fills. ‘The established bid price for this item was.$2 per cubic yard =| 
and we think that such price was intended to fairly compensate the .- 
oe appellant for borrow excavation in areas outside of the roadway, . to 


_ provide the additional fill that might be required. ‘In the absence of — 
any more reliable evidence we find that the unit price. of $2 per cubic 
_ yard. for contingent. fll: is an appropriate measure of. the equitable 
adj ustment. to which. appellant i is entitled for additional excavation i in 
_ the roadway, and for the supplementary work that, was s required to he : 
done over again as we have described, Supra. oe 
“Additionally, we find’ that. the work of clearing, aad. grubbing oo. 
acre on a selective basis, was more costly than contemplated by the unit 
price of $500 ‘established by. the ‘contract ‘and allowed in Change | 
Order No. 1. While the claim for this work is.alleged to be $1, 549.76, 
we consider that as.a first offer. looking t to negotiation, . and not repre- 
senting actual, costs, it is overstated, to the extent of approximately. 


oar fifty percent. "Accordingly, we determine. that the: fair and reasonable. 


_ value of the additional clearing. and. grubbing work is $750, or, $250 
~ over the. amount allowed byt the contracting, officer 4 in Change Order 
No. 1. | 
| _ Accordingly, we hereby sustain thie’ ‘appeal in n part to the extent of 
- $6,950 in addition to the amount of $6,700. allowed by the sae etinn 
officer i in Change. Order No.1 for the items in. dispute. : 7 


oe Tere bs Oanabusion = pie 7s : 
i: The appeal is disinissed as to the claim. for additional | exterision 
of time and recovery of liquidated damages... 7 : 
2. The appeal-is: sustained’ in: part to the extent: ot $6, 950: in. addi: 
tion to the amounts allowed a by: the ee. officer for the items in 
— : : ae oe | 
- The e appeal 1s denied a as to alll other claims. 


: ‘THomas M. Durston, Deputy Chairman... 


| d concn | ore: i L CONCUR: ; aes ae 
Duan. EF. Rararax, @ harmon. | Woas F.  MoGaar, M ember.’ 
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es lela “2 ‘Consivaction: and. Operation :. Changed Conditioiis--.Contraits: a 


Disputes and Remedies: Burden of Proof—Contracts: Construction and = 
_ Operation: Drawings and Specifications Boe ee: es be 
Under a: contract ‘for demolition of masonry). may ation: and building a sec 


oe tural shell at the pase.of the Statue of Liberty, where the: specifications con- | 
‘tained. a. general requirement for underpinning of existing structures adjoin- 


a . ing new- work, and where the contractor, from a site inspection. and pre-bid | -_ 
~"’ discussions, was aware of the possibility that such underpinning would.be 


os required to support the foundation ‘of a perimeter wall, the depth of which 
was not shown. in. the drawings and was not known by the Government, the. 
ae contractor’ S.. claim : ‘that.: ‘upon excavation: it found that ‘underpinning: was: 


| “Recessary and that. the. expense of underpinning: such wall should be paidas. .- 


} — 28 changed condition ig. denied for lack of proof that the wall’s foundation | ~ 
"was unusually shallow or abnormally constructed. | 


- Contracts: Performance or Default: Surauin “of, “Work—Contracté:. 


- Disputes and Remedies: Equitable. Adjustmente-—outragts: Construc- = . ; : 


tion and Operation: Duration of, Contract: 


Under a. contract ; requiring. construction. at. an early. stage of, soil pearing: toot- ae 
ings for the walls of a structure, where a large part. of. the work is Suspended ~ — 


_.. by the Government.for more than five months pending redesign of such foot- 
ings due to unstable soil conditions, and ‘the contractor is thereby prevented _ 
2. for an’ ‘unreasonable period of time from performing. a. substantial portion’ of 
a the. :WOrk: concurrently. with its other: operations ‘under the; contract, ‘and. 
where the Board concludes that the unreasonablé portion. of such suspension | . 
had the effect of extending the period required . for completion of the con- — 
tract for a period of nine weeks, the contractor. is entitled to an equitable 


ee adjustment: pursuant to the standard. “Suspension of Work” clause. . 


_ Contrasts: ‘Performance or Default: ‘Release and ‘Settlement—Contracts: 
Formation and Validity: Mistakes—Contracts: Construction and Opera- 


_ tion: Intent of Parties—Contracts: geltmaak: and Remedies: J orisdic- = 


* tion—Rules of Practice: Appeals: Dismissal — 


“Where a general release eectuted on settlement of amounts due under § a ‘con- a ee 


- tract contains exceptions as‘to certain pending: claims put. ‘fails to” reserve _ 


=> a. claim previously. made, because of | alleged inadvertence on the ‘part of. 

_ the contractor, such omission . precludes consideration of the merits of the | 
_ @laim: by. the. Board and eeauires its. dismissal as: pee outside, of the 
7 Board's furisdiction. Baten 7 
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BOARD OF CONTRACT APPEALS 


This aopeal arose e under. a ‘contract calling for ihe, onsen ie a 


~ gonerete structural shell for the Aaneritan Museum of Immigration 


Building around the base of the Statue of Liberty. Construction os - | 


the Museum itself was awarded by separate contract. 


_.. The work included excavation in earth and concrete, aa denis: : 
7 lition, construction of concrete walls, columns, beams, slabs and asso- | 
= cinted work by the above contractors, as a joint venture. © The origi- 


nal contract price of. $944,220 was amereneen 4 se oa a ; sane 


dollars by: change < orders. 


- The contract is dated J une 8, 1969, end was << = dompletsa ‘within oe 


| | 300 days following receipt of notice to proceed. It was completed ~~ 
a within the time required as extended by change. orders; consequently, 
there was no assessment of liquidated damages. — | 


ae The contract contained the General Pascoe! ‘for 4 renee con- - 
. tracts, Standard* Form 23-A (April 1961 Edition), and the standard 


“Suspension of Work” clause (Clause 38b) which authorizes an equi- 
table adjustment of the contract: price for suspension. or interruption of : 
work by the Government for an unreasonable period of time. 
“Three claims for additional compensation are involved. 
Claim No. 1i 1s for underpinning during tunnel work. | 
~ Claim No. 2 concerns éxcavation: difficulties related to the discovery 
of large masonry and stone structures. 
~ Claim No. 3 is made under the Suspension of Work provision. ~The 
appellant: contends that. its work operations were restricted pending 
redesign of foundations for the ace west and south walls of the: struc: | 


ee a a 
TBOA-195-5-65 i | 


On 2 SEBEL IDBE 29, 1964, this Board seumanidad Claims Nos. 1 fad 2 
(then docketed as IBCA-351) to the contracting officer for issuance of 


new.or supplemental findings on the contractor’ Ss contentions with Te 


spect to changed conditions. : 
a7 In a decision issued on April 2. 1965, the. sonteictag otiver again — 

denied Claims Nos. 1 and 2. “The appeal, from that, decision. was | 
Pai docketed: pa the > Board : as TBCA~495- 5~65. ean | 


‘I B CA-139-5-64, 


“Claim No. 3, based % upon the restriction of work to éhe monehe area of : - 


- the ae ad pemung. “oe of the sag ania for the other three walls - 
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7 was Sahat bya the: contracting officer i In Findings of Fact er Apri on, 
8, 1964. A timely appeal was 5 entered on May By. 1964, and has been on a! 
2% docketed as IBCA-439-5-64.. Se 
ae hearing on all three ue took place before ie Bad on Noes es 
‘ber. 16, 17, and 18, 1963, at New York City. Mr. Peter Reiss, president... | 


; i“ ; of the. Peter Reiss Construction Company, testified. on behalf of the 
~ appellant (Tr. pp. 6 to 324). The only other witness, Mr. David. O. 


ee Smith, an architectural engineer and. Project Paper EOy testified for c oe 


| . the Government (Tr. Pp. 325 0423). | ar ae Bate 
- Olam No. 1B (1A-495-5-65) Underpinning $3,180. 66 : 


; ‘This claini seks for payment of the cost ($3, 189. 66) of underpinning : 
“ With concrete columns a section of a perimeter wall. While. excavation 


work for. the extension : of an existing utility tunnel was being per- © : 


formed, it. was found that the bottom of the adjacent perimeter wall — 
was higher than the subgrade. of the tunnel. This condition Tequired 


ae underpinning beneath a section of the wall. sere 
Mr. Reiss stated that the necessity for ‘underpinning + was not dis- <a. 
; covered until the structures required to be demolished were torn down 

3 (Tr. p: 153). Underpinning of the perimeter > wall was not specifically _ _ 


: Tequired by the drawings or. specifications. The concrete columns in- 


stalled to underpin the wall went down approximately 7 feet. (" Tr. p. 
148). The underpinning columns were not removed, for if this had 
- been done the -wall would have: collapsed. (Tr. p. 145): The use of - 
sheet piling for support of the wall, which was suggested. by, National a 
Park Service design engineers, was impossible because of structural 


ee : interference ¢ of the ceiling above (Tr. pp. 164 to 167 ). Standard prace 


a“ tice required underpinning and the required. support could not have “8, 
~ been accomplished by any other method. (Tr. pp. 165, 167). an 


The appellant contends that there was a changed condition, citing fe 


“ ( 1) the lack of a specific requirement for underpinning, (2) the fact. 
- that there was no way to establish the bottom elevation of the perim- 


eter wall during the site inspection made prior to submission of its =~ 
bid, (3) the permanent, nature of the underpinning, and (4), aconten- 


tion that the appellant. had the right. to assume that because the Gov- 
ernment had. designed the tunnel to pass under the perimeter wall, the Ey 
~ -wall’s nupport must, extend. below the ecesianed | bottom elevation of the 


- : = tunnel, 
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The Goverment: in siipport of its rej jection of Gaim 1 asserts: 7 
oe that the appellant in placing the concrete supports was merely, - 


. 7 Sanelying with the mandate of Clause 5d of Section 1 (Demolition 7 


_ and Earthwork), “When required or directed by the. Contracting Ofi- 


: Cer ee of ao oming or. abutting structures: shall be per- 3 


wee know: how tat down the periinctar: wall extended and therefore should 


~ not, have. been. expected to include a specific underpinning instruction; - i 


and. (3). that the possibility of the need for underpinning should have. 


been apparent to the appellant, since it knew where the utility. tunnel 


extension was to be located underground, and could: observe the we 


| above-ground position « of the perimeter wall. | 
In a letter to the contracting officer dated. ‘October i, 1969, the — 


appellant claimed that at the time of site inspection, prior to bidding, iz | 
the appellant had questioned Governrhent representatives (architects) 


- “concerning the depth of all the: walls which would be adjacent to the 
new structure,. and particularly whether we would 1 require any under- 
pinning. We were informed that there would be no necessity for any — 


| underpinning. ” One of the architects named by the appellant. advised =: 
the contracting | officer that although he was asked about wall depths, ke: 
‘he “did not. recall ‘stating that underpinning’ would not be: ‘required. - 


He had a.“faint recollection about. being asked where certain specified — 
“work was located” and had replied that “the ‘Specification clause was: ? 
to cover the possibility that: it [underpinning]. would be needed.” 


~ The parties seem to have let drop the matter of pre-bid discussions. oo 


_ Neither of the witnesses at the hearing testified with respect to such ss 


discussions. From the appeal record one definite conclusion. may be 


. reached. - The appellant - at the time of bid preparation foresaw that 


43 a problem of support would exist if the bottom of the peritister wall ay 


- ‘did'not extend below the lowest point of the tunnel. : 
The contractor’s: counsel ‘ig correct in stating in ie post- ‘hearing tos 
brief that it was impossible to see the bottom ‘of the perimeter wall or — 


to know the elevation to which it extended until substantial demolition a 
work had been'done. “The Board i isnot in agreement, however, with = 


7 his statement that there was no reason “to suspect: thatthe walls would - 


~- not go below the bottom elevation of the tunnel.” The appellant did 


‘not: establish: that the wall foundation was. ‘unusually. Shallow or ab- 


2 hormally constructed. | _A contractor’ seeiningly would have had as 


‘much reason to’ expect the undermost portion to terminate above the 


oe tunnel, or within its reach, as to ) count: upon it : extending so deep’ that as 


no problem was created. 
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Th die. circumstances, the $3,189. 66 underpinning work requirement 


on this million dollar. project must be viewed as an incidental feature . 


of the utility tunnel, not; as correction of a changed condition. Claim 
hee No, da 1s denied. es 

| 7 ies Wo. 2-$3,250 to. the | 
oe a letter ete October 22, 1962, appellant, stated Hae tb. en : 


7 “uncovered. many large masonry and. stone structures such, as cesspools, ee 
a walls, ete., -between the. North side of the. base and: the South. side of 
the old underground structures that. were > uncovered in ae first: con- 


tract, as shown on Drawing HOM. : 
“This claim was originally. denied fan the couacune "oflices the fol- Res 


lowing day, October 23,:1962:. Although. the letter. of denial . (Ex- _ 
hibit “D”? attached to Government's S post- hearing brief) did not advise _ 


the appellant of its right to appeal therefrom, the parties treated. jt 
as.a.final decision under the “Disputes” clause.. The appellant. filed” 
an. appeal. dated October 30,1962... In December. 1962, the Govern-: 
. ment transmitted the appeal file to. the Board, together with the. Gov-. 
ernment?s statement of position. .. : 
On. February 11, 1965, after the: alata had on panei i the 
Board’. September, 29, 1964. decision — (IBGA-351),.. the appellant 
transmitted a. “breakdown” of the claim that had been submitted 3 in 
~ its letter of. October 99, 1962. . The. total amount sought, $8, 250, was: 


_. .. listed. as the value of excavating and, disposing of 300:cubic yards. of . 
- material, and placing and compacting 300 cubic yards of backfill. 


On ‘April 2, 1965, ‘the contracting officer. issued new. findings of. fact, 


a and a decision in which the. claim. was again. denied.. He noted in 


the. new findings that they. were. issued in compliance? with: instruc-. 
tions in the Board’s. opinion | dated. September. 29,:1964 (IBCA-351), 
One of the reasons given for denial of Claim No. 2° was that the ap- — 
-pellant had failed to except of reserve it in a release executed-on July 
21, 1964 (Exhibit “EK” attached to decision of April 2, 1965)... 
Government counsel in the Statement of the Governmeni’s Position: aa 


at the hearing, and. in his. post- hearing brief, moved for dismissal of sy . 
Claim No. 2 because it was. not reserved. in: the ‘general release signed’ 
: by appellant on J. uly. 21, 1964.. The issue of the Board’s jurisdiction; - 


e pertaining to Claim No. 2 therefore must be resolved at this point. 
_ “The appellant in an effort to overcome the effect of the release relies. | 
upon the rule cited in. Winn-Senter Construction, Co. v. United States, 2 os 


Rog alo Ct. Cl. 34, 64-65 (1948), ‘that. a claim - may be recog usa | 


LClaims Nos. 1 and 8 were specifically exeepted in the release. 
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¥ ihe execution 6h: a, neal lee shore the sonduct ee the parties: in 


| continuing to consider the claim ‘after such execution makes it appar- | 


ao ent that they did not consider the release to constitute an abandonment | 


of the claim. . That rule may not be applied in this appeal because.the — 


oe contracting officer and the department counsel have raised the defense : 71 


afforded by the contractor’s execution of the release in the findings, — 
_ briefs and statements issued’ subsequent t to the furnishing of the release. — 


ie - The Board, when it remanded the matter for the 1 issuance of new ee e 
or wigupplemental findings on ‘Claims Nos. 1 and 2, had not been‘advised 


of the existence of the release. The statement of the Government’s 


-- position in. FBC A-35% ‘was filed. by the department. counsel many 
_ months prior:to the time when the release was given, and therefore did 
hae not discuss Tt. Testimony with respect, to. ‘Claim No. 2 was taken at — 
_. the hearing; but only upon the basis that'a ruling on the Government’s — 


‘motion to dismiss would: be held “in abeyance: until the decision Is 
: prepared by the Board.” (Tr:-36.) : 

_ =. When a-elaim is released by a party, through saadivertedice that 
must be viewed as a unilateral mistake of omission, further considera- 
tion: of! the claim is: barred:? There has been no showing that: the 
Government contributed in any way to the appellant’s “inadvertent” 
‘release of Claim No. 9. -The appellant’s contention that the claim 
was: not included in the exceptions to the release because it was pend- 
ing before the ‘Board at’ the time the release was’ given must: be re- 
garded as unconvincing, since two of the three claims that the con- 


tractor did include on the “list: of our three claims” also were before a 


the Board on July 29; 1964, when the release was: signed. | 
The appeal: record does’ not provide a reason to: place Claim No. 2 


within one of the exceptions: to the general rule that failure to reserve. 


a claim item from the effect of a general release precludes consideration 
nm of the claim. on n its merits. a: Chaim No. 2, Is dismissed. : 


Claim No. 3 


Appellant’ shied claim, in the. original amount of $82, or 1.47, was 
~ reduced: to: $7e, 262.97 at. the. hearing of this ‘appeal (Tr. p. 809, App. | 
Ex. ‘W).. ‘It is made on the theory that appellant i is entitled to an 
increase: in the costs of performance, pursuant to the standard “Sus- 
pension: of Work” clause. - “The appellant asserts that the Government | 


8H, Le 0. €é Associates Constraction Company, Ine., ae United States, ¢ Ct. ch No, B1T-64 
(Tune: 10; 1966). | 


$8 Monarch. Lumber “Comnany,: IBCA-217, 67 LD. 198, 60-2 BOA, par.. 2674. (May, 18, Pe gt | 


" 1960) ; Roscoe Engineering: Corp. ane Assoe., ASBCA 1 No. : 4820, 61-1 BCA par. 2919. ea 
uary 16, ay he oe . ; A 
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7 unreasonably: interrupted its work schedule for approximately 99 ; 
weeks by holding up all work during this period on the east, west and - 


south sides of t the monument, pending redesign of wall ‘foundations i in : ‘ ee 


those areas. 


In July 1962, io appellant fumed: a progress shade to: the a 


Government. That schedule (Exhibit No. 6) listed June 26; 1962 as 


the starting date for contract work, and gave a planned completion oo 


| date of April 21, 1963. The ‘appellant began its work on July 6, 1962. 
— Soil bearing footings were prescribed by the contract drawings for 


the stractural steel walls. mee nee were Lopmeueinute for. the - | 


cerned about the suitability of ae subsurface area on the east, side the oe 


Government produced a new drawing for the east wall and gave it to. : 


the. appellant 1 in mid-October 1962. At that time the appellant was | - 


informed that further investigations were to be made to determine the ~ 
conditions in the area where the south wall was to. be constructed. 
Cr, 383-85.) | Eventually it was learned that redesign of the founda- 
tion work for the east, west and south areas was necessary (the new — 
drawing furnished in October for the east side was not utilized). 

_ A Government architect started to revise the drawings for the east, | 
west and south areas as the result of a visit that he made to the site in. - 


‘September 1962. -The contractor’s complaint about the time taken | - 
- for the redesign was stressed in cross-examination of the Government’s 


project supervisor as follows: (Tr. 387.) 


. Q@. Is that correct ? It took from September 24th until this drawing was ‘issued _ 
and delivered to us [March 20, 1963], for you to resolve the question of oe 
foundations, Appellant's Exhibit 8? : an 3 
A. I didn’t resolve the question. 
— Q. When your department could resolve the question? 
A, In conjunction with the consulting engineer. 
~Q.. And that’s a government man? 
A. He’ Ss euplaves iby the Borer asa | consultant. an atest at 
; % i x a * : 
Mr. MORGULAS: The date of Appellant's, Exhibit 8 is March 20, 1963, ‘Six es 
months.* aa 


The pociacaticn ‘hecepest by the bie cneion of work” are was’ 


given by the appellant in a letter dated November 21, 1962, -Thatiletter — 
‘= ne (i) that the appellant’s work was being substantially hampered, 


pending redesign of the foundations, (11) that its operations, due to 


“4 The drawings keine: the foundation revisions for ‘the south and west aides. were not . 
received by the appellant until May 13, 1968. Exhibit Nos. 10a and 10b. 


(245-916—67——4 _~ 


42. | DECISIONS OF THE “DEPARTMENT. OF. THE INTERIOR [74 LD. 


the necessity of Se een of the “Past, and South. areas, ave been and 
will necessarily continue to be eennaed to a very small area, viz, the 
Northeast section of the lobby,” (iii) that the appellant’s operation | 
had been made “costly and inefficient” because of the unavailability 
of the redesign, and that this would be the case until work.could pro- 
ceed “simultaneously in the Northeast, South and Hast areas—which | 

- would bea normal job operation. oe 

The appellant wrote again on ebriney 8, 1963, noting that the 
| “proj ject has now been delayed for several months pending’ your re- 
design of the foundations on three sides to meet: unanticipated sub- 
surface conditions.” The letter also stated that the restricted job area 
had resulted in a “wastefully inefficient job operation for which we 


shall expect appropriate reimbursement,” and asked for acceleration — 


of exploratory work and for the taking of “oll steps necessary to ex- | 
-pand the scope of the-work area.” 

A letter from the contractor dated March 2, 1964, aed once 
more that the period taken by the Government to furnish a redesign 
had substantially curtailed the productivity of its labor force and 
equipment.’ The rationale for the amount one many: demanded under 
Claim 3 followed : 

* * * our payroll for the period from October 10, 1962 to April 22, 1963 to- 
talled $130,272.16 * * * for the work produced we received $253,544 * * 7 
production earned for each dollar of nis expended during this period of our 
restricted operations was $1.93. * * * from April 22, 1963 to September 20, 
1963 we expended the sum of $176,677.55 and for the work produced we received 
$452,591.95, so that the production earned for each dollar of labor expended 
- during the period when our operations were no longer restricted, was 2.56, * * * 
The appellant then advised that 63¢, the difference between $2.56 and 
$1.98, represented the “difference in the productivity of our labor 
force” for each dollar of labor “expended during the period in which 
our operations were restricted to the North side of the project.” 

The contracting officer’s findings with respect to Claim 3 first made 
reference to the fact that “out- se doors” construction of the type un- 
- dertaken by the appellant could. be curtailed by unfavorable weather 

conditions. The findings next referred to the four soil bearing tests - 
2 that, under Section 1:4 of the contract, were to be made: by the contrac- 
_. tor “at locations as directed by the Contracting Officer.” A discussion. 
followed of the additional compensation. and contract performance | 


6 The appellant's president testified that if hanes orders. sontaiding final redesign in- 
formation had been received: on November 1, 1962, the project could have been finished 
‘at a time “very close” to the “original eontract time. ca (Tr. 312.) The project super- 
visor disagreed with this assertion. (Tr. 346.) . 
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‘times allowed In i sting orders for the “extra worl 9 necessary ‘die to the ‘ | 


discovery of. unstable soil conditions. The findings then observed : 


ee From the above your contract period was changed from approximately ten to 
‘fifteen months and from this fifteen mouth ‘period, which covers two summer sea- | 


‘sons, you have chosen. ‘the six winter month period of normally: low labor pro-. fe 


‘ductivity for comparison with peak. production during five months of the 1963. 


‘summer season as a basis for a a aad contained ‘in your * *.* Hee of _ 


‘March 2, 1964. a 
_. The. fs of the Aga noua 1s cee devoted to aaserions that 
the contractor did not perform ‘ ‘exploratory work” and “general ex- 

cavation” in the East, West.and South wall areas during the fall. of 

: 1962, and the 1962-63 winter period. In denying the claim, the con- . 
tracting officer gave no affirmative consideration to the question of 

whether or not the Government in studying ¢ the need for, and in ob- 
taining the new drawings for wall. footings, had d unreasonably del ayed 
the appellant. 

The obligation of iene its ane in hand and esone the 6nminal 
situation in which all] project areas were available for construction 
work clearly. was that of the Government, not af the ‘appellant, in the 
‘fall of 1962, and during the 1962-68 winter. -In late September and 
‘early October, the Government lest. confidence in its original design 
forthe footings. The appellant was informally requested to stop work 
on the East wall in early October. (Tr. p.-62.) Shortly thereafter, 
work-on the South and West sides was stopped in the same fashion, and. 
the appellant was advised to await. further instructions. ae PP: be 

69, 73.) oe : 

The Government’s project supervisor’ S job diney 4 does contain refer- 
ences to suggestions that he made from time to time that the appellant 


‘could proceed with soil exploratory work even though the contracting. 


officer had not directed such work in accordance with Section 1A, or . 
that ite ‘could proceed with certain preliminary work on the South 7 
area. Taking into account the Governments definite conclusion that 


soil conditions in Kast, West and South areas were unsuitable for the care 


% originally planned foouio and that the Government kad not informed 


| _ the appellant of the necessary redesign, we are unable to conclude 


_ that the appellant erred in waiting for a formal change order. The 
Government issued instructions in Change Order No. 6, which was 
dated January 7, 1963, and was mailed to the contractor on J anuary 22, 
: 1963 (appellant's counsel has pointed out that the Government has. 7 
even no reason for the two-week delay 1 in transmittal). ae _ 
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: Order’ No: 6 reed: ‘ie, excavation of teat ‘pits that, aoa avtiil, 
information for the . redesign. _ The Government’s proj ject engineer 
| spotted locations for the test pits, on January 28, Ja anuary 30, Feb- 
ruary 4, February 6, February 7, and February 99, 1963. (Tr. 357-. | 
58.) ‘On: most of the pits the appellant performed. the exploratory 7 
work as ordered immediately after the pie were located. By the Gov: 
- -ernment’s project supervisor. (Ty. 358.) | = 
{The Government. alleges that the appellate cannot Seas in ats | 
- “suspension of work” claim because it agreed to monetary adjustments. — 


that were inéluded in ten change orders issued under the contract. _ | 


7 Each of those change orders describes, and makes payment for, specific 
- items of work. There is no indication in any of them that an adjust- 


ment: is included for the “suspension of work” claim. Accordingly, : 


that claim was not covered Py: any change order and must be considered 
upon its merits. a | 
“The Government states that the facts i in thig't case ° “clearly do’ not. 
support t the theory that there was any unreasonable delay in the making 
: WP formulation of the changes in question.” “We have concluded, how- 
ever, that the Government was responsible for a serious and wnreason- - 


cable delay in ordering the exploratory tests and obtaining the redesign , “we ae 


For the wall hake Ina recent, Court: of Claims decision,* ib 1s * 


“a stated: 


“In addition, the defendant: was ‘diiatory both in recognizing the need for and < 


— saaking appropriate revisions to the defective foundation. plans. RR Upon. 
. finally recognizing that the subgrade rock was. unsatisfactory, defendant or its. 


_ agents. should have completed the redesign of the foundation with all due haste — | 


so that plaintiff could have continued the foundation work without any significant | 
eau (Italies added. . | . hoe, 

“2 The Luria Brothers eciies (footnote 6). tayalyel: a construction. : 

_ contract that dollar-wise was half : again as. large as the one in this case. -. 


- Unsuitable bearing material was found on April 17,1958. Foundation | 


~-work was stopped on. April 24, 1953. . Revised drawings were issued 


on May 25, 1953; however, the Government, rescinded a portion of the 


. revised. laa anid issued further revisions on J uly 15 and July 20, 1953. 


a a ‘The court. referred. to the Government’s action in correcting the plans - * : 


,e as “extremely slow” and “dilatory. m 


_.. In the Boar ds. view, if the Government ipa. acted ahi = aoable - 
- promptness in securing new foundation plans for the East, South and _ 

West sides, 1 the: necessary revisions and change orders would have been _ 
E furnished to the appellant no later than November 15, (1962. Because 


; “6 Luria Brothers. & Company, Ine.. ve. ‘United ‘States, Ct: Cl: No, | 475-59 (December 16, 


- 1968).. 
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. ‘ie ‘Govan delayed until the. spring of 1963 to seta ‘tha, ae 
eg appellant i is entitled toan equitable. ad ustment under the “suspension 7 

> of work” clause. te 
The Government took approximately four nee ie cae to ie eee 


= the redesign, but the appeal record would not support a conclusion that. - = 
an over-all. delay of four moniths i in the time required for ‘job completion : 
resulted from the serious delay in redesign. = 72 
i" At about the time that. the. appellant gave its first nou Genter of the. a 
| constructive suspension of its operations. (in its. November 21, 1962 | 


- letter), the parties agreed to. Change Order 4° (dated November: 14, ee a 
1962) and Change Order 5 (dated November 2%, 1962). By ties a 
_ change orders the contract completion date was extended 21 days, to 


May 12, 1963. . In our view, the time needed to complete the project 
would have extended to that date even if the redesign. delay and the | 
- need for extensive changes had not come into’ play. It is necessary,’ 
7 therefore,. to find the portion ‘of the May 12, 1963-October 2, 1963 


| period spent on Liberty. Island: by the nopallane that would not have m 
a been pee if the. redesign had been furnished in timely fashion. 


-. mony of the Government’s } proj ject supervisor (Tr. 352), and: the type 3 
_ of work added by Change Order No. 6 through Change Order No. 10, 
the Board. concludes that 38. days is the reasonable additional time for 
the work added to the project ‘by those orders. (which increased the 
~~ contract total by approximately $99. 000) A further reduction should 
be made in the 105- day period that remains because of. planning errors, 


= faulty workmanship and other delaying factors for which the appellant - 


-.. must bear the sole responsibility. The proj ject supervisor’s diary’con-. os 
tains detailed accounts of: the appellant’s own. problems. on the job, 


7 which at times required substantial additional work. Six weeks i is not | 


an. unreasonable length of time to allocate to the delay caused by: the oa 


appellant’s. job. deficiencies. Accordingly, - it is found: that the i 
‘Government. unr easonably delayed a contract, work by a, total. of 1 nine 7 | 


weeks, te a. 
The Government: ie not disputed a the logic of the appellant's orig- 


inal plan. to perform work ‘at the same time on more than one side’ : 
of the structure, and to fully perform | all work ‘within 300 days. The © 


: proje ject. required a great deal of expensive support activities. “A dock + — » 7 


was constructed and maintained on. n the island, and a concrete plant was — 


go _TEbibit Nos. ma and B28, 
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set up on the job site. (Tr. BT. im In order to transport men from 
New. Jersey it was necessary to rerit a. fishing boat and dock space 
for the boat. . (Tr. 57.) A supervisory force. and many pieces of 
equipment were brought to the site at or near the start of the job, and 
: remained until the project was completed. (Tr. 58-59.) 
ae arriving at an equitable adjustment. the Board has excluded 
profit i in accordance with the requirement of Clause 38b, and has made 
other adjustments considered to be warranted. From its analysis of 
_ Exhibit Nos. 11, 12, E-1, E-2 and ‘the remainder of the appeal record, 
the Board establishes the sum of $28,260 as the amount due to the ap- 
pellant under Clause 38b of the contract.° Claim No. 3 is allowed. 
in that amount. | | ik oeuk: = re 
- Conclusion 


Claim No. - 13 is denied: Claim No. 2. is iii teed Claim No. 3 
is allowed in the amount of. me 260 and denied as to ) the. balance 


since is the contractor. 2 
7 pas F ‘Rawaman, Chairman. 


I concur: 


val. CONCUR: _ in oe Wi1am F. MoGnaw, J Member. 
Tuomas M. Dorsrow, Deputy ¢ Ohaiirman. | | 


o | JOHN y. dna BT AL. a 
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Oil and Gas Leases: ‘Applications: Sole Party i in Interest 


Where a _person files an oil. and gas lease offer through a leasing service 
- under an arrangement whereby the leasing service advances the first year’s 
rental, selects the land, and controls the address at which the offeror may 
__be reached, but no enforceable agreement is entered into whereby the offeror 
As obligated to transfer any interest in any lease to be issued to the leasing 
service, the sérvice is not a party in interest in the offer merely because it 

: may have a hope or expectancy of acquiring an inter est, and the offeror: is 
not precluded from stating that he is the sole party in interest in the offer. - 


| Oil and Gas Leases: Applications: Sole Party in Interest. 


‘The regulation which requires that an oil and gas lease offer, “when ‘first 
filed, ” be accompanied by a signed statement of the offeror identifying all 


 §TIn peducine: the 22-week Rilo and the amount of the adjustment shown for Claim 
No. 3 in the appellant’s claim documents the Board has taken into account a redeeming 
‘feature of the project work area as it actually was available in the October 1962 to Mareh 
1963 period. Work could proceed on the north side at all times during the Government's 
long delay in obtaining a redesign for the other three sides. Because of this the contractor 

was able to earn between 55% and 60% of its total COM LEECE cares by Mareh 1, 1963. 
Se Gs 196, Monthly Estimate No. 7 and No. mn . 
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or interests in the offer nee not require an offeror, who states that he’ is ane | , a 
'gole party in interest, to disclose an agreement to sell his lease entered into | 


‘by him after the filing of his offer: but before the time of the drawing of 
_- simultaneous lease offers in which his offer participates, and his offer cannot 
be rejected on the ground that he did. not comply with the ieoacaue in 
failing to disclose the interest of his vendee. 
oi and Gas Leases: Applications: cae Ons and. Gas Leases: Assign 
- ments or Transfers | 


An act, in. order. to be collusive, must result from: an agreement, scheme 


or plan involving more than one party,. and the fact that a particular lease ae 


assignment, if agreed upen by the parties to the assignment prior to -the 

‘filing of the lease offer which resulted in issuance of a lease,. would. have : 

demonstrated collusion in the. filing of the offer does not mean that the same 

transaction shows ‘collusion in the absence of evidence of a EDHor aereeat 
| between ne parties to: the assignment. 


| | APPEAL FROM THE BUREAU OF LAND MANAGEMENT: 


John V. Steffens and G. w. Allen, in his representative onal as 
president of Central Southwest Oil Corporation, have appealed to 
the Secretary of the Interior from a decision dated February 9, 1966, 
whereby the Office of Appeals and Hearings, Bureau of Land Man-— 
agement, affirmed separate decisions of the New Mexico land office 
rejecting noncompetitive oil and gas lease offers New Mexico 0556281 _ 
and 0556869, filed by John V. Steffens and Beulea A. Jessup, respec- 
tively, pursuant to section 17 of the Mineral Leasing Act, as amended, 
74 Stat. 781 (1960), 30 U.S.C. sec: 226 (1964).” : 

‘The facts upon which this appeal. is based are relatively aimple ae 
are not.in dispute. John V. Steffens and Beulea A. Jessup, in whose 
names the respective lease offers were filed, applied for Federal oil | 
and gas leases through Central Southwest Oil Corporation, an oil and 
gas lease filing service. Both offers were submitted under “Plan 2,” 
one of three lis offered by the corporation to prospective clients. | 
‘Under the terms of the plan an. offeror furnishes the $10 filing fee 
required by the Government and a $10 service fee charged by. the | 
corporation, and he signs an oil and gas drawing entry card for each _ 
tract of land for which. application i is to be made. The corporation 
a G. W. Allen appealed to the Director, Burean of. Land Mineeciione in his own. name, 
and his notice of appeal. to.the Secretary was filed in his own name only,’ without reference 
te Central Southwest Oil. Corporation. From information subsequently furnished, however, 


it appears that Allen. was at all times acting in behalf of the corporation and that the 
appeal of Allen is and has been, in effect, an appeal by the corporation. It further appears 


that Allen is no longer president of the corporation and that he has no interest in the © 


eorporation or in this appeal. Beulea A. Jessup, the nominal offeror in the second: lease . 
offer eonsidered here, did, not eupeat from the decision of the land office. . 
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: ee funds for the first year” s bane rental and is peered by — 


. the client to file an offer or offers in the client’s behalf for land which 
the. corporation is to select and which it “would desire to immediately 


purchase.” The corporation is also authorized to have the Bureau of 
Land. Management return advance rental funds for unsuccessful offers _ 
directly to the corporation’s office, and, in practice, the mailing address 
of the: corporation or a maihng address under its direct. or. indirect 
control, rather than the client’s. own address, 1s. furnished as the 
_ offeror’s address of record, The instruction. sheet. explaining the plan 
is designed. so that the offeror, by signing the sheet and returning it 
. to the corporation, authori 1Ze the procedure « outlined. He also certifies — 
that he is the sole party in interest in the offers to be made in his behalf. 
In accordance with the foregoing procedure lease offer New Mexico 
| 0556281 was filed in the land office for Parcel. No. 101 during a. 
simultaneous-filing period, 10:00 a.m., January 18, 1965, to 10:00 a.m., 
January 25, 1965, and lease offer: New Mexico 0556869 for Parcel 
No. 84 was included i in the filing of offers during a simultaneous-filing 
period, 10:00 a.m., March 15, 1965, to-10:00°a.m.,-March 22, 1965. _ 
The offers were. aaa at, public drawings of simultaneously filed 
lease offers conducted pursuant to regulation 43 CFR 3123.9 on 


| 7 February 8, 1965, and April 1, 1965, respectively, and thereby earned 


priority over Bihar offers filed for the aan Veg of land 3 
. described. | 
On February ie 1965, ecteevaa to the filing oe lease offer ne 


Mesies 0556281, but prior.to the drawing to determine priority, Stef- 


fens accepted an offer dated J: anuary 29, 1965, whereby Central South- 


west, Oil Corporation agreed, in the.event. the offer should obtain — - 
_. first priority, that it would pay Steffens a sum of.$3,200 for all of the 


lands embraced in the lease with a 1 percent of 8ths total overriding 
- zoyalty to be reserved to the original offeror. By an instrument dated — 
April 5, 1965, Beulea Jessup and her husband, Alvin H. Jessup, 
agreed to sell, ‘and. Central Southwest agreed to purchase the offeror’s 
interest in. the lease to be issued pursuant to lease offer New Mexico 
0556869 for the sum of $3, 114, and by another instrument the Jessups 
assigned such interest to Central Southwest ae to ie reservation 
of an overriding royalty of 114 percent? 
.. By separate decisions dated September 17, 1965, ae land office found 
Central Southwest to be an interested party in the offers and rejected 
the offers for failure of the offerors to aiselos? G. W. Allen or ie a 


: aThe land ofties stated in its decision eee Mrs, J esstp’ g- fewee offer . that ‘sonetine 


' “hetween March 25th: and April ist, they [the Jessups] accepted Mr. Allen’s- offers to 


purchase for $3,114 with ail percent overriding ee and returned the instruments.” 7 
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—_ soit ee. as an inpecseed party. as required by 43, CFR $128.2(c) (3) 3 ‘ 
and for collusion as defined in 43 CFR 3193.3(a)4:0 - 
In affirming the rejection of the lease offers the Office of hee an) - 


2, Hearings found that Central Southwest or the “Allen Group” filed a: | 


: large number of offers.on behalf of other offerors for the same parcels. | 
for inclusion in the same drawings, that the filmgs for Parcel. No. 84 


included the offers of two of the officers. of Central. Southwest, and a ae 
that all such offers enhanced Central Southwest’s chance of obtaining - 


- a, lease or an interest therein. It also found that the use of the draw- 


‘ing entry cards of mailing addresses that were under the direct or in- 


direct control of Central Southwest effectively served Central South- 


_-west’s plan and prevented other parties from contacting the offerors _ | 


re exept through Central Southwest and, that the cumulative. effect of - 





In appealing to hie Director: Bureau of Land Mariepement, appellant Allen denied the | 
accuracy. of this finding of the land office and, in support of. his contentions, submitted a — 
copy of the agreement dated April 5, 1965, and of the instrument of assignment bearing the 
date of April 3,-1965, and acknowledged before a notary public ‘on April 5, 1965. Thus, - 
while it is not: entirely. clear on what date the assignment was actually executed. there is no 
evidence’ in the record of an assignment or agreement to make an assignment which was a 
executed on or before the date of the drawing on April 1, Pepe 
848 CPR 3123.2 provides in pertinent part that: 
“Bach (offer. when first filed, shall be tiene by: 
* ee ee a te ae * * mre 1m en. on 
(ce) eR a ag REET Fey es 
(8) UA signed. statement 5% the offeror that he: is the sole party in interest: in the offer 
and the lease, if. issued ; if not he shall set forth the names, of the other interested. parties. | 
If there are other parties interested in the offer a separate ‘statement must: be’ signed by 
them and by the offeror, setting: forth the nature and extent of the interest of each in the 


_ offer, the nature of the. Bercement: between. them if oral; and - a copy, of such agreement 
OE written: * * *” 


- The Department hag held that this requirement is mandatory and. that a ‘Tease, offer must 
be rejected -without priority when there is not compliance. with the regulation. Genta Ben 


vi Hera et al., 67 I.D. 400 (1960), 


‘“4The regulation provides in part that: “When any person, association, ‘corporation, or. 
other entity or business. enterprise files.an offer to lease for inclusion in a drawing, and an 
offer (or offers} to lease is filed for the same lands in the same drawings by any person or. 
party acting for, on behalf of, or in collusion with the: other person, association, corpora- 
tion,. entity or. business enterprise, under any agreement, scheme, or plan which would give: . 
either, or both, a. greater probability of successfully obtaining a lease, or interest therein, 
in any public drawing, held pursuant to § 3123.9; all offers filed by either party will-be © 
rejected. Similarly, where an agent or broker files an offer to lease for the same lands in 
behalf of more than one offeror under an agreement that, if a lease issues to any of such 
. offerors, the.agent or broker will participate in any proceeds derived from such lease, the 
‘ agent. or broker obtains thereby a greater. probability of success in obtaining a share in the 
proceeds of the lease and all: such offers filed by such agent or broker will also be rejected. 


- Should any such offer be given a priority as a result of such a- areas it will be: ‘similarly - fee ‘ 


rejected. a one 


60 DECISIONS OF THE DEPARTMENT OF suis INTERIOR [74 LD. 


the procedure: fliewau: coupled with the filing of large pamper re 
offers for the same parcels in the same drawings; constituted a scheme: — 


or plan, within the meaning of 43 CFR 3123. 3 (a),' for obtaining a 


greater probability of success in obtaining an interest 3 m a lease. The 
Office of Appeals and Hearings did not make a specific finding with 
respect to the other basis for the rejection of the offers, 2é., that Cen- 
tral Southwest was an undisclosed party in interest, in the offers. . 
In appealing to the Secretary. the appellants contend i in substance 
that: Pine es 

(1) Regulation 48 CFR 3123.3 (a) provides for the - rejection of 
lease offers only where circumstances exist which are the result of an 
agreement, scheme or plan; there was no express agreement here, and 
none has’ been alleged to lave‘existed, and the Bureau’ ‘s finding of a | 
scheme or plan is the result of an interpretation of the circumstances 
and of the regulation which is not necessarily valid; and a 

(2) The Bureau has not. béen consistent in its aneeepreanicn of 48 
OFR, 3123. 3(a), and the appellants have been subjected to discrimina- 
tory tréatment in the rejection of the subject lease offers while other 
offers, filed under similar circumstances, have been seceptes wae leases 
issued pursuant thereto. | 
- In support of the latter contention appellants ive emued evi- 


: dence of the use of a common address by more than one offereor in 


| the filing of simultaneous: offers in each of the. months of January 
_ through December 1965 which resulted in each case in the issuance of 


 & lease. In addition, they have outlined in detail the difficulty ex- 
__ perienced by an officer of Central Southwest in attempting unsuccess- 


fully to obtain the address of a successful offeror whose listed address . 
was that of the filing service through which his offer was submitted. 
They state that, to the best of their knowledge, formal offers to pur- 
chase have not been submitted to clients by other filing service com- 
panies, as was done by Central Southwest, but that other companies 
have continued to state in their advertising materials that they would 
purchase any lease drawn by a client for a specific cash figure per acre 
or a stated percentage amount if the lease were offered to the filing 
service immediately after the drawing or within a specified time after 
the drawing, and they assert that Central ‘Southwest has amended its 
business practices to conform with what appears to be acceptable to the - 


~. Bureau, while other companies continue successfully to operate under 


their established procedures. They state that they do not necessarily 
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ask. that ne ee which Central Sontivest has. ve in re pack | 
be approved or exonerated, but they request that the Bureau’s decision | 
be reversed on the basis that the rejection of the leases in question will 
only further confirm the Bureaw’s inconsistent, arbitrary and discrimi- 

natory application of the regulations under. these facts. and eircum- 
stances. 

_ We consider first the Guesiion whether by. virtue of the filings ade 
“Plan 2” Central Southwest had an interest in the offers so that. Central . 
‘Southwest was required to be named as a party in interest pursuant to | 
43 CFR 3123.2(c) (3), suprain.3. a 

There are a number of factors which raise questions as to the ee 
ests which were represented. by the lease offers in question. - We note 
particularly the following items: | | 

(1) Th use of a common address through which any communica-" 
tion from another party to a client- ‘offeror must pass, without dis- 
closure of the actual address of the client ; : 

- (2) The advancing of funds for the first year’s yental payment by - 
the agent without any form of security; 

(8) Authorization of the agent to exercise complete en oe in the 

; selection of lands to be filed upon and, particularly, to select, lands 7 

which the agent desires to lease; and - 

(4) The filing of numérous lease offers on behalf of apat and 

| corporate officers for the same parcel of land in the same drawing 
ee offers for Parcel No. 101 and 29 offers for Parcel No. 84).. | 

The Bureau did not find any one of the procedural steps followed by. . 

Centtal Southwest constituted a violation of a specific regulatory pro- 

vision, but, as we have already noted, it found that the cumulative 
result of all of those steps was a scheme or plan which enhanced — 

Central Southwest’s likelihood of success in obtaining an interest in 
a, X paxticulsn lease which it might desire to own.’ | 


5In defining an “interest” i a lease <nedbepeabueat has provided that: “* * *. No-one 
is, or shall be deemed to be, a sole party in interest with respect to a lease in which any | 
other party has any of the interests described in this section. The requirement of dis- 
closure in an offer to lease.of an offeror’s or other parties’ interest in a lease, if issued, is 
predicated on the departmental policy that all offerors and other ‘parties having an interest 
in simultaneously. filed offers to lease shall have an equal opportunity for success in the 
drawings to determine priorities. Additionally, such disclosures provide the means for 
maintaining adequate records of acreage holdings of all such parties where such interests _ 
constitute chargeable acreage -holdings. An ‘ititerest’ in the lease includes, but is not 
limited to, record title interests, overriding royalty interests, working interests, operating 
rights or options, or any agreements covering such ‘interests.’ Any claim or any prospective 
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- Various: schemes have beet deve to secure an advantage for an 


vs ihdividual’ or a: group ina drawing of sitoultaneously filed lease offers, nar 


and on numerous occasions the Department has found it necessary to 
determine whether or not an offeror represented to be the’ sole party 
in interest was that ; in fact, whether the filing of lease offers for in-- 
; clusion in’a drawing was collusive, or whether the chances for success 
of one offeror were increased. by the ‘inclusion i in the same drawing of 
the offer of another offeror for the same tract of land, with or without — 
collusion (see, ‘e. g., UcKay v. Wahlenmaier, 226 F. 24.35 (D.C. Cir. 
1955); Clifton Carpenter, A-22856 (January 29, 1941); Hdward 
A, Kelly, A~22856 (August 26, 1941) ; Antonio DiRocon et al., A~26434 
— (July 11, 1952); Fvelyn R. ‘Robertson et al., A-29251 (March 21, 
1963); afiemed in Robertson v. Udall, 349 F. 2d 195 (D.C. Cir. 1965) 5 
Schermerhorn Oil Corporation, Kenwood Oil Company, 72 1.D. 486 
(1965)). In each of the cited cases the Department found either an 
express agreement or an understanding among’ certain lease offerors or 
a business relationship or financial interest of one offeror in the offer 
of another offeror which, even in the absence of any agreement, pre- 
cluded a finding that each offeror was, in fact, the sole party in interest 
in the lease offer which he filed, or it found that the interest which one 
offeror held in the offer of another offeror. resulted in an improved : 
likelihood that the first offeror would: obtain an interest in a lease 
issued pursuant to a drawing of simultaneously filed offers.° | 
There would seem to be little question but that Central Southwest 
| hoped, by the procedure employed, to enhance its chances of obtaining 
or future. claim. to an advantage or benefit from a lease, and any Sastidnatied or any 
defined or. undefined share. in any increments, issues, or profits ‘which may be derived from 
or which may accrue in any manner from the lease based upon or pursuant to any agree- 
ment or understanding existing at the time when the offer is filed,’is deemed to constitute 
an ‘interest’ in such lease.” 43 CFR 3100:0-5(a). 
SIn the Carpenter and Kelly decisions, supra, for example, the Department found that, 
- notwithstanding the affidavits of all of the offerors involved that each had filed in his own 
behalf aud had no agreement or understanding with any other offeror, the filings were 
made.at the behest of and for the benefit of one of the applicants or his firm. In the 
_ DiRecco decision, supra; it was found that the lease: offers were filed ‘under power of 
attorney given by the nominal applicants to an association whereby. the association was to 


exercise practically complete control over the leases to be obtained and was to receive 
the major benefits from the leases. In the Robertson case, supra, the agreement between. . 


agent and clients provided, inter alia, that the clients would promptly execute and deliver _ 


to the agent assignments of : all-leases acquired as a result of offers: made pursuant to. the . 

agreement and that, upon a sale by the agent of any such lease, the client should receive | 

one-half ofthe profits from: the sale of the lease which sold at the. highest price and the 7 

agent should retain any proceeds in excess of that. ..In the Wahlenmaier and Schermerhorn 

- gases, supra, the Department found, inter alia, mutual interests. of offerors which gave cer- 
tain. offerors approzimately.1-1%4 and 1-14 chances of success in drawings. 
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= ee nee in, re mot: sharing j in the profits from, a lees ied to one of - 


its clients pursuant: toa drawing.’ A hope or expectation of sharing. =, 


-_ ini the ‘profits ofa lease issued to: any one of a number of lease offerors, oe 


however, 1 1s not. the same as the right. to share i in such a lease, and in this — - | 
respect . the present case. differs from those cited, for in each of the an: 


| former the interest which one party claimed in the lease offer of an-. 
_ other was of such a nature as ito be enforceable i in Jaw or in equity. 
This has not been shown to be so in the present case. The record does 

not establish. the existence of. any agreement, formal or informal, - 

whereby Central Southwest's clients under “Plan 2” agreed, prior : to. 
the filing of their-lease offers, to ¢ assign a lease interest to the corpora- 
tion. ‘The most that Central Southwest obtained under the arrange- 
ment, as far as the record shows, was a calculated likelihood that a, 


a ‘sugéesstal client would feel a sense of duty to give Central Southwest _ 


the first opportunity to obtain an assignment. of a lease which, coupled © | 

with Central ‘Southwest's direct means of communication with the 
. client, would give it a practical advantage over competitors in securing 
an interest in the client’s lease.. Undoubtedly, Central Southwest.could 
bring an action to recover the amount of the rental payment advanced 
toa client, but we see no basis upon which it could successfully assert a 
’ claim of interest in a lease in the event a client elected not to accept its 
offer to purchase the lease. Thus, while we recognize the advantage 
obtained by Central Southwest, we are unable to conclude that this ex- 
pectancy . constitutes ee “interest” within the. meaning of 43 CFR - 
3100.0-5(a). | 

Although we have Sandel that at the time aren the Steffens and. 
Jessup: offers were executed ‘and physically filed Central Southwest 
was not a party in interest in the offér and any lease to be issued, the 

situation changed prior to the date of the drawing in which the Stef- — 

fens: offer participated. Prior to that date Steffens entered into an 
, agreement with Central Southwest to sell his lease to the latter if he 
were successful in the drawing. Central Southwest thereupon became 
a party in interest in the offer prior to the date of the drawing. 

This raises the question as to the point in time at which an offeror’ So. 
| statement that. he i is | the sole party in interest im his lease offer must :~* 


7 From information obiained’ by “he: Bureau. in an investigation cterrea to in the hy 


‘decision of Pebruary 9, 1966, it appears: that Central Southwest was not. indiscriminating 


in the loaning of money to clients for lease rental purposes and that only those clients were eS 


accepted under the plan who appeared likely’ to be wie to. sell their. leases, if they" “were 


= "3 successful, to Central Southwest. 7 


54 DECISIONS OF THE DEPARTMENT OF THE INTERIOR 174 ID. 


be true. The Department requires, as we have already noted, that an 
offer, “when first filed,” shall be accompanied by the offeror’s statement 


« as to interested parties in the offer. There is nothing in the Depart- 
-ment’s regulations, however, to prevent the assignment of a lease in- 


— terest between the time of filing of the offer and the issuance of a lease. 
Except where a lease offer is filed for inclusion in a drawing of simul- 
‘taneously filed offers, priority of an offer is established at the time of 
the physical act of filing the offer in the land office. When an offer 
is filed pursuant to 43 CFR 3123.9, however, for inclusion in a drawing 
of simultaneously filed offers, the physical act of filing is not determi- 
‘native of priority. Rather, the regulation provides that all offers filed — 
pursuant thereto during the: prescribed period will participate in a 
drawing in which one offer will be drawn. All of the lease offers filed. 
| during ‘that period are stamped by the land office as having been re- 


. ceived 10:00 a.m. on the fifth working day after the posting of the 


' list of lands available for leasing. But while this constructive time 
of filing is officially recorded as the time of filing of the successful 
offer, the actual determination of priority, or the selection of the suc- 
"e cessful offeror, is not accomplished until the drawing is conducted some 
time thereafter. In other words, the official time of filing represents 
neither the actual time of filing nor the time at which priority is de-_ 
‘termined. In order to effect compliance with the regulation, then, 
‘must the statement of interest be made as of the time of the physical 
act of filing, the constructive time of filing, or the time of the drawing 
which determines priority, or must the initial statement of interest re- 
main valid, and lease ownership remain static, during the entire period 
from the execution of the lease offer through the drawing? — 
‘If, between the time of the filing of a lease offer and the drawing 
aqhich determines the priority of that offer, the offeror may assign his — 
interest in the offer to another party, of what. value is the offeror’s 
statement that he is the sole party in interest in the lease? Can we 
tell from that statement whether the assignee has, through the assign- 
ment, obtained more than.one chance’ for success in the drawing or 
“whether the offer, if filed in the assignee’s name, would have caused 
him to exceed his authorized holdings? Obviously, we cannot, and it 
‘may well be that the Department’s objectives can be accomplished only 
if a lease offeror in a simultaneous filing is required to make a con- 
‘tinuing disclosure of the creation of any interest in his offer between 
the time of filing and the drawing which determines priority. How- 
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s ever, we are > unable to conclude that the present regulation; imposes this 
- requirement... : 
_. The phrase ohn fick filed” was incor ph eatedl into the regulations | 
before the adoption of the present method for determining priority of — 
“offers by public drawings, and at, a time when the act of filing alone 
determined the priority of an offer. — The problem which now con- 
fronts us existed only in fortuitous or limited circumstances for there 
was usually no reason for a lease offeror to attempt by subterfuge to 
increase the number of his offers for the same tract of land, and the ~ 


term “when first filed” referred to a clearly definable point of time. 


With the modification of the system for determining priority among 


— Jease offers, and the consequent befogging of the significance of filing | 


noted above, there was no modification of the regulations to provide 
for a special treatment of simultaneously filed offers except that they 
should be considered to be filed. as of a time sae iby the land 
office. a 

The. Depacisens _ consistently sofecasd from i imposing a, epics 
tory requirement upon an.applicant unless the requirement is so clearly 
set, forth that there is no basis for noncompliance (see William NS. 
Kilroy et al., 70 I.D. 520 (1968); John J. King, A-30472 (Febru- 
ary 28, 1966)). We cannot find here in the regulation at issue, 48 
CFR 3123.2(c) (8), a clear requirement’ that the sole party in interest 
statement, required when the offer is first filed, must speak at all times” 
from the physical filing of the offer to the drawing of the offer. We 
must conclude therefore that the sole party in interest regulation was 
not violated by failure to disclose the existence of the sale ean : 
between Steffens and Central Southwest. ; 

A fortiori, there was no violation of the: regulation ; in the case of | 
Mrs. Jessup’s offer since her agreement to sell her lease to Central 
Southwest was not executed until after the date of the drawing, 

As for regulation. 43 CFR, 3123.3 (a), supra fn, 4, we are unable to. 


find any collusion involved in the filing of the ‘Steffens and Jessup. — 


offers under “Plan 2.” It is inherent in the term “collusion” that 
there be an agreement or scheme involving more than one participant. 
(see Black, Law Dictionary (4th ed. 1951)). There is no evidence 
that Steffens or Mrs. Jessup, in availing themselves of the services 
offered by Central. Southwest, sought directly or indirectly to further 
_ the interests of anyone other than themselves. The fact that Central 


56 — DECISIONS OF THE DEPARTMENT OF THE. INTERIOR: [v4 ID. 


. Southwest b may not pave devoted itself onal mindadty to the ieee : 
Da of its clients does not convert its self-serving intent into collusion. | 
We must, conclude that the present record does not show: any viola- 
tion of the pertinent. regulations which would Pate the Pele jection 
of the Steffens or Jessup offer, 

Therefore, pursuant to the authority acne, to athe Solicitor: ' the 


Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. 1848), the 


~ decision. appealed from is reversed and the case is remanded to the a 


~- Bureaw of Land Manag ement for. further consideration of the Steffens 

| and Jessup offers. ys Le | : et ee 
a > 7 _ Ernust F. ou a; 
Assistant Solicitor. 
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- Officers and Employees é 


%, A corporate officer, as long as he acts in good faith, is. not precluded, as anin- | _ 
-- dividual, from engaging in a business similar to that carried on by the corpo- Fou 
as? ration of which. he is an: officer, and, if the evidence fails to show that there — 


_ _. was an obligation. on his part to act for the corporation. with: respect to. a 
particular matter, he violates no legal or moral duty if he acts for himself 
in the same matter. | 


es. oil and Gas Leases: Applications: Drawings | | | PS 
- Where two officers. of a corporation, who constitute all. of He: aa seldees 


. directors, and officers of the corporation, as. individuals, file noncompetitive ey, 


on Sa oil and gas lease. offers for the same land for inclusion in the same drawing 
of simultaneously filed. lease offer S, and no offer is filed’ on pehalf of the corpo-- 

| ‘vation, it is not. necessarily to be presumed that the individual offers. are filed | 
for the cor poration, and where there. is no evidence that the offerors breached 
_. their fiduciary duty to the corporation so as to.create a ‘corporate. interest. in 
. their offers, the offers should not be rejected on the ground that the corpora-. 
e .tion had more than one chance in the drawing or that the statement in each | 
§ eres that the offerer i is the sole par oe in interest was false. . o. * 


APPEAL FROM THE. BUREAU. oF TEND: MANAGEMENT 


% “Raymond a Stipek and R.A. Keans lave appealed to the Secretary © se 


: of the Interior from a decision dated April 26, 1966 , whereby. the Office 


ool Appeals and Hearings, Bureau of Land. Managemant; affirmed de- i 


cisions of the Riverside, California, district and land office canceling “ 


; . Stipek’s noncompetitive: oil and gas lease Riverside 02767 and rejecting: : 


his noncompetitive lease offers Riverside 04759 and 05040, filed pursu- 
ant to section 17 of the Mineral Leasing Act, as amended, 74 Stat, 781. 
(1960); 30 U.S.C. § 226 (1964), and acqiined: lands lease offer River- 
side 03248, filed. by. Keans pursuant to the Mineral Leasing Act for | 
o Acquired Lands, 61 Stat. 913 (1947), 30 U.S.C. §§ 351-359 (1964). 


Oil and gas lease offer Riverside 02767 was issued to Stipek effective © — 
‘February 1,.1964, pursuant to a lease offer filed on March 25, 1963, for 


inclusion j in a drawing of simultaneously filed lease offers. — ‘By a de- — 
| cision n dated d September 2 28, 1964, the Riverside office canceled the lease _ 


257-905 67-1 ~ 


74 LD. Nos. 2 & a - 


58 - DECISIONS OF THE DEPARTMENT OF THE: INTERIOR {74D 


and, at the same time, Te] jected lease ie Riverside 04789. 7 By a. cle- 
cision dated ‘September 25, 1964, the Riverside office rejected lease offer 
Riverside 05040, included in a simultaneous filing on April 27, 1964, 
cand by a: esa dated October 15, 1964, it rejected Keans’ lease offer | 
Riverside 03248, filed on May 27, 19683. The decision 1 in each instance 
wag made upon the same basis. | 
_ It appears from the record that each. of. the sprallante was, at fie 7 
time the lease offers were filed, an officer and principal stockholder of* 
Keans, Springmann and Stipek; Inc.; a:corporation organized for the: 
purposes of acquiring, holding and disposing of oil and gas leases, as 
’ well as for other related purposes, that Keans was president and Stipek © 
Was Vice president, secretary and treasurer of the corporation, and that 
each owned 50 percent of the stock of the corporation. The record 
| also indicates that at the time of the filing of each of the lease. offers in 
| question by one of the appellants an offer was filed by the other appel- 
lant. for the same land for inclusion in the same drawing. _ The corpo- 
vation itself did not file a-lease offer for inclusion i in any of the draw- 
“ings, and each offeror stated in each lease offer that he was the sole _ 
party in interest in the offer. sine | 
Relying upon McKay v. Wahlenmaier, 2296 F. 2d 85 (D. C. Cir. 1955), . 
the Bureau found that neither appellant could escape from the fidu- — 
ciary relationship. which he bore to.the. corporation, that, within the 
_ Department’s definition of “interest,” ? the corporation was considered 
_to have an interest in any lease offer filed by. either appellant « and, thus, 
to. have moré than one-chance of acquiring an interest ina lease ined 


= pursuant toa drawing which included offers of. both appellants, and =~ 


that the filing of efor by both appell: ants constituted a violation of the 
Department’s policy that. each interested party ina simultaneously 
_ filed oil and gas lease offer should be limited to a single chance of ob-. | 
: taining an interest i in a, Tease issued pursuant to the drawing. | The Bu- | 
. i Lease offer. Riverside 04759. ‘described land ‘which: initially had “been. included. in 1eate : 


: offer Riverside 02767. _ At the time of the issuance of lease offer Riverside 02767 the land 
_ office deferred action as to-that ‘particular land, permitting the offeror subsequently to file . 


_ Ae 3B separate offer for the land. with: priority. from the date of the original filing... 


ae SF OAN ‘interest’ in the lease includes, but. is not limited to, record title interests, 
overriding royalty interests, working interests, operating rights or options, or any agree- 
ments covering such ‘interests.’ Any-claim-or any. prospective or future claim to. an--ad- 
vantage or. benefit from a lease, and any - participation or any- defined or undefined share 
' in any increments, issues, or profits which may be derived from or which may accrue in any 
' manner from the. lease based upon or pursuant to any agreement or understanding existing 
at the time when the offer is filed, is deemed to constitute an ‘interest’ in. such lease.” 43 


CFR 8100.0-5. 
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. reau further held that the offerors were disqualified for failuie to dis- 


close the interest in their offers of the corporation, and it found that 


there was no evidence in the record that'the corporation disclaimed an 
_ interest in the lease offers and that there was no express authorization 
found in the articles of incorporation for the appellants to take and 
~ hold oil and gas leases individually and apart from the corporation. 

Appellants’ contend, in substance, that McKay v.. Wahlenmmer, 
supra, has no application to the case at bar and that there was no breach 
of a fiduciary relationship in the filing ofthe individual lease offers in 
question:- They further contend that the cancellation of lease offer 
Riverside 02767 was not authorized in any event. 

The Bureau’s. determination that Keans, Springmann and Stipek, 


Ine. , must be considered to have an interest in each of appellants’ lease 


. offers, we believe, resulted from an improper extension of the doctrine 7 
in McKay v. Wahlenmaier, supra. In that case Culbertson & Irwin, 


a corporation, filed an application fora lease in a simultaneous filing 


‘situation. The application was signed by E. A. Culbertson, the presi-_ 
a dent. and. director of the corporation and an owner of 23.7 percent. of 
oes the stock. Later. Culbertson filed an application i in his own name as 
an individual, and:so did. Wallace W. Irwin, vice president anda. direc- 

tor of the corporation and an owner of 19.3 percent of the stock. Cul- 
bertson’s s-application was’ ‘drawn first and a lease was issued to him. 
The question before the court was whether Culbertson’s lease should be 
- canceled i im view of the three filings made by him, the corporation, and — 
ea | 7 Bu tie teas 2 
ne court found, inter r alia: ae 


eee for it. is. universally held’ that the airectors and officers of. a cor rporation, = oC 
particularly its president. entrusted with: ‘its management, oceupy. such. a. relation- te, 


. ship. Whether he violated Nis. duty as a Rauolary. must be determined. 226 KE. 
2d at 44 [italies added]. =. ate ae oheas nee et . a 

. Examining ‘the frota: the: suit: t found that if Cutbertacn: the presi- - 
dent of the corporation, was in truth filing solely 3 in his ow1 behalf, | 
and not that: of the. corporation, he was competing with the corpora- 
tion for a valuable business opportunity. which he knew the. -corpora- 
tion was desirous of obtaining for itself, and it concluded from this . 
that Culbertson should be held, as a matter of Saye to- have is 
for a lease on behalf of the corporation. 

The Bureau, in holding pere that: appellants should be found: to have 
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copied on. behalf of dhe po pemtiae ve manele ded cia a. corporate 
interest exists in the lease offers from the mere existence of the fidu- — 
clary obligation of the offerors without considering the question which _ 


the court found necessary to determine i in McKay v.W ahlenmaier, that | 


is, whether. the fiduciary duty. would be violated by appellants’ individ- 

ual acts of acquisitiveness. . puis Bureau also. found that the corpora- ; 
tion had not disclaimed any. interest. in the lease offers in question and — 

that. no express authorization was contained. i in its articles of incorpo- _ 

ration for the appellants to. take and -hold oil and gas leases. individ-. 

| ually and apart from the corporation. It did not, _ however, cite any 
authority to the effect that these were prerequisites to the. night of ee 


= appellants to engage in. separate leasing operations.® 


The Jaw. generally. oo to the Gaesnon. of fia: responsi. 
bility has been stated as follows: | a 


Corpor ate officers and directors, SO: gaa as they act in good. faith toward ‘tiGie 


: company. and its associates, are. not pr ‘ecluded from engaging. ina business similar ao 


: to that carried on' by their corporation, either on their own behalf or for another o 
< corpor ation: of which they are likewise. dir ectors or officers. So long. as he violates 


“ no legal or moral duty which he owes to the corporation or its stockholders, an 


- officer or director is. entirely free to engage ‘in an independent competitive 
: 3 business. * * & 8 Fletcher Cyc. Corp. (Perm: Ed) § 856_ (1965. Rey.). . i 
The doctrine of “corpor ate opportunity” * * * is but one phase of the cardinal 
rule of “undivided loyalty”. on the part of fiduciaries, In other words, one who | 


ao occupies a fiduciary relationship to a corporation may not acquire, in opposition | oS 
to the ‘cor ‘poration, property in which the corporation has an interest’ or tangible = 


“expectancy or which is essential to its existence. * * * Jd.-§ 861. 1. 

‘There is a vast field for individual activity lying outside the duty of a dir ector, | 
yet. well within the. gener al scope of the corporation’ 8 ‘business. The test. seems 
‘to be whether there was a specific duty, on the part ‘of the officer sought to be 
held liable, to act or contract in. regard to the particular matter as the repre- 


sentative : of the corporation—all of which is. largely a. question of fact. If — 2 


there is no. such duty, then the director or other corporate office: may: acquire out- 7 
| side interests, although the corporation may be more or less interested. : me He 


*oe * “Tt must be borne in mind that because one is a stockholder aud. officer of ar, 


“a corpor ation he is not thereby bound to act only on behalf of: that corporation.” ” 


It the evidence fails to show that there was an obligation on the part of the presi- . | 


dent or general manager to purchase the property in question for their corpora- 


tion or to offer the same to such company, they or either. of them have the: ment to jest i 


7 Durchape: it for themselves. Hew ' Id. $ 862. 


3 We note. hers: that in Moxey v. - ‘Wahlenmater, supra, the. by-laws of the corporation 
expressly authorized the. officers to hold oil and. gas leases in their. individual capacities, 

_ The effect of this provision, however, was not. discussed by the court ; in fact there is no. 
~~ indication that the court: was aware of this: pudhorention:: * ee 3 : 


a. ae “RAYMOND J. “STIPEK, RAL KEANS 2. 61. 
ee hee ee “February 1: 1967 a Spee SS 
“It has been stated that: : 


From an examination of the cases it is at, once apparent that the ehnene of 


. fet constitutes a: “corporate opportunity,” which a corporate officer or director 
is. precluded from embracing in his- individual - ‘capacity, is, to say the least, 


; indefinite and uncertain. Some courts define a corporate “opportunity” as: “being = | 
property ‘in which the corporation has an “interest or tangible expecinncy, or... 


: which i is essential to its existence. [Citations omitted. 1 

In Durfee vy. Durfee & Canning, Inec., 323 Mass. 187,°199, at page 204, 80 N. E. 7 
2d 522, 529, the court: approved the statement in Ballantine. on Corporations, that : 
a the true basis of the doctrine * (corporate opportunity) should not be found in 


~ any expectancy or property interest concept, but in the unfairness on the particu- : 


| Sue 


. lar-facts of a fiduciary taking advantage of an opportunity when. the. interests. of 
- the corporation justly ‘call for protection. : This calls for. the application of 
ethical - standards of what is fair and equitable tO particular sets of facts. ies 
ae American Investment Co. ve ay: Fachtenstein, 134 F. Supp: 857, 861 «BD. Mo. 


_ . Itis amply clear fon hoes tatenenr that the i mere ‘existence ofa Be 
- fiduciary. relationship. between, the appellants and their corporation — 
would not create a corporate interest in the filings made by the appel- | 
lants. The Bureau was therefore in error in holding that it did. The 


~ 7 - critic al question then is whether the appellants breached their fiduciary 
7 duty so. as to create a corporate interest 1 in their offers. : 


In McKay. v. Wahlenmaier, supra, there could be 1 no question ‘but. 


| : that Culbertson’ s offer, if intended. for his own benefit, was in direct: | 


opposition to the interests of the. corporation. which he represented ; in | 
a fiduciary capacity since the corporation. filed an. offer in its own right. - 
Because Culbertson knew that the corporation wanted the lease and 


| that acquisition of the lease was in the corporation’ s line of business 
and because he-was competing with- it for a potentially. valuable busi- 


a ness opportunity, the court concluded that Culbertson would be heldin 


~ a suit brought by the corporation Or a, stockholder to hold his lease for eee 


- the use and benefit of the corporation: : | a = | 
We do not have. the same. situation. here. There 3 1s: no syaentes me es 


fie the form of an offer filed by the corporation that the. corporation was | 


oe directly interested 3 in obtaining leases on :the lands. applied for by the : 
individual offerors. | There is no other evidence. of interest unless that: _ 


Ge interest is to be conclusively presumed fron the nature of the corpora- — 


. tion’s business. The cited authorities. clearly. indicate that such a pre- 


a ‘sumpti tion is not conclusive and. that, even if it: were, the violation ofa 


fiduciary duty would not’ automatically be found in the acquisition of. 


“ the business Spportitnity Py a. nee ote but that the: es _ 
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| facts of each case must be examined to determine the. nature » of the 


interests involved. 7 
‘The fact that the corporation did néf file ones 1S dens this the 
corporation was not interested in obtaining leases on.the lands applied 


oo for by the appellants. In fact, the only available evidence i in the record. -— 


is that the corporation was more or less inactive. In an affidavit ex- 
ecuted on June 4; 1965, in @ prior matter, Stipek stated that: | 


The business of. the Corporation. was ‘primarily that. of acting as. went jn ‘the a 


acquisition of oi] and gas leases for private individuals.and companies. As. 


‘an. incidental » activity, the Corporation occasionally filed offers for United. i 


States oil and gas leases in its own behalf. In no instance when the Corpora- . 
_ tion filed an offer fora United States oil and gas lease did I file an offer for lease 
on the same land, and to the best of my knowledge and belief, neither did KEANS. 
The records of the Bureau of Land Management will confirm this fact. | 
- In the summer of 1962 KHANS and I. gave consideration to the matter of 
having the Corpor ation. discontinue business entirely. After that time the. 

Corpor ation filed no offers for United States oil and gasleases. _ 

“Thereafter I filed offers for oil and gas leases on my own behalf and for my 
own account, and KBANS filed on. his own behalf and for his. own account. 

This statement indicates that all the officers, directors, and stock- 
holders of the corporation, namely, Keans and Stipek, decided the 
corporation would no longer file offers. This decision, of course, 
would be completely. within the power of the appellants. We think, 
also, that there is no. question but that the appellants could agree be- 
tween themselves that the corporation had no interest in the acquisi- 
tion of a particular business opportunity and thereby free each other 
from any obligation to act in- behalf of the corporation in seeking that 
opportunity. Unquestionably, the rel ationship of each appellant to 
the corporation is that of a fiduciary, and he is required to act in his 
personal business activities in a manner consistent with that trust... 
(See, ¢.g., Durfee v. Durfee & Canning Inc., 80 N.E. 2d 522 (Mass. 
1948), in which one member of a two-man corporation was held ac-. _ 
countable to the corporation for secret profits which he realized from ~ 
business dealings with this corporation under the guise of another cor-. 
poration which he: controlled. ) But where there is a duty owed toa 

| ea there must, in fact, be a duty owed to some person or per- 
sons. If all of the officers and stockholders of a corporation agree _ 
im upon a course of action which may be detrimental to the corporation 
as such or which may result in its dissolution, can the corporation, . 
unrepresented by anyone having an. interest in the corporation, Imain- 
tain an action in its own Tl ight against the officers and stockholders? e 
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Obviously, it cannot: and the question of fiduciary ines sees not: arise . 
in the case of such concerted action. .The duty of « fiduciary to his — 
cor poration, then, is his duty to the other officers, « directors and stock- 
holders of the corporation, ‘and if he: has violated no duty to any of. 
these he has breached no trust with respect:to the corporation. ~~ 
_..This discussion assumes that. appellants, as the sole stockholders, 
ee officers, and directors of the cor poration, ‘decided that the corpora-_ 
tion would. not file offers in the situations before us and that each 


appellant could file on his own behalf. Assume, however, that this 
_ was not so, that there was no agreement between the appellants, and _ 


that each filed on his own behalf in disregard of his fiduciary duty to- 
the corporation. In this situation there would have been a breach 
of a fiduciary tr ust by both appellants. However, we seriously ques- 
tion the ability of the corporation to maintain an action agaizist either 


offending party, for the party instituting suit on behalf of the cor- 


pore ation would be. guilty of the identical act of bad faith toward the _ 
corporation with which he char ged the other party. : | 
We are unable then to perceive in the facts presented here any sit- 
- uation whereby the corporation would derive an interest in the filings 
mace by the appellants and therefore have an unfair advantage over 
other offerors, necessitating the vitiation of appellants’ offers. The 
corporation having no interest in appellants’ offers, the statement in 
_ each offer that the offeror is the sole party in interest is:correct. Thus 
both grounds for the Bureau’s decisions, multi-chances of the corpora- 
tion in each drawing and falsity of the pole party in interest statement 
in each offer, are bereft of substance. : 
Acoardingly, it was error to reject appellants’ applications upon. the - 
sole basis of the corporate relationship, and, in view of this conclusion, . 
_.. we find it unnecessary to consider at'this time the second issue raised 
_ by the appeal, z.e., the authority of the eer oary eee to 
cancel lease offer Riverside 02767. * 
| Therefore, pursuant to the authority delegated to the. Solicitor. by — 

the Secretary of the Interior. (210 DM 9.9.4 (4) (a); 24 FR. 1348), 

_. the decision appealed from. is reversed, and the case is remanded to 
~~ the Bureau of Land Management, for Appropriate, action. consistent - 
Ww ith this decision. . hos | | nce ie | 


| Ernnst F. Hoe - 
/ Assistant Solicitor. . 
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| Grazing Leases: Preference ‘Right. Applicants. | | 


“An applicant for a renewal of a section 15 gr azing lease: may assert a prefer ence 


right under the exception clause of that section based upon the ownership. a 


| and. control. of cornering: land even though more. than 90. days. have elapsed - : 


since. the land. originally became available for leasing , especially where. he et 


| or his pr edecessors have asserted. such a right from the time when section 15 : 
- leases first became available. - 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


eet and ‘Susie Bugas and Lawrence G. Bugas have aapealeA to 
= ae Secretary of the Interior from a decision dated April 25, 1966, of 
the Chief, Office of Appeals and Hearings, Bureau of Land ‘Manage: - 

ment, eck affirmed:a decision of the Rock Springs, Wyoming, district 
-. office rejecting their application filed on October 4, 1965, to renew a 
grazing lease for sec. 12, T. 18 Ni, R. 117. W., 6th P.M. , Wyoming, 
issued to them pursuant to section:15 of the Taylor Grazing Act, 48 
Stat. 1275 (1934), as amended, 43 U.S.C. sec. 315m (1964), and award: 
ing the lease'to Marian and Aahur Larson. 

Section 12 is an isolated tract of public land not ee In @ graz-— 
ing district. The appellants or their predecessors in interest. have 
held. several ‘sticcessive section 15 grazing leases ‘for section 12, the — 
latest of which expired on October 24, 1965. The appellants own 
section 14, which corners on section 12. On August 8 3, 1965, Arthur 
and Marian Larson, who lease sections 11 and 13 , contiguous to section 
12, filed an application to lease the same land. 

Disposition of.the land for grazing Dur Dore is controlled by section 
15, ) SUPTA, which provides in pertinent part: at 


’ That preferérice shall be given to owners, homesteaders, lessees, - or other law- 


ful occupants of contiguous lands to the extent necessary to permit proper use 
of such. contiguous lands, except, that when such isolated or disconnected tracts 
embrace seven: hundred and sixty acres or less, the owners, homesteaders, lessees, — 
or other lawful -occupants. of lands contig LOUS thereto or. cornering: thereon — 
shall have a preference right to- jease the whole of such tract, more a t period 
of ninety days atter: such. tract is offered for lease *°* %* 2 0° 





‘1 The pertinent ceeuation. restates the etiitate thus: | 
‘The act, as. amended, provides for the issuance of grazing leases to classes of applicants 
in the following. order : 


“(ay Preférence-right lease. ey spplieants who are fie: owners, homesteaders, Tesseeas < or 


| other lawful occupants of lands contiguous to or Cornering: on an isolated or " disconnected 
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"The istrict office had: notified. both the appellants: and appellees - 
by letter dated J uly 29, 1965, that the current lease was to gs dae on 


7 October. 24, 1965. a 
' After an attempt: to tae the: panes agree to a Saas of this inna * 


oe proved unsuccessful, the district office ruled that the appellant’s prefer-— ae | 


ence right‘had expired, while that ofthe appellees was alive. 


oP On, appeal the Bureau first held, in a decision dated Mareh 1, 1968, = 
- that. 'the appellants had filed ethan the 90-day preference period, that . 
they were equal preference claimants with the appellees, and that the nae 


7 lease. should be awarded on the basis of all the pertinent: facts. It. | 


| _ then. reconsidered and in the decision now on appeal held that the QOS age | 
os tty pr eference period applied only when the land was initially offered 
- for lease, that section 12, along with other lands, was offered for lease 


by departmental notice of J uly 31, 1937, 2-F.R. 1380, 56 LD. 478, and. 
. that the Bugases had no pr sree right, while the Larsons dia as 
lessees of contiguous land. It thereupon vacated its first decision and | 
affirmed:the district, office award of the lease tothe Larsons. ~ 7 
On appeal the Bugases, assert. that section 12 is essential to. ae 
operation, and that they have a, + proference Hight ual to the Larson’ S 
for a lease. - : 
We believe that the apoalante coutentions are s sound: - While Te 
issue does not. appear to have been ruled upon directly, there are several 
Departmental decisions: which. examine the evolution and purpose 
of secton 15 in detail and. recognize the preference right of “ cornering” 
applicants ‘to ‘lands which have long been under a section 15 lease. 
In the first decision, The Swan Co. v. Banzhaf, 59 ED. 262. ( 1946), 


| Swan, an. assignee of a lessee, had. held a section 15 lease in ‘several: e 
isolated. or disconnected sections on the basis of a preference right as 


the owner or controller of contiguous land. When the lease expired — 


a in January 1943, Swan no longer owned or controlled contiguous land, 


. “but offered as Basel ownership | or control of: cornering land, which had | | 
not been used as base jands.; The  epattmsnt, held— ae des 


tract embracing 760. acres or ee for ihe ole of stich. acace. upon the iene and eenattioas ner 
- prescribed by the Secretary, provided by the preference right is asserted during a period. of 
- 90 days after such tract is offered for leases.’ [Footnote omitted. ]. . 
. "(b) ‘Preference- right leases’ to applicants | ‘who are owners; homesteaders, lessees, or 

other lawful oceupants of. contiguous. lands be the extent necessary to permit the proper. 


| “use of such contiguous lands,’ 
ae “ke).. Leases where no. reference- -right applicant - is. involved.” oe 48 CER 4122.12, 


2857-90567 2 
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epee * Grazing lease spline for. Sek lands who are cornering - landholders 
are therefore to be regarded as on.a par with grazing-lease applicants who are 
contiguous landholders. And since both are preference applicants, on equal 
preference levels, the extent to which a lease will be granted to any applicant 
having such a preference right is a matter to be determined by t the Department 

_ in the light of other pertinent factors. Id. 270. — , os 


The effect of this decision is somewhat diminished ya ie later con: 


clusion that Swan had a contractual preference right to a new. eae ae 


under the provisions of its expiring lease. Jd.274-O75. _ 
Several years later, however, the Department again, in John White 


. et ab, 60 LD. 272, 277 (1948), dealt with the issue of the preference | . | 


right of a cornering land holder upon the expiration of his new lease — 


in-the. absence of a contractual preference right to lease. _ Although fn | 


the facts are somewhat complicated, they may be summarized as fol- 


| lows: The Whites had held section 15 grazing leases on certain isolated — ; 


or disconnected tracts for varying terms from December 29, 1936, offer- 
ing as base both contiguous and cornering lands. . On Sepeemiber 18, 
1946, their last lease, which: did not have a contractual preference — 
right of renewal, expired. The Whites then, having lost. control of 
the contiguous land, applied for a 10-year renewal, offering as base 
only cornering lands. Their application was opposed by the Boslers 
ao relied upon contiguous lands to establish a preference right. 
In reversing the award of the lease to the Boslers the Department 
held there were considerations which precluded such an award, stating 
Chief. among: these is the intention of the Congress with respect to cornering 
owners, as shown by the legislative history of the 1936 amendment of section 15 


of the Taylor Grazing Act. As originally enacted in 1934, this section provided 
for. leases only of very large tracts, isolated or disconnected tracts of a 640-acre 


_. section or more, and only to owners of contiguous lands. In this form, the pro- 


_ vision was soon'found to be inadequate and unfair, and its revision was urged. | 
‘Ina letter of January 3, 1935, the Secretary of the Interior wrote to. the Chair- 
man of the House Public Lands Committee, in part, as follows: 7 
— x ok The aggregate acreage of tracts of public land comprising less than. 646 
- acres is considerable, and it would seem proper that its use for grazing should be 
regulated by lease. Owr brief experience with this section has also 4 emonstrated 
‘that in many instances the persons who have the greatest need for such isolated | 


ir acts, white living in the immediate vicinity, are incligible to lease them, because —_ 


. oF the contiguous requirements.” ** [Footnote o1nitted. ] [Italics supplied.] 

On. August 20; 1935, the Congress. passed a bill amending the Taylor. Grazing 
Act:and containing numerous provisions which the Department found objection- 
able. One of these affected section 15,. It met part of the Secretary’ Ss criticism 
quoted above by extending. the leasing pr ovision to isolated or disconnected tracts 
of less than a 760-acre section [footnote omitted], but it continued the contiguity _ 
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requirement, ‘although hat seme leases to “homesteader 8, lessees, or other law- | 


ful occupants of contiguous lands,” instead of simply. to: owners thereof. On 
- August 26, 1935, in-a comprehensive memorandum criticizing all the objectionable 


features, the Secretary urged the President to withhold his approval. [Footnote 


omitted.] On September 5, 1935, the President: vetoed the bill, appending the 
- Seeretary’s memorandum to his veto message. 7 
With respect to the proposed leasing provision, the Secr ae commented on the : 
incidents of the checkerboard-land pattern in railroad-grant areas’ such as that F 
here’ involved. “Emphasizing the unfair: effects oe the mandatory char acter of 


2 the contiguity requirement, he said : 


ee Consider the: effect. in an area such as that in which odd-number ed sec 
; tions have been. granted toa railroad and even-niwinber ed ‘sections r CnLLIN- lar gely 2 
in: ‘public ownership. These public lands are all in the categ -Ory of ‘isolated: and 
disconnected tracts,’ while | ‘the’ contiguous’ sections are railroad lands. It. is 


_ common ‘knowledg e that vast areas of these railroad lands have been. sold or 


leased to. large and powerful stock-r aising interests, Under the terms. of the act» 
under consideration the occupant of. the railroad lands and no one else would 
be entitled to lease the intervening ‘even-numbered sections. Thus. this pr Ovi 
“sion patently would operate for the benefit. of the large holder.” 


“The small stockman who has taken a stock- “raising homestead on an even- a 


numbered section im such a region would find himself in a-sad plight for the 
- reason that no homestead 48 contiguous to checkerboardéd public lands. He 
- would | be deprived of alt right or opportunity. to acquire by lease or otherwise 
any other even-numbered section in the region. it is the wise intent of the gr az- 
ing act. of 1934 that, convmensurate with pr oper USE, the small owner shall be 
given at. least. an equal opportunity with his more powerful neig igiibor to enjoy | 
the benefits Of regulated grazing on the public lands... ee will not de: possible 
if this act becomes law.” [Italics supplied. i 
In addition, the: Seer etary declared that the proposed lease provision would ; 
help defeat the fundamental objectives of the Grazing Act, and, again, that he © 
was unwilling to set the stage for the abandonment of homesteads by ‘small 
_ .owners under the pressure on livestock: interests which would follow. t the sign- 
ing of the act. oe 
; During ‘the next year, thd? Public hands Oomimieses of the’ Congress recone +e 


ered their position. They: dropped the objectionable features of the vetoed pill, on 


and they met. fully the Secretary’s objection to the mandatory contiguity require- 
ment of section 15. In the exception clause of the proviso, ° they extended the 
: leasing system to ‘ “owners, homesteaders, lessees, or other lawful occupants” of 
; ‘cornering as: well as contiguous: lands, giving cornering holders as well as ‘con- 
- tiguous holders a 90-day-preference . right to lease the whole disconnected tract, 


and thus protecting holders of even-numbered sections, of whom homesteaders —s, 
and homestead ‘patentees are perhaps the most numerous class. The new ‘pro- 


-posals were. passed by the Congress and approved by the President on June 26, . 
1936, section 15 being in the form quoted above on page 273, | : 

In taking: this action, the Congress" recog nized fully ‘the impincusions of et 
checkerboard-land pattern in ‘railroad-grant areas, and the inequities of the 
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. 1934 leasing etait a also ‘expressed its, pea intent. to ey tthe in 


os justices and. to. pr otect the owner. or lawful occupant. of even- -number ed, corner- | 


ing sections against | checkerboard disadvantages by placing. him. on an equal 7 


lease footing with the owner. or lawful oceupaut of odd-numbered, contiguous = 


sections. ‘The fact that exercise of the: leasing right py. a cornering applicant | 
£2 might. involve his trespass on contiguous lands at a common- -section. corner neither | 
deterred the Congr ess ‘from: conferring. the right nor caused it to make | such 


tr "eSpass a matter of Federal coucern. The Congress. did not condition the right - 


upon.no trespass. in its exercise. _ AS the Department has previously said, “any - 


; question of trespass on privately ‘owned lands in traveling to exercise the’ MISE 72 is 


of Federal range is a matter. to be settled. between the parties or in the local — 
courts, not: in this Department. . * % & Nor can such: ‘possibility affect: the right - 
| of this Department, to. lease such checkerboard public lands.” mee [Footnote omitted. ] 
In addition, the Department has said that where competitors | do not come to © 


an under standing but leave: their. disagreements | to the administrative process, -. 


this Department must render its decision in accordance with the legal Tights — 
and the equities of the parties. [Footnote omitted.] Among such equities, the 
Depar tment has found the urgent need. of the corner ing applicant for the lands 
in conflict, and has held that the. Department may lawfully and equitably grant: 

- Kim a lease, despite the contiguous owner’s complaint about trespass. [Foot-.- 
note omitted.]. Furthermore, in cases where lands in conflict are urgently : 
needed by one of two preference-right claimants but would confer only insig-— 

- nificant benefits upon the second who already has. extensive holdings, the De- . 
partment has said that there is no requirement under any statute or departmental 
policy which would warrant breaking up the former’s long-established grazing 
operations and destroying his livelihood in order to bestow only comparatively 
minor benefits upon the second, whose legal rights were not superior but only 
equal. [Footnote omitted. ] 


. From the exposition of the facts and the: jaw given space it is obvious that P 


the Whites fall in the class of small stock operators. owning even-numbered sec- 
tions in a checker board area . whose interests in Federal grazing leases the 


; . Secretary of the Interior called upon the Congress to protect by revision of the 


leasing system of 1934. It is obvious that by the revision. of 1986 the Congress 
has placed the Whites as cornering applicants for section 15 leases. upon an 
equal footing with contiguous applicants for the same lands, and that, the legal 

rights being equal, the Department must award. the lands in accordance with : 
the equities found. Here, there is no question but that the lands are essential . 
to the maintenance of the ‘Whites’ operations and livelihood,.. but of only 
= insignificant advantage to: the Boslers, if indeed the latter still. own: the. con- 
- tiguous ‘lands. . . | i x 
‘The offer of a. 10-year | lease to the Boslers: was based. on the theory that “the 


proper. use to be made of. the Government land is in ‘connection with the con- 


- tiguous deeded lands. owned or controlled. by Bosler.” [Footnote omitted.] no: | 
| hold thus would be: to ignore. the purpose and. the effect. of ‘the. 1936 revision of 
the leasing: system, to disregard the equal rights” of the Whites as cornering a 


applicants, to give no weight to the. equities . involved, in particular. the urgent - : 
; need of the Whites for ane ee ang, ‘to allow ‘the. ynoestnaiey of tr espass at the as 
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| - common: section corners ‘to affect the lease rights of both. the cornering applicants | 
and. the Government itself. with a limitation. not contemplated by the Congress. | 
_ In these circumstances, the offer of a 10-year lease to the Boslers should. be- 
withdrawn: ‘and. the. Whites’ application for. renewal of their lease for a period 
. a 10 years from September 18, 1946, should be granted. — (Pp. 277-280. ye 
This exposition of the legislative: history of section ‘15. and of the 
; problem ‘it was intended to resolve makes it clear ‘that a. section 15. 
~ preference right based solely on cornering lands may be asserted bya 
lessee seeking: renewal of a similar expiring lease. : There is nothing in 
the legislative history or in the administration of section 15 to ia 


* to. the conclusion that it. sought to protect cornering land owners for . 
only the term of one lease. The problem was a continuing one and the. 
e reasoning which led to the grant of the initial preference right 1 re- - te 


7 quires that it be. recognized when the first lease expires. 
The. Bureau. relied upon Archie M. Dickey, A—-26305 (March 20, 7 
1952), as holding that the superior. preference right based on the 


- - exception. clause in section 15 can ‘be asserted only when the. public — | 


land is first offered for lease. There, however, the public land had 
- been offered for lease on J uly 31, 1987, under the departmental notice | 
of that date, SUPT A, and, so far. as appears, had never been’ apphed for 
by a preference’ applicant under the exception clause or any ‘other. 
The. Department held that: the superior preference right expired. on 


the 91st day after the lands were first offered and that only the other. es, 
(contiguous) preference right could be asserted. The Dichey case, 


therefore, holds only that when land has. been. available for lease for: 


more than 90 days without. any: one: seeking a superior preference- — 


right lease for it and the land | remains continually available, then the 
superior performance. right of cornering contiguous lands is lost. It. 
- does not hold that lessee who has held a section 15 lease from the time | 
af they first became available cannot rely upon the preference as oi the 7 
a exception clause for a. renewal lease.” aie 


2 tn. this case section 12 ecdine: available for lensirig’ sometime after Tuly | at, 1937, ti, owhen’ 


oe a homestead entry covering the séction was recommended: for cancellation. -On September: - 


7, 1957, Monte M. Moore, who had a homestead. entry on section 14, applied for a lease‘on’ | 
_ Section 12. .He was issued a 2-year lease: effective October 25, 1938, as a preference right: 
applicant - under section ° “15. : He applied for and received successive renewals of 5 and 10° 
years, respectively ; there were no: competing applicants for the land, In 1951 Moore’ 
assigned his lease to Clegg Livestock Company.and apparently at that ‘time conveyed | 
section 14, which had been patented to him,. to the ° Company. The company applied. for 
and obtained a 10-year. renewal on October 25,. 1955, ‘basing a preference upon its ownership 
of ‘section 14...-On- January 24. 1956, the company oe section 14 ‘to Lawrence bale 
.Bugas and two- days Jater assigned the ; grazing lease to ‘hin. 3 


70 7 DECISIONS: OF THE DEPARTMENT OF. THE INTERIOR [74 LD. 


To so hold would, LS the White case Sound. ignore the purpose a 
- effect of the 1936 revision of the leasing system and destroy the pro- 
tection which. section 15, as amended, sought to afford those whose 
 jivelihood was based upon control of cornering Jand.* The proper 

resolution here, as in the White case, is to treat the conflicting appli- - 
cants as equal preference claimants and. to award the land on the basis 
of the:needs of the ee and proper emegement /¢ ane eM. Sandoz 
et at., 60 ID. 638 (1947). | 

' Tharefore e, pursuant to ie! agony delegated to the Solicits by 
the Secretary of the Interior’ (210 DM 2.24 (4) (a)4 24 F.R. 1848), 
the decision of the Chief, Office of Appeals : and Hearings, is set aside 
and the ‘case remanded. for further proceedings consistent herewith. 


oawane Was, -, 
— y S cit: 


APPEAL OF FARBER & PICKETT CONTRACTORS, INC. 


| TBCA-591-9-66. a {Deoided: March ‘16, (1967 


Contracts: Geatnetion: and Operation: Payments-Contracts: Formation 
and Validity : Governing Law—Contracts: Disputes and Remedies: 
| Damages: Measurement — Contracts: pepe. and Remedies: : 
- Turisdiction : | 


“Under a contract for clearing logs and- other debris from a eredle where the 
contractor was permitted to remove merchantable logs so cleared and to 
dispose of them for its own account, in lien of burning as required by the 
contract, and. where in addition the contractor cut and removed other 
merchantable standing or fallen trees outside of the work area, the Gov-— 
ernment was eutitled by virtue of the contract provisions concerning the 
contractor’s responsibility for property to deduct as a setoff from coutract: 


‘There are, of course, many possible factual variations lying between this case where the 
applicant had at all possible times relied upon a preference right based on cornering land 
and the Dickey case in which such a preference right had not been: asserted for a decade 
after it might first have been. In one, the Swan case, the Department indicated that a 
preference—right lease based.on contiguous land might be shifted to one based on cornering 
land without prejudice. In White it held that a preference right. first asserted on: both 
continguous and cornering land could survive on eornering land alone. - 

. Whether a cornering preference right asserted eee each time the land became 
available survives is. another variation. _ 

. Without attempting to dispose of all the Biia tons: that may arise, we may offer | as a 
guide the suggestion that the superior preference right may be asserted each time land 
becomes available for lease and is 3 lost each time only when it is not: asserted within a 90-.- 
day Derode. ; . 
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ee due i the contractor, treble damages pursuant to. the’ applicable 


_/ statutes of the State of Oregon. ve Psi to Tne value ee the ance a 
. removed umber. 3 


BOARD OF CONTRACT APPEALS 


Thisi 1S an a ppeul from the ae ofa | decision of the contracting officer 
determining that the sum of $7, 695 should be withheld from final pay- 
ment of $10, 997.60 to the appellant. 1. “The contract. was entered into 
in order to clear a stream known as Cherry Creek, located in Coos. 
County, Oregon, so as to restore normal. drainage, by removing’ logs 
and other debris that had accumulated therein, and constructing catch 
basins.? The appeal involves only the debris removal aspect of the: 


contract. The amount the contracting officer has sought to withhold. _ 


represents treble damages, as assessed by him, under Oregon Revised — 
Statutes 105.810 * for timber trespass upon lands of the United. States : 
ane the appellant’s performance of the contract. | 
' The contract required the appellant to pile and ba the aha Ghia 
it collected.t.. The contract. contained no. provision allowing. the ap- 
‘pellant. to salvage and remove for ‘its own account any merchantable 
logs which might otherwise be part. of the debris to be burned. When 
the appellant. was, observed removing logs. from. the projs ject site, 





1 Although: the first Saragtipti ‘of. the notice: of apeeal (Exhibit No. 41) ‘reads as if ‘the 
- appeal were taken from the entire detision of the contracting, officer, appellant’s: subsequent. 
specification of error relates only to. the question. of .§7,695. If, however, appellant in- — 
tended to appeal from the remainder of the decision as well, -as.to those unspecified aspects . 
appellant’s claim is denied for failure of proof. Unsupported allegations (Exhibit Nos. 
16, 33, 35), are not an acceptable substitute for proof. American Ligurian Co., IBCA-— 
492-465 (January 24, oe 73. I. D. 15, | 66- 1 BCA Der 5326. (All references are to the 
appeal file.) Meg tS nt tee | G2” 
- 2Bxhibit No. 1. es . 

8 “Treble damages for. injury to or removal of produce, trees or anrulic Except as pro- 
vided in ORS. 477.090, whenever any person, without lawful authority, willfully injures. 
-. or severs from the land of another any ‘produce thereof or cuts down, girdles or otherwise | 
injures or carries off any tree, timber or shrub on the land of another person, or of the 
state, county, United States or any public corporation, or on the Street.or highway in front 
of any person’s house, or in any village, town or city lot, or cultivated grounds, or on the 
common or public grounds of any village, town or city, or on the street or highway in 
front thereof, in an action by such person, village, town, city, the United States, state, 
county, or public corporation, against the person committing such trespasses if judgment. 
is given for the plaintiff, it shall be given for treble the amount of damages claimed, or 
assessed for the trespass. In any such action, upon plaintiff's, proof of his ownership: of the 
premises and the commission by the defendant of any of the acts mentioned in this section, 
it is prima facie evidence that the acts were committed by the defendant willfully, inten- 
tionally and without plaintiff's consent.” ORS 477.090 is inapplicable, 

4 Specifications Applicable to Cherry Creek Drainage Restoration Project Disposal. of ° 
Stream Debris, I, II, p. 3, Exhibit No. 1. 
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shortly ; after ae work was commenced, the appellant was directed to. = 


cease such activity.® ‘4 # : ee 
- Subsequently, appellant was advised by the contracting Rie as. - 


followee a 


Mr. Welch ‘appellants stafock mana ohei has * * # ee that he be 
allowed to remove merchantable logs which he has pulled from debris piles and 
stacked. (The Coos Bay Office of the Bureau of Land Management had -in- — 
structed Mr. Welch not to.remove any merchantable logs from the area.) As. 
the contract does not mention anything about merchantable logs, ‘but does 
“ pequire that the contractor. shall pile and burn all flammable debris over 3 
inches in diameter and 3 feet long.in and along the Cherry Creek stream channel 
*.* * ag shown on the plans and as staked’ on the ground * * * itis my decision, 
that the merchantable logs which were taken from, the debris piles, can be re- 
° moyed by Mr. _Welch or burned in accordance. with the contract. Bes 


Thereafter, the appellant was observed ¢ on a number: of occasions. 


cutting trees in the project. area ‘and removing ‘merchantable logs “oe 


aaichy the Government ascertained, came from. Government, latids m 
outside the project boundaries.’ . The appellant was thereupon. directed 
to cease such cutting and removal and was advised oy the Government 


| 7 as follows: a 


. "Reference | is made to the letter of I February 7 2, 1966, aieied by] Mr. J ack Bae. 
| man, Contracting. Officer; regarding removal of merchantable logs fré om Cherry 
Creek. * That letter grants. permission, to. remove | merchantable mater iak 
eeu ‘torn debris. clearing within the ‘clearing area and. does not constitute . 
authorization to remove any material originating | from any green tr ees or von 
those por ‘tions of blowdown trees lying outside the clearing area, . 


The Government. then made a stump. cruise of the entire project a area 
to determine the volume of merchantable timber which appellant re- | 
moved, Within the general area of the. project, a total of 39 trees 


>, OF. stumps were inspected and-14 thereof were deemed unmer chantable.® 


Tt was ascertained that a net volume of 78,175 (rounded off to 78,000) — 
board feet in green and windthrown trees was removed. by the appel- 
lant from within and outside the project site. Of this volume the 
Government excluded 21,000 board feet of salvage logs taken from 


5 Instruction to Contractor, Bxhibit No. 10 {on which appellant's agent’s signature 
appears indicating receipt) ; Exhibit Nos. 11, 14, 15, 18, and 25. 

6 Letter to appellant, dated February 25, 1966, Bxhibit No. 21. 

7 Memorandum dated March 1, 1966, Bxhibit No. 22. 

8 Letter to appellant, dated March 3, 1966, ‘Bxhibit No. 24. ; * Feige Ube 

°Memorandum dated March 21, 1966, with attachments, Exhibit ‘No. 28; contracting 
officer’s Finding of Fact and Decision, Part II, par. 6, Exhibit No. 40. a 
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inside the project a area, and calculated that the appellant should pay it 
for 57,000 board feet,2° ° at $45 per thousand board feet. 
. Since the trees were removed by. the appellant from Ceyeeanne 
| lente without the Government’s permissicn, the contracting officer de- 
termined that the Oregon timber trespass statute, supra, providing for 
treble damages in the event of ‘ Ln yury to or removal of trees. willfully, 
intentionally and without the owner’s consent, was applicable. ‘Thus, 
$7,695, the sum the contracting officer determined should be with- 
held was arrived at by trebling $2,565, the value of the windthrown 
‘trees from outside and the green irees from inside the project which | 
‘were removed by the appellant. 7 , 
Although no objection has been raised concerning ne Board’s au- 


thority to decide this appeal, whenever a setoff is involved a question - 


of jurisdiction presents itself,12 The Board must look tothe contract. 

It will not take jurisdiction of a setoff unless it has jurisdiction under _ 
the Disputes clause of the contract from which the setoff claim arose. 
‘Ifthe right to setoff asserted is premised on an.alleged debt arising 


independently of the contract, the matter is not within our cognizance.1* _ 


Here the provisions of the contract clearly spell out the appellant’s 
 Tiability. for damage to the Government’s a The provision : 
entitled “Protection of Property” reads: oer 7 fet 
“The contractor shall not enter. upon. private eeren for any: - purpose with- ' 


out first obtaining permission. from the owner of. his duly authorized represent- | 
. ative, . shall be responsible for the. preservation of all. public and private prop-. 


is erty, along. and adjacent to. work contemplated under the contract, and shall | : 


use every. precaution necessary to. prevent. damage or injury thereto.- He shall a 
exercise due care in preventing, and shall be. responsible for damages to 


structures of all kinds; whether owned by the Government or privately, and. ae ae 


Shall protect from disturbance or. aes all land. monuments until oes have 


10 Contracting officer’s Finding of Fact, supra, note 9, par. 10. 
1 Jpid. The term “timber” includes down and dead. trees as swell as: growing trees, 

Falk, Timber and Forest Products Law 75. (1958). 

12 Compare A, BL. Dougherty Overseas, Inc., ASBCA. ‘No. 11163 (March 24, i986): 66-1 
BCA par. 5478, with Houstor-Fearless COD: Westwood Division) ASBCA No. 9160 
(March 23, 1964), 1964 BCA par. 4159. 

18 Norla General Contractors Corp., ASBCA No: 6497 (October 12. 1961), 61-2 BCA par. 
3183; L. R. Sommer, ASBCA No. 5065 (December 31, 1958), 58-2 BCA par. 2043; 59-2 
BCA par. 2417 (November 30, 1959). 

44. L. Dougherty, supra, note 12; Skidmore: Owings é Merrill, ASBCA-Nos. 5964 and 
6802. (September 12, 1962), 1962 BCA par. 3518; Sound Ship Building Corp., ASBCA No. 
4939 (April 21, 1959), 59-1 BCA par. 2178; Delta ‘Tank Manufacturing CONDE Inc., 
ASBCA No. 3699 (June 28, 1957), 57-1 BCA par. 1341. 

_. General Conditions Applicable to eae Creek Drainage Reatovation Project; ae 17, 
D.'T; Exhibit No. 1. 
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| oe been Groueciys referenced by the Engineer, 


- The contract also provides as follows: * oS 
The Contractor shall * * * be responsible for coniplying with any - appli- 
cable * * * State * * * laws, codes, and - regulations, in connection with the | 


prosecution of the work. He shall be similarly responsible for: all damages to” - 


persons or property that occur as a result of his fault or. negligence. aes 


~ ‘In undertaking to be “responsible” for damage to property, the ap- : 
. ie has made: itself “hable, legally accoMb ble. and answerable” . 
therefor’ within the purview of the contract. Thus, the deter-— 


mination, assessment, and withholding by the contracting officer were - | 


made not outside the contract but on the basis of contractual authority. a 
-This appeal therefore presents a dispute concerning questions of fact — 


_. arising under the contract within the contemplation of the Disputes ss ot 
~~ clause, with respect to which this Board has jurisdiction." = 


The appellant has not denied that it removed the timber. N either 
has it disputed the amount of timber the Government claims was re- 

‘moved. Rather, appellant maintains “that whatever timber was -re- _ 
moved. was by the terms of the contract the property of the contractor — 


to dispose of in any manner 7 It Saw fit, whether by: oo or” 


otherwise.” 2° a 
If the appellant. removed: only’ tiniber iat it had aeiseedes in es 


actual course of clearing the stream of debris, we would agree that = 


-it-could “dispose of it in any manner: that.it saw fit. 29 ‘There’ 1s 
perhaps implicit in the obligation to burn the option. to remove in 
lieu thereof. In any event the Government expressly. granted. the : 
-_ appellant the right to remove ‘merchantable logs taken from debris 
.. piles. » 3 | : 
“The appellant, showscen. did not limit itself to removing ieee 
. gathered from within. the project area. ‘The evidence is iaple that 
it removed, as well, green trees from within the area of work and : 
~ -windthrown logs from outside the project site. The “terms of the 
contract” clearly do not, contrary to its assertion, authorize the appel- 
lant to do so.” urehermers, the Government had ordered it not 
. to remove such. green trees and. windthrown. logs. Whatever right 





16 Standard Porn 23-A (June 1964 Bdition), Article 12, “Permits. and Responsibilities,” . 
Hxhibit No: 1. .. 

137A Words and Phrases (Supp. 1986) a Black, Tay Dictionary (ga. ed. 1983), 1547, 

By, R. Sommer, supra note 13, in which the contractual provisions relied upon by: the 


contracting officer when he withheld contractor’ S monies were similar to those cited here. _ 


19 Notice of Appeal, Exhibit No. 41. 


20 The appellant appears to have abandoned the noeition it took earlier in- inet course’ “of sae 


this dispute that it was directed by the Government inspector to cut merchantable trees. | 

Appellant’s letter to contracting officer, dated May. 20, 1966, Exhibit No. 38. This con- _. 
tention was considered and rejected by the contracting officer in his. oe of Fact and © 
Decision, Part II, par. 9, Exhibit 40. = 8 
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me fie app llant had to remove. Teena as from the debes did ek 


‘not extend over to green trees and “windthrows.”. Its conduct con- 
‘stituted a violation. wor its contractual responsibility to preserve the © 
property along and adj acent to the @ area, » where the work was 8 being: | 
| performed. Poe 7 | 
The appellant has not stiaclesd ‘the aathontys of the contracting ; 
me officer to apply the. provisions ‘of the treble damages statute against 
it, nor do we. Under the circumstances of this case the contracting ; 
‘hice: was merely performing an administrative function authorized 


4a, by the contract aH utilizing an explicit statutory formula: ae age 
Neither has ‘the appellant questioned the. valuation placed upon the 


timber by the contracting officer of $45 per thousand board feet. In — 
our view such valuation is reasonable. Nor is the method. used. by. - 
the contracting. officer in assessing the treble damages improper.” 


Rather, the appellant contends, “The responsibility, if any, of 


Farber & Pickett would be on a single erumpag? basis rather than 
treble.” 2 7 ) me 
The Oregon law, however: is to: the contrary. 2 Once proof of 
ownership on. the part of the § myur ed party and the commission by 
the alleged trespasser of any of the acts mentioned therein, viz., cut- | 
ting down, injuring or car rying off any tree or timber, are shown, 
he is prima facie liable for treble damages under the statute.2” The 
Government’s ownership is unquestioned. The appellant’s conduct 
is undisputed. The appellant has not overcome the. statutory 
presumption. against it. 
The appellant has not furnished a any proof that would either negate 
its contractual ‘ ‘responsibility” for failure to preserve the Govern-. 
ment’s. property or mitigate the amount of damages assessed. A 


a1 ORS 105.810, supra note 3. 

2 1n Paut @. Heimick Co., IBCA--39 (Supp. ) (August o1, 1958), 65 I. D. 355, 58-2 BCA 
par. 188%, this Board upheld a determination by the contracting officer that the contractor 
was obligated to pay the Government the sum of $10,232.55 representing the cost of sup- 
pressing a forest fire and the value of the National Forest resources that were lost. In 
L. R. Sommer, supra. note 18, the contracting officer withheld $17, 499.10. from the con- 
tractor. for | causing a Government : tower to collapse. The Board reduced the qamaee 
assessed by the contracting officer to $8,560.60. 

23 We note that ORS 105.810 was brought to the atten tot of the appellant. as ere as 
chris 11, 1966, well. before most of the acts of. eer epaplnnes of Bxhibit 19. 

% United States v. Firchau, 380 P. 2d 800 (Ore. 1963). 
_ "3 Notice of Appeal, Exhibit. No. 41. - — 
80 Falk, supra note 11, at. 61, stating “double stumpase salene x * with a few excep- — 

tions *.* * ig. the minimum cost of a ereebees | in Oren a ~ ‘x 

at 7 ORS 105, 810, supra note | 3. ; 
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| trespass is not decassd by a apictakee of ae or r of fact.” 2° The appellant 
was clearly not an innocent trespasser, in which case it would be liable — 
only for double damages.”® The evidence is strong and unrefuted | 
that the appellant did not act through a reasonable misapprehension. “ 
Tt has not presented any proof that it had good reason to believe — 
that it could lawfully remove the timber. On the contrary, it con-— 
tinued to remove the timber after having been warned not to. _ 
We find that the. contracting officer was justified in determining 
that the appellant’s removal of the timber constituted a failure to 
_ preserve Government property for which it was responsible. under. 
the contract. We further find that such acts constituted a. trespass 
under Oregon law. ‘Finally, we find that the. contracting officer was 
. empowered to ascertain the extent of the appellant’s legal responsi- 
bility to the Government therefor through the application of the 


si Oregon treble damages statute. 


Accordingly, © the amount withheld from. final ‘payment, a 
- appropriate, 7 : 
“Tho appeal i denied. PS Se es 

| Trontas M, Dunston, Deputy Chairman. — 
a cONCUR: A ae Oe Seg Ge eG eee oe 


Dean F. Ravan, ¢ hairman. 
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Phosphate Leases ae Permits: ‘Permits 


An application for a phosphate prospecting. permit is properly sejeciea when 

. information is available from which. the existence and workability of; the 
ie phosphate deposits in the land applied. for can be determined; it is not 
i necessary that the information. specifically describe the phosphate deposits: 
within the land applied for, where detailed information is available regard- # 
ing the existence of a workable deposit in adjacent lands and geologic and 

_ other surrounding external conditions, from which the workability of the 
deposits in the subject lands can be meaqna blyA inferr ed. ae aoe 


. 28 Yor don Creek Tree Fire, Ine. v. Layne, 368 P. 2d 737 (Ore. 1962). 

2 ORS 105.815. 
- 80In Pisher vy. Carlin, 846 P. 2d 641 (Ore. 1959), where an assessment. of treble damages 
was upheld, the defendant had been pale notified not sr. cut plaintiff's trees, 


7%) =... ATLAS’ CORPORATION. Pr Tatge be 29g 
. ee he March 17, 1967 ee 
. APPEALS FROM THE BUREAU OF LAND MANAGEMENT . 


a oie Corporation. has appealed to the Secretary of the Interior 
fon decisions dated March 11 and May 9, 1966, whereby the Office of 
| Appeals and. Hearings, Bureau of Land Management, affirmed deci- 

. sions of the Idaho land office rejecting in part its applications Idaho 

016248, 016246, 016247, and 016248,! filed for phosphate prospecting 


- permits on certain lands 1 in sec. 18, T. 68., R. 40 E.; secs. 18 and: 19, T. 


6S.,R. 41 E.; sees. 14, 22, 23, 26, and 35, T.7S., R. 49 E.; sees. 17, 20, 


91,93, 94, and 28, T. 18. R. 445; : Secs. 97 and 34, T.8S.,R.45 E.; al 


secs, 3, 10, 15, fe 92. T.9 S., R. 45 E.; ; Boise Meridian, Idaho, wider - 
the provisions of section. 9(b) of the Mineral Leasing: ‘Ree as added. — 
by the act of March 18, 1960, 74 Stat. 7, 30 U.S.C. § 211(b) (1964). 

Since the snacenpit of ‘ie Mineral Leasing Act of February 25, _ 
- 1920, 41 Stat. 437, as amended, 30 U.S.C. § 181 ed seg. (1964), the Sec- 
_ retary of the Interior has had the authority to lease phosphate deposits 
of the United States. In 1960 the Secr etary was granted the additional 
authority to issue prospecting. permits where prospecting or explora- 
tory work is necessary to determine the existence or workability. of 
phosphate deposits in any unclaimed, undeveloped area, The author- _ 
ity to issue phosphate leases is set out in section 9(a) ofthe Mineral: 
Leasing Act, as amended, 62 Stat. 290, 30 US. C. G3tL{(s) (1964), 
| essentially as Orig’ ginally enacted, which provides: i 


The Seer etary of the Interior is authorized to lease to any applicant qualified 
under this Act, thr ough advertisement, competitive bidding, or such other . 
methods as he may by general: regulations. adopt, any phosphate deposits of. the 
United States, and lands containing such deposits, including associated: and 
related materials, when in his judgment the public Interest, will be best served | 


to 


thereby. a eg 


The authority of the: Secretary to issue: cece permits was. 
added to section 9 of the Mineral Leasing Act. by the act of March 18, : 
oan SUPT, which j in pertinent part provides; eas 


| im | b) Where prospecting or exploratory work is necessary to determine the exist- 
ence or workability of phosphate deposits in any. unclaimed, undeveloped | area, 


ate 


the Secretary ont the Interior is authorized to. issue * * * a i a peat 


: 1 The first offer is. involved in appeal A-30617 from. the decision. dated March. 14, - 1966. : 
. The remaining three offers are involved in appeal A-30677 from the decision of 1 May 9, 1966. 7 
2£The pertinent language is identical with that: governing the issuance of coal prospecting 
permits as set out in the Mineral Leasing Act as originally enacted (section: 2, act of 


February 25, 1920, 41 Stat. 488) and as it now reads (section 1, act of June 3, 1948, 62 


Stat. 289, as amended, 30 U.S.C. § 201(b) (1964)). 
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: which shall ¢ give the exclusive right to prospedt for ‘phosphate, deposits, i including 
associated minerals * * % and if prior to the expiration of the permit the per- 
—Inittee shows to’ the Seer etary that valuable deposits of phosphate have been dis- | . 
covered within the area covered by his permit, the permittee shall be entitled to 
a i lease for any or all of the land embraced in the prospecting permit. 


- Each of the applications i in question was rej jected in part by. the land 


office upon the basis of reports of the Geological Survey which recom- ~— 


mended, inter alia, the rejection of certain lands classified as underlam. 

~ by workable phosphate deposits, and, as such, subject: to. the aorcees 
provision of section 9(a) of the act, supra. 

Each of the decisions was iepedlod to the Dizector, Bure eal of Land 

Management, with respect to the determinations of the Geological — 


_ Survey that the lands were underlain by workable phosphate deposits. — 


Th its appeals Atlas set forth lengthy discussions of geological infor-. 


-- mation known to it, primarily based upon Geological Survey publica- 


_ tions, relating to each of the subject areas. In addition, it discussed : 
the pertinent law and regulations. Upon this basis, Atlas contended 
that the Geological Survey had “insufficient evidence to classify any 


phosphatic shales which may exist on the Subject Land as being work- 
able and that the Subj ect-Lands should, therefore, be subject to the 
po statutory provisions authorizing thei issuance of peeepaate a aaa we 


permits.” . 
ae Inve order to fully eealuate the sey of the technical. ar -guments 7 
- made in the appeals, the Office of Appeals and Hearings requested the 
BS Geological Survey to review each of the applications i in question and. 
” prepare supplemental reports and. recommendations. Upon the. basis 


of the supplemental reports, which were incorporated i im the decisions’ : 


of March 11 and May 9, 1966, the Office-of Appeals and Hearings, in 


OM affirming the decisions of the land office, concluded that Atlas had not _ 


clearly shown that the determinations of the Geological Survey were 7 


: improperly made, and, in the absence of such a showing, held that the 


AES determinations Sel Hot be disturbed. 


The decisions were appealed to the Secretary of the cee In 
both appeals the contentions of the appellant are virtually identical and — 
are essentially the same as those made to the Bureau. In the present 
appeals Atlas sets forth three separate arguments: the determination 
of the Geological Survey that subject lands are underlain. by workable 
phosphate deposits is improper because the determination is (1) un- 
supported by the facts known to Atlas and to the Geological Survey,, 
(2) contrary to the intent of the law and regulations, and (3) inconsis- 


cm — : 0}. ATLAS: CORPORATION ea Qe 
7 fae ee March 17, 1967 fo . 


“ae tent with the Geological Survey’ $ application of the ee a fori 8 A 


tions in other cases. However, the ar guments are related, for Atlas © 


‘relies upon the same basic contention in their development—that & : 
_. determination of workability cannot be based’ ued aeee geological sak Soe 
— inference, at least not in these cases, a 


In the present appeals, as it: did | m the a paloe) Atlas. sets a 
‘forth lengthy discussions of geologic information relating to each of | 

> the subject. areas, based primarily upon Geological Sur vey: publica-_ 
tions. Atlas points out that none of the geologic information in the 
publications specifically descr ibes the subject lands, and that, with. one 


exception, the information reveals that there are no outcrops. of phos- | 


phatic shales on the subject lands.: However, Atlas expressly states. - 


- that: “there is no material dispute. as to the. ‘factg in this case” and 
agrees with the Geological Survey that the existence of phosphate de- 
posits underlying the subject Jands can be inferred from the geologic 
information. Atlas concludes, in general, that since it has shown 
that the existence of phosphate deposits underlying the subject lands 
_is merely inferred from the geologic information, none of which spe- 
_ cifically describes the deposits in the subject lands, there is not suf- 
 ficient-information upon. which the Geologic Survey can determine the 
workability of the phosphate deposits underlying the subject. lands. 
~ Ineffect, Atlas contends that a determination of workability cannot. be _ 
~ based upon geological: — alone, but must be based upon what ~ 
it terms “actual knowledge,” é , geologic information specifically de- a: 


- scribing the deposit in each of the tracts of the lands applied for re- © 


sulting from an actual physical examination of the Eepone in the land > 


7 by means of drilling or exploratory work on the ground. 


Iti is clear that Atlas has no dispute with the geologic facts j in these re 


es cases. Rather, in contending that a. determination of workability | can- di 


not. s based upon geological inference, Atlas challenges the standard — we 


; that the Geological Survey applies in determining whether lands are _ - 
.. subject-to the leasing rather than prospecting provisions of the Miner al. 


| Leasing - Act, supra. In each of the. arguments outlined above, 3 inde- 


_ veloping its contention that “actual knowledge” is required to deter- 


. mine. the workability of a phosphate deposit, Atlas relies upon, toa | 
- greater or lesser extent, an. interpretation or application of the general ~ = 
ie laws, the permit statute, its legislative history, and. the perti- - 
nent regulations. In addition, Atlas attempts to strengthen its case 
by citing occasions when - ompecting per mits have been granted where alee 
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- the inference of workability + was allegedly a as strong. or strong er than 7 j 


~ ‘thati in the present cases. 7 
A careful examination of en of the se upon which Atlas es 


a developing its contention that a determination of workability, can- 
not be based upon geological inference, which are scattered, through- — 


out each of the three principal arguments, discloses nothing to support _ 
placing such a limited construction upon the standard from which the 
— Geological Survey establishes workability. Only a brief discussion of 
| each basis is necessary to. reveal its inaccuracy, inapplicability, or lack 
of merit. ; 
First, the ponseniction <nich rere ee upon ca language of the 
statute, its legislative history, including testimony at congressional 
_ hearings subsequent to the enactment of. ‘the permit statute, as well as_ 
— the pertinent regulations, i is a result of its. playing on words. In its | 


discussion of these matters Atlas. attempts to develop its. contention | 7 


through the interchang eable use of such terms as “not known” or “no 

known facts” or “actual knowledge” with “workability can[not] be — 
established by inference.” For example, in initially discussing the per- 
mit statute, Atlas states that the “clear intent of the statute is if either 
the existence or workability of such deposits on a particular piece of — 


property is not known, * * * a prospecting permit should be iss | 


sued * ae ” [Italics added.]- Essentially, this.is accurate, but such — 


_ language, i in itself, does not preclude the possibility of establishing He 


_ workability through geological inference. The construction of the - - 


a pauls proposed by Atlas is clearly untenable. 


Second, in discussing the regulations, ve ae out ‘that ihe 


standard used by the Geological Survey in determining whether lands 


are subject to leasing is inconsistent with the standard applicable to_ | 


8 permittee i in establishing his preference right toa lease. Thestatute 


requires that the permittee show a valuable deposit has been discovered, _ 
and the regulations promulgated thereunder, which Atlas attempts to ; 
| apply to the Geological Survey, set forth a standard of proof clearly - 
limited to those circumstances. Finally Atlas attempts to apply geo- : 


logical inference as it relates to the concept of discovery under the gen-— - 


eral mining laws to the present circumstances. The general mining 
_ laws have had no application to the leasing of pooep nate [en 
since the enactment of the Mineral Leasing Act, supra. 7 
The fallacy common to these analogies i is that geological inference — 
| cannot be used to establish ae valuable deposits have been discovered 


i.) a ATLAS CORPORATION = —~——<“i—stsCSES 
ee a March 17, 1967 | oe _ 


| within the area cov ered by a prospecting permit or to establish a dis: 
covery under the mining laws. In each case the permittee or claimant: 


must show the physical existence of the deposit within the limits of the — es 


permit or claim and demonstrate that it. 1S valuable, 2.e., that the ex- 


traction 1s economically feasible or that the deposit w ane a prudent | 
man in the further expenditure of time and labor with the reasonable — 
expectation. of developing a valuable mine. There is nothi ing in the | 


legislative history quoted. by the appellant t to justify al. conclusion, that 
the Department was intending to abandon. the use of eeological and 


~ other surrounding and external conditions to aad it decide whether a = 


- lease or prospecting permit should i issue. 


Thus, it. is clear that neither the eens mining ae ‘the permit | 
statute, its legislative history, nor the pertinent qooulations: can be> 
: properly. relied upon to establish the contention of the appellant that . 
8 determination of workability cannot be based upon geological infer- 
-ence, As this is the foundation upon which the three oe argu- 


| ments of Atlas are based, they too must fail. | 


N evertheless, it is advisable to examine. in. ae detail ‘he argu- 
ments set forth by Atlas directly challenging th the gece: ee by 7 
the. Geological Survey. . Atlas states:) us 


The Geological Survey in its [four] supplemental - repor ts basés iis determina: 7 : 


tion that workable deposits exist on the: Subject’ Lands on the following reasons 
reported in the conclusions of those reports: 


(i) Pr oximity to existing competitive leases and active nining operations: 

| (ii) Association with existing competitive leases and active mining oper ations ; : 
(iit). Portions of the lands were previously classified for leasing ; ae 
— (iv) Lack of evidence to refute the leasing: determination ; | 

(Vv), Sample trenches in the immediate PAGIMIE Ys 28 ics Lace 
ee It. is submitted. that each of the conelusious are. specious. eras ir elceanite ‘The 
CAopeliant has. clearly shown that the determination was impr operly, made. Not- 
withstanding . [the . above reasons] * , Appellant has clearly demonstrated - 


that. the existence of workable deposits. canndt: be shown. The Geological: Sur- ’ 


vey has. resorted to immaterial reasons. to emasculate the permitting provisions 


of the. Mineral Leasing Act to. openly flaunt the: clear. intent of Congress to issue. 


| permits. when workability is not known and to. apply the leasing provisions on 
| land where no mining operation could. couceivably be. commenced without extell-. ~~ 
_sive physical exploration on the ground. _ 


The Geological Survey based its determination. on Ea Gesine y eateiaes of 


the. Subject Lands and projections. on to the Subject. Lands. ‘The determination - 
is based upon geological inference. The determination is not based in any way _ 


on actual knowledge. or actual discovery of a valuable workable phosphate | 
penOsty, on the Subject Lands. - | 
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* * & he mere presence of phosphatic shales in. surface outcrops on neigh- 
ee lands or inferred subsurface presence cannot constitute in and of itself 
sufficient evidence. to classify phosphatic shales aS occurring in valuable work-' 
able deposits, as contemplated by the Mineral Leasing Act, supra. 


What is the standard intended by the Cong ress? cee the Con- 
gress was well aware of the derivation of the. language of the phos- — 
phate prospecting permit statute (S. Rep. No. 879, 86th Cong., Ist. 
Sess., p. 2 (1959) ), 4.€., the language of the coal prospecting permit 
statute as set out in the Mineral Leasing. Act as originally enacted,? 
it becomes important to’ examine how the. coal statute has been con- 
strued i in the course of the 40 years intervening between the earlier fae | 
| act, and the later phosphate one. ; | 
- Shortly after the Mineral’ Leasing Age was $ enacted, In E mmett 6 
Olson, 48 L.D. 29 (1921), the Department considered an appeal 3 in- 
volving the rejection of an application for a coal prospecting permit | 
on the ground that a lease was the proper method of disposition under 
_the.act. The Department, in affirming the 1 re] jection. of the application. | 
for a prospecting permit, considered relevant some of the same fac- 
tors against which Atlas now protests in the present appeal—that i 1S, 
| proximity to an operating’ mine, a mine operator’s opinion thatthe 
-land.is leasable, location of the land in a known coal field, and the - 
character of coal beds in adjacent lands. ‘The pertinent evidence was 
“summarized in the decision as follows: : te, 


On November 24, 1920, the Geological Survey reported oe the Commissioner 
of the General Land Office that the lands lie in the well known Book Cliffs coal 
field of north- central Utah; that the. Cameron Coal Company has an operating - 
mine in Sec. 85 in which the existence and workability of at least two beds of 
. coal about six feet in thickness and lying at moderate depths have been com- 
pletely — demonstrated ; that the coal-is of a high quality bituminous for which 
there is a ready market ; that other large mines exist within one or two miles of 
said lands; ‘that the fact that the Cameron Coal Company, owner of a going 
mine on adjacent lauds, considers the presence, character, and quality. of the 
coal in the lands in question sufficient to justify it to apply to have them defined — 

as a leasing block and offered for lease, without additional prospecting, seems to 

establish convincing evidence that prospecting operations are not necessary. to 
prove the existence and workability of coal of commercial value. It was rec- 
ommended that a prospecting permit be denied and that the lands be offered 
for lease, 48 L.D. at a, | es 





8 Tt is: noted that the character of phosphate deposits, which occur with great uniformity 
of thickness and cohen of quality » pone ‘wide areas, is most similar to coal 
denote: 7 
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| “After niche the language. of. f the coal permit statute, , the ° Depa : 
a ment concluded : iz 


“ander this section. the Becrges of the Interior. issues permits. tO. prospect 
unclaimed, undeveloped lands where prospecting. or exploratory work is neces- — 
- sary to determine the existence or workability of the coal: deposits. 


‘Primarily. the Secretary. of the Interior must: determine whether or. nee. 


> exploration is first necessary to ascertain whether a tract of public coal land 


should be. placed within a leasing unit. If he becomes. satisfied from the evidence | 
within.. his. possession that: exploration is unnecessary, it is. within his: discre- 


a 


tionary authority to. pr ‘oclaim the land subject to. lease | in the ast instance. a ae 
48 LD, at 31, 82.. hk ae . 


~The Olson, case; supra. Saphilee not: cae any carligt cases, was a. 
iogiaal application of the prior law governing the disposal of coal. 
However, in the following year, the pertinent rules and decisions pre- 
_ viously applied by the Department in determining. whether lands are 
valuable for coal were discussed at length in State of Utah, Pleasant 
| Valley. Coal i td ETECPUCR OF ve ihe hid 49 LD. 212 (O22) 
as follows: | ; 


The evidence in the: case shows. eae there are no exposures or outcrops. of | 
valuable -eoal on the land, and it is, therefore, vigorously contended that under 


the rules, regulations, ‘and decisions as formerly pr omulgated and applied by the : = 
‘Department, it must be held to have been noncoal in character on. the decisive _ 


date. * hk, | 
a In the justracione of October 26, 1905, ‘vie Department discussed its previous 
decisions and those of the courts, finding that there was nothing in. the decisions 
of the. Supreme Court to warrant the construction that evidence. exclusively of 
the mineral character of lands adjoining or surrounding: a particular tract in 
controversy is incompetent to establish the like character of the latter, and held 
that in determining whether a tract of public land contains coal deposits, what- . 
_ ever is relevant and bears in any degree on the question is admissible in evi- _ 


dence; that the characteristics peculiar to such. deposits are to be kept in view 


and. that the presence of such deposits may be determined upon authenticated 
evidence of conditions which constitute a sufficient guide of. the aie cole or 
coal expert, : gas a Se So 

_ Subsequently the same. question arose in the Diamond Coal and | Coke Company 
v. United States [233 U.S. 2386 1914) ], and the decision of the Supreme Court, 
in harmony with the rule established by the Department, is expressed with such 
clarity and emphasis as to leave no doubt of its meaning. * * * 49 LL.D. at 215, 
216. ae 4 fess iH | a . 3 “a, 

oR me Fk re i Se 
The Department is of opinion that in this. case the law as construed in Diamond 
Goal and Coke Co. v. United States, must be followed; that in order to except 


_ 4 Sustained in Work v. Braffet, 276 U.S. 560 (1928). 
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7 lands fr om the er ant to the State it Mnnst appéar that at the wats the. seit per- a 
- sumptively attached the known conditions were such as to.engender the belief 
that.the land contained coal of such quality and in such quantity as would render 


its extraction profitable and justify expenditures to that end; that the character 
of the lands may be deduced from evidence of adjacent: disclosures: and other 7 
ae surrounding or. external conditions and that proof of their character is not: limited | | 
“Ee §O actual discoveries within their poundaries. 49 L.D. at 218. | 


Over the years the Department. has. applied the same or ae sai 


: criteria to the adjudication of applications for coal prospecting per- 


mits, John Smalley, A-24166. (August 15, 1947)—bed of commercial | 
coal on adjacent land, coal bed inferred to pass under land applied 


for; Cavanal Coal Company, A-27034 (December 20, 1954) ; Morris. 
— Kline, A-27651 (October 29, 1958); Claude P. Heiner, 70 I.D. 149 
(1963). .The same standard detonmines: whether leases or permits are 
. to be issued for sodium minerals, C. A. Romano, A-27003 (December 3 By 
1954), and for potassitim, Charles W. Hicks, ‘A-97130 (June 6, 1955), — 
- under statutes authorizing the issuance only of leases and not ‘permits, 
it; the land is known to contain valuable. deposits of sodium or. potas- 
sium minerals. Section 24 of the Mineral Leasing Act, as amended, 
45 Stat. 1019, 30 U.S.C. §§ 261, 262 (1964) ; section 3, act of Febr wary cf 
1997, as amended, 62 Stat. 292, 30 U. S.C. § 283 (1964). a 
After enactment of the phosphate permit statute, ine same criteria 
have been considered in‘ determining whether phosphate prospecting 
permits or leases are to be issued. The Department has consistently 
held that the Secretary i is without authority to issue a prospecting 
permit for more detailed. exploration on land where phosphate deposits 
are know to exist in workable quantity and that it is not necessary, in 
order to sustain a finding that such deposits do exist in workable _ 
quantity, that a determination can be made with some degree of assur- 
ance that a mining operation. will be an economic success.” Rather, it 
is enough that the available data is sufficient to determine that the lands 
under consideration would. require only. limited pr ospecting to pr oject 
_ a program for development but would not require prospecting for the - 
- purpose of determining the presence. or workability of the deposit. 


John D. Archer, Elizabeth B. Archer, A-29974 (June 16, 1964) ; 


Elizabeth B. Archer, A-30024 (June 17, 1964) ; Llizabeth B. Archer, 
— A-30220 (January 14, 1965) ; William I. Coun A-30516, es | 
| vember 4, 1966). | | 


. This long continued saninistanne and d judicial riseaaeon: and 


its: recognition by. CORES is persuasive ee Om Detent evidence to 
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| ong ae tact that, land contains valuable deposits of certain min- 
7 erals, that it is known to: be valuable for minerals, that it contains com» 


| mercially valuable deposits of minerals, or that explor ation. isnot neces-. 


sary to determine the existence or workability of a.coal or phosphate 


ce. . deposit, may consist of } pr ‘oof of the existence of the minerals in adj acent 


~~ lands and of geological and other surrounding and external conditions. 


On the other hand, it is not necessary; as ‘Atlas insists, ‘to demonstrate — 


the workability of: fhe mineral deposit from an actual physical exam- 


eet ination of the deposit in the land ae for DY. means ‘of drilling or a 


PA actual exploratory work on the ground. 


_ In view of the foregoing, wherein, the. propriety of ‘the ‘Sandaga it 


ioe supplied by the Geological Survey in determining whether the lands in. . 


Pe question are subject to the leasing pr ovisions ‘of section 9(a) of the act, | 
— supra, is clearly established, we have reviewed. the contention of the | 


appellant that the determination of the Geological Survey 1 is. unsup- 


ported by the facts known to Atlas and to the Geological Survey. As 
pr eviously noted, Atlas expr essly states that it has no dispute with the 
_ facts in these cases, and since the facts set forth in the present appeals. 
are essentially he same as those set forth below, we believe that a 
Further. review of the cases by the Geological Survey j is unnecessary. 


Consequently, the supplemental reports of. the Geological Survey, 
which were included in the body of the decisions of the Bureau, have. 
been examined in light of the allegations set forth by Atlas, and I find 
that, in view of the character of the adjacent lands, , par ticularly the-fact 
that the workability of. deposits 1 in. close proximity has been conclu- — 
sively established by. means.of sample trenches and existing mining 
- operations, the information. is. sufficient to justify the determination. | 
mace by the Geological Survey that the lands:i m question are ‘underlain - 
by. workable phosphate deposits. Accordingly, since competent. evl1-. 


ee ae dence clearly supports a conclusion that: prospecting or exploratory . 


work is not. necessary to determine the existence or. workability of 


| ie phosphate deposits i in the lands applied for, the A for Ee OS- - 


os pecting permits were properly rejected 1 In part. 


‘Therefore, the decisions appealed from are affir med. 


Hee Re ANDERSON, ce - 
Assistant # Searetary of t ae Interior. 


86 DECISIONS OF THE ‘DEPARTMENT ‘OF THE INTERIOR [Ta LD. 
APPEAL OF 7 B. SAMFORD, IN | 
‘TBCA-523-10-65 ar ‘Decided M arch a3 1967 


Contracts: 7 Construction and. Operation: Changed Conditions—Contracts: 
Construction and Operation: : Notices—Contracts: Disputes and 
Remedies: “ ‘Equitable i plang aa ee and | + 
Remedies: Burden of Proof. i a a 

; Cinder a. -eontract: providing for extra compensation for. excavation. of rock, 

which contained definitions of solid rock, ledges, and. boulders, . where the 
‘ contractor encountered. ar changed: condition consisting of many . boulders 
of sizes exceeding those represented by the contract, the contractor ‘is not 
entitled. to an equitable adjustment on the basis that. such boulders con-- 


stituted solid rock, in the absence of timely notice to the contracting officer 


~ of the condition so that appropriate corrective measures could be considered ; 
and in absence of a ‘preponderance of evidence supporting the contractor’ = 
claim, the equitable adjustment allowed by the contracting officer’s findings 
with respect to the volumes of boulders excavated will be affirmed and. the 

| appeal denied. 


Contracts: For mation and Validity: athadlty to Make—Contr acts: Per- 
formance or Default: Inspection 


An informal agreement between the contractor and a . Government inspector 
in substance that excavation at three pond sites of all boulders and other - 
smaller material should be billed as one hundred percent solid rock, did 
not bind. the. Government because of ‘the inspector’s lack of authority, and 
was properly rejected py the contracting officer. : 


Santee: Construction and Operation: Drawings anal Specifications— 
Contracts: Disputes and Remedies: Equitable Adjustments 
A eontractor is not entitled to an- equitable adjustment under a claim 
of extra work for installing concrete ballast pads on top of underground 
tanks where the drawings clearly require such ballast pads to be included 
as part. of the installation of the tanks, and such ballast pads are not. 
referred to in any other separate pay item for econerete work, such as. 
Claimed by the contractor with respect to thrust blocks, anchor. blocks, 
peste pad ane outfall pads. ; 


‘BOARD. OF. CONTRACT ‘APPEALS 


‘The appellant contends that the contracting officer’s- <atthorizad 
‘payment for. excavation work required in the construction of three — 
~ concrete ponds is insufficient (Claim No. 1), and that he erred in — 
refusing to make separate payment for concrete placed. over three 
underground propane storage tanks (Claim No: 3). Because the con- 
tracting officer had. not made a final appeulable decision respecting . 
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Claim No. go (: additional grading), the. Boat issued an: order on Feb- — 


ruary 15, 1967, requiring the issuance of such a decision on or before age 


March 10, 1967; eae Claim No. : 2 will not e considered 3 inthis: 


= eg opinion. 


| The 4 ontraet CG Zaim No. of) 


= ger B. Samford, the: “undertook, under standard ‘eonstraction. con- = 7 
~ tract forms, to ome a hatchery building, several associated build-- 
Ings, two residences, nine rearing or nursery ponds, and many other _ 
- facilities at the Greers Ferry National Fish Hatchery, Heber Springs, 
Arkansas. The appellant’s total bid for 60 items listed in the bidding 


- eo schedule was $478,532. Item No. 47 was for one concrete nursery. ae 
~~» pond at $15,000. Ta No. 48 was for eight concrete rearing ponds 


at $13,000 each... In fact, two nursery ponds and only seven rearing 
: popds were constructed at the site: : 7 | 


Section 5, Structural Excavation, of the Technical Specifications, = 
| provided i in part: 


5-O1. STRUCTURAL HXOAV ATION shall ineinde. the removal of all ma- 


terials of whatever nature. necessary for construction of ecoucrete foundations — 


and substructures ; i = * and BEPUCLUTeS: Sale in accordance with the Arawiles . 
andas staked. _ | 


5-01. 1 - It. shall ihelnde : at . nie removal of all surplus oe material, 
and the > placement of all necessary backfill as hereinafter spec nets | 


Bu. MAS UREM BN . AND PAYAL EN TS 
5-11. 1 NO PAYMEN T will be made for STRUCTURAL EXCAVATION a 


‘separate payment item, except that if rock. is: ‘encountered - in STRUCTURAL ao 


“EXCAVATION then. payment will. be made for Rock as set out in. Section 6 — 


“ROCK BPXCAVATION,’ a otherwise all. ‘costs: for labor, materials, equipment, e 


and transportation for performing STRUCTURAL EXCAVATION WORK will 
be. included in the. Lump Sum or Unit Price, as. bid for the. applicable Building, . 
Structure or other item of work, 


Part of Section 6 of the Technical Specifieationsis is as follows: 


6-01, ROCK BXOAVATI ON is defined as the removal of ‘solid. roti: ledges, 
and boulders having. a volume greater than one-half (4%) cubie yard, which 
, cannot be. removed by the proper use of power equipment ¢ or which requires ae 
-continnops t use of eAUIORVES: . ee : 


6-05, ‘SHOULD ROCK BE ENCOUNTERED IN GRADING, STRUCTURAL ~ 


ie EXCAVATION, OR EXOAV ATING, EXTRA PAYMENT WILL ee MADE. : 
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6-06. IMPORTANT. THE CONTRACTOR Is ‘HEREWITH PUT. oN NOo- =< 


TICE THAT A MAJOR PORTION: OF THE CONSTRUCTION AREA CON- 
TAINS BOULDERS, UP TO AND INCLUDING ONE AND ONE- HALE (1%) | 
CUBIC YARDS. ae | 


| Section 62 of the Technical Specfiations e established the following . 
* measurement and payment g guidelines : ae 


62-01. ja- MBEASUREMEN v for. payment purposes for. ROCK EXCAVATION 2 


| “ 2 will be made of the ACTUAL V OLUME of Rock removed toa DEPTH N or HX- .* 
-. CHEDING SIX (6) INCHES below the desien. grade elevations as shown on pena | 
se ‘drawings a! and as staked. } 


62-01, a. VOLUME to be determined by the AV ERAGE END AREA METHOD 2 


oy “based on sround elevations taken ait the time rock is cuncovered and the design | 
and the design elevations as shown on the drawings and as staked, plus allowances.” ae 


_ asset out above. | ay te = -%, a ets 


3 “92-01, 2a. PAYMENT for ROCK EXCAVATION will be made ak ‘the rate of — 
ee TWENTY DOLLARS ($20. 00) PER CUBIC. YARD, which price shall. cover all 
; costs for labor, materials, equipment, and transportation pe REMOVAL AND ee 


PI SPO SAL, ee for r acceptance. 


The Facts (Claim No. 1 1. 


Tr at claim osun@at dated November 24, 1964 Par of the. aie : 
file), the appellant asked to be paid for 3028.30 cubic yards of rock — 
excavation rather than 1191.00 cubic yards which had been one pad | 
the Government : ‘and gave the following: information: i | 
The site: investigation made: by the Contractor prior to pidding ‘dicated ‘that 

. the site at which the ponds would be installed’ was filled gr ound. However, there 
“, was nothing: to indicate et the ar ea was a a spoil area for ue rock excavate’ a 

can: RR . ee os fee. ae 3G oe 
The ice did state tat a maj or “portion of the soncumichon 
area contained boulders up to and including one and one half cubic 


yards. Some boulders meeting: the “rock excavation” test because. 


they were larger than one-half cubic yard were encountered i in the © 
excavation of Pond No. 1 through Pond No. 6 The claim. document 
; lists those rock quantities : | Oe 


~ Pond No. “ Te OA 22, 00 Cy. _ 


, Pend NOP Ose ectee cect ee ee Oey. 
* Pond JNO. Ota. aces eee OOO Cy... 2..** 
. Pond No. Unis Uap eters mee a 19.00 Cy. . 
if a Pe POMC ING aes one AO Cy, 2 
ew aond NG. 6268) tg a ee ee ey 


a 1 These quantities were computed as of September 20, 1964. ; 
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“The appellant asserts that i in Pond Nos. 7, ioe and 9 it : found ia, | 
- packed” rocks and boulders and that the. “whole area was replete — 

with boulders which exceeded 114 cubic yards in volume and could — 
not be removed with the proper use of the power equipment which had 
been. used. to excavate ponds 1 through 6.” The claim document con- 


: tinues with the’ allegation that it was necessary “to resort’ to the con- | 


_ tinuous use of explosives” to reduce the boulders exceeding one: and © 
~one-half cubic yards to sizes'that could be handled with the equip- . 
-ment available at. the job site. A fur ther explanation \ was included 
in the claim document : oe | : 


: - This claim does not thtend to indicaté that all the rocky: and boulders in the. 
area. in: question exceeded 1% cubic. yards in volume. As a matter of fact, 
. there were undoubtedly rocks of all. sizes and shapes. lying between the very 
- large boulders but it was impossible to: remove any of the material without 
| continuous blasting due to. the interference of those very large boulders. 


The appellant’ s counsel 3 in his opening statement. at the iextue on 
this appeal, summed up the theory on which the claim. is made: i 


=. it is admitted by. the contractor, that these boulders were ‘not measur ‘ed 
as to their volume, but that: because. of the direction of the Governmeut’s: rep- . 
resentative it was made impossible to measure them, because it was agreed that 
they would be broken up by. explosives in their position. and where they were 
located, and that peing the case, and IT think this is. the real nub of this whole 
matter *.* * it was impossible to measure them, - That constitutes a change oF an 
ainendment to. or a digression. fron these speci ifications which was. agreed: by the | 
_ Government and the Material had to Li removed by the continuous use of ex- 
- plosives, which I think.i is admitted. | ae sis [Ttalies added. ] CO! 


The- appellant’s: general ‘construction siparniadant gave unre- - 


butted testimony that he and the Government inspector assigned to. ~ 


the project: had reached an understanding 2 that the total: olume: of. 


excavation. for Pond Nos. 7, 8, and 9 would be paid for at. the “rock” _ 


price ($20 per ‘cubic yard). The inspector “was remoyed”? during 
the project work, was not employed by.the Government at the time of 
‘ the hearing and did not testify. The contracting officer assigned. as 


the reason for the inspector’: s ‘diamissal,* the* nay. that he administered =a 


the contract in. general.” — 
‘The following account of the removal of material from Pond Nos. 


mT 


| - 2 Section 18. of the contract's “General Conditions” states 7 STapeeEsee are met author ie 


7 ized | to - waive or: alter. in. “any eetect any of the terms” or. Tequirenients of the con- 

tract." * # as : 7 : 
% 3 Tr, 142. 

| 470. 177. - 
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| %, 8, and 9 was given ay the appellant's general superintendent (Tr. 
- 28-28) | | | he ae 

a. * he stripped the. over-burden off, pushed it in a | southwardly direction, 
and at this time we had the rippers installed on the HD-11, and all they would 
do is just ride right over the rock foundation. * * * There was approximately | 
a hundred and ten [holes drilled for dynamite charges] ‘in this: particular area, 
ae pom, in the neighborhood ‘of 20 feet wide and. 204 feet long. | 


, ok / # ek Oe ne . e te 
* Well once we had shot the first: area off and removed it by. a caethod: ‘of e* 
oe and also ripping, We | encountered the same thing. We had the heads of 
the rock back up visual and we had removed certain varying depths on the first 
passage of the continuous blasting. We no longer. tried: te make an eer to 
field measure as such in these ar eas. = aed 
The general superintendent. also stated (Tr. 26-27 7 that: ne oe 
ment’s inspector was satisfied “at the time” with the appellant's method 
of measurement (cross- sectioning). 
_ The contracting officer refused to approve the appellant’s original 
billing for Pond Nos. 7, 8, and 9 as 100 percent rock excavation, stating 
in his findings of. Saptembar 17, 1965 (page 3), that “the contractor 
has been Dads as rock excavation 35 percent, of aid excavation. for. Pond 
Nos. 7, 8, and 9, the related access drives, and the adjacent main road-.° 
way; he amount of 988.7 cubic yards * * *.” on page 4 - the 
findings he added the following conclusion: | | 
Simply pecause a boulder is encounter ed during tives on een of the. work 
does uot reclassify the. surrounding - structural excavation materis ial as rock 
excavation.. a | | Pe _ i : | 
The appellant eornselly: deserts that the conirecing dices Ss testi- 7 
mony,° respecting his determination that 35 percent of the excavated 
material was rock, is lacking in corroborative evidence contained j in the 
appeal file. In addition, the Government’s Regional Engineer, al-— 
though he testified, ®° did: not deny the allegation of the. appellant’s 
general superintendent that. he (the Regional Engineer) “told me to ~ 
bill the rock one hundred pecent.” The Regional Engineer, however, 
_ did not see the material removed by. appellant’s forces from Pond Nos. 
G 8, and 9. _The appellant. seems to have proceeded with its excavation 


work. only upon the basis of its dealings with the inspector, since ex- 


- cavation of the ponds was completed. prior to September 1964, the 
~ month in which the Regional Engineer was said to have agreed to a 100 
percent rock billing ; therefore, the. Regional. Engineer in assenting: 
— to such billing probably y was “backing up: his inspector as an initial .# 


6 Tr, 174-175: 
ofr, 214-299, 
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| asabiion ner than: mee upon. his own, analysis of. re proper - 
--ynethod of rock measurement. 


The contracting officer rejected the 100 percent oe Gils ania = 


it was presented to him in September 1964. _ The Board does not know 
- what-motivated the preparation ofa memorandum dated September 94, 
1964 (included in the appeal file), to the Regional Engineer from. the ie 


~-- inspector who was subsequently dismissed. As has been’ noted, the 


inspector did. not testify at the hearing on this appeal. In the memo- 
randum he retreated from his earlier position that the excavation — 
_work at Pond Nos. 7, 8, and 9 should be billed as 100 percent rock. — 
The memorandum is critical of the equipment Used so r pond excavation 
by the appellant and concludes: | eae 


On very close observation of the rémoval of this rock and on ‘the contractors 
second pay estimate and after 50% of the rock excavation had been removed, I 
thought that this excavation in this: disputed area. was no greater than 380 to 
. 85% rock, and allowed it on this second pay estimate. . 
- Now they are wanting 100% rock in the areas of raceways 7, 8, and 9, and 
the areas between 7 & 8—8 & 9 Raceway, on west side of Raceway No. 9, in © 
roadway adjacent to Raceway and. Hatchery Building, also. at ends of 4-5, 6, 
to 7, 8-9 Raceway; based on close observation of this project and others I have 
worked B5% is a fair and just amount for this item. 


The contracting officer’s refusal to pay for the material ia Pond 
Nos. 7, 8, and 9 as 100 percent rock was-on the strength of advice given 
by a civil engineer and a construction foreman employed by his agency. 

~The civil engineer. eave the following ey at: the hearmg (Tr. 
192): . 3 


eee with a material of any type from sand. ou up through poulders three 
and four yards in quantity, you have to: figure, it by voids. or spaces between 
your stone which is filled with air, water, or what. not: Normally, in a dump 
material or a loose material, you will have voids in these depending again on 
your aggregate size which w iT] run from forty to seventy percent of the volume. 

Now, of course, the bigger | your aggregate. Bets, the more voids you will have’ 
that you have to fill, * * * | ) 


He also stated that. a power shovel would have removed the fill material 
(small gravel up. to 8 and 4 cuple: pay ee at Pond. Nos. iG 
8, and 9 (Tr. 193) > | 


vey certainly. . ‘?hey make power “shovels that. can Hick: up five ‘cubié yards, 


m8 * and the material was loose dumped. - It wasn’t - compacted. : It wasn’t. - 


natural, and with: any power shovel of any size, you can fae up: boulders, rip 
them out of the ground with no troubleatall. — 


The construction. foreman. did not witness the removal of tis mate. a 
nial from Rs ponds--the inspector who was. discharg ed apparently. 
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was: the sale Government ample who did—but observed ' “raceway a 


. [pond] areas 7, 8, and 9” after they had been. excavated and backfilled. 23 7 


_ He testified (Tr. 233) : 


a * nk ‘At that time, you could see in the banks of the cut in the undistur bed 


area. * * * There were very few evidences of any large rock having been there, 


because if there had been, they would have had to be blasted and portions of then 


| ‘left in the pank, or there would have been holes in the bank. where the large 


= rock would. have been pulled out * * * because some of them would oe . 
propuee into the bank. ae . 


Decision (Claim No. 1). 


The sppellant encountered a chang ed dandition at the sites for Pond | 

- Nos. 7, 8, and 9, because the rock measurement method specified in the | 

contract could not be followed without utilizing a power shovel to dis- | 
lodge the larger boulders and separate them from: the smaller mate- 


rial. ‘The appellant could not be charged under Section 6 of the 


o Technical Specifications with a duty to have a power shovel at the — 
site. The equipment brought to the project by the appellant cowld — 
- move boulders of the size listed in the invitation by the Goverment. 

he: appellant did not take action under Clause 4 (Changed Condi- 

7 tions) of the contract?s General Provisions when the three and four 
cubic yard boulders were found. Rather than giving the contracting 


a. officer the opportunity to consider alternative methods of boulder = 


measurement, the appellant concentrated on convincing the inspector 
that the total volume of excavated material should be reported for — 


payment: purposes as rock. That solution to the measurement probleny . — 


— was extremely advantageous from the appellant’s standpoint. | Meas-.- 
uring the material on a youlder by boulder basis at the first six ponds” 


2 had resulted in: only approximately | 100 cubic . yards. of material. : 


: being: paid for at the $20 “rock” price. Giving effect to the ap-_ 


a pellant’ s arrangement with the inspector would require the Govern- 
ment to pay for more than 1650 cubic yards of “rock,” and would in- — 

_ erease the cost of removing and disposing of material from thieeponds 
by more than $35, 000. The appellant was obliged to remove and dis- — 


pose of “non-rock” material for a consideration included inthe lump— 


- sum price it bid for each pond. It should be observed also that the 
method of measurement worked out between the appellant and the | 
~ mspector 3 ignores the provision of Section 62-01.1a that measurements 


for Ee DET pOre for rock excavation will be of the actual volume ae 
removed, . | <a 


The appellant did not introduce pictures or other evidence: to how. 
a what the layers of: materi 1a] removed from the pond looked. like just 
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prior to fie remival. of such layers.’ The daily logs that 1 were Kept - ae 

the. Government’s inspector show that not more than 90 man hours of» 

_ time were spent by drillers and a powder man in performing blasting 7 
work at Pond Nos. G 8,.and 9.8 More than. one-half of the drilling and _ 
blasting man hours ‘were required on. August 12, 13, and 14, 1964 (three: | 
-days.out of a. total 17-day. period during. which: excavation. work was 
: carried out at the three ponds). Tt: was, ‘ab Pond 9 that the inspector 

WAS. persuaded to report the excavation as all rock for payment. pur- . 
poses... His daily log for August 18, 1964, shows that the first drilling | 


: a and. blasting work at Pond No. 9° was performed on. that. date. . 


The most. reasonable course of action that. could: have been followed — 
ow hen the large massed boulders presented. the parties with a measure-_ 
ment problem was one that the contracting officer had the right to direct . 


— under the Changed’ Conditions clause.: This was bringing onto the — 


_ work site at Government expense a power shovel large enough to move - 
- out the boulders to. allow those. meeting the “rock” defnition: to. be 
measured. ‘The Board sees no justification. whatever for treating.all 
of the volume.as rock. We have noted that the appellant?s counsel has 
conceded that: a change or amendment was required because of the 
measuring difficulty. The adjustment. required because this change . 
became necessary must be equitable to the Government as well as to the 
contractor, and under either Article 3 or 4 must relate to the contrac- 
_tor’s cost. It would not be reasonable -to use as a basis for the price 
adj ustinent. an: absolute extension of the twenty dollar unit price. 
That price certainly was not intended to be applied to the total volume 
of the excavation in the pond areas, since both parties knew that the 
material to be taken out at the pond sites was (as described by the ap- 
pellant) “filled ground.” The conduct of the parties in measuring 
each large boulder at the first six ponds established their intent to dis- 
- tinguish between such boulders and the. gravel, soil and sand that. also 
‘ was present.?: : Loh : sete 

- The ispector was not pe) to anchon oe a alenees or to agree 
upon ¢ a now ‘measurement’ method once a changed condition was dis- 


covered. In seeking entitlement to a method of measurement under ; 


winger tes There. are » pictures. in the appeal record of some ‘ites piled-up boulders thats were cere, 
out ‘of the pond. sites } however, ‘these pictures do not help in the inquiry. as to what per- 


. centage of the. total removed. material should have been. measured as-rock' excavation... 


8'This figure may. be high Dy. approximately. 40 hours, since the: ‘appellant’s general super- 


sty intendent testified that the. powder man “did the: ‘drilling and the shooting” in: the ponds. 


- (Tr. 64); On the other, hand, the powder man may have: performed work for short periods | 
of time that do not show on the records. (' Tr, 65) 
aA ‘decision. of this Board which discusses the importance of the conduct re the parties 
as it bears upon: interpretation of a contract is General Hlectric Company, IBCA~451-8-64 
(April 18, 1966), 66-1 BCA par. 5507... aie 
10 Jefferson Construction Co, v. United States, 151 Ct. cL 15 (1960), giieiaine venebn - 
Construction Co., ASBCA No, 2249 (June 20, 1957), 57-1 BCA par. 1830; ze 
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ial it would bs paid about $19, 000 per pond for removing boulders, - 


when at the first six ponds. the highest payment’ for such work at one 


pond had been less than $500, the xppellant should have dealt with the 
_ contracting officer, or at least the Regional Engineer. Further, their 


: consideration. of ‘ie matter should. fave been a time when the actual _ 
— boulder condition could have been: observed and when the Goverument 


could have kept detailed day to day job records. The contracting of-— 
ficer justifiably refused to carry out what he regarded asan improper _ 
understen (ing between the contractor and a complaint inspector. | 
The burden is on the appellant to demonstrate that the contracting 
- officer erred in determining that 35 percent, of all excavation for Pond — 
Nos. 7, 8, and 9 (anid adjacent access drives'and a roadway) should be 
Classified and paid for as rock excavation."* We reject the appellant’s 

rationale under which 100 percent of the material taken from those 
ponds would be treated as rock for payment purposes, and the appeal 
record does not provide support for either an increase or decrease i in the 
~ amount allowed by the contracting officer. Therefore, the decision of 

the contracting officer denying Claim No. a is aimrmed. fF wees 


Claim, No. 3. 


* The vequirement. for installing the three propane vines that are in- 
volved in Claim No. 3 is contained in Section 86, which states that the 
conerete for the tanks “shall be in conformance with the requirements 
of Section 10,1? ‘CONCRETE FOR FIELD PONDS’.” Section. 36 
also includes instructions about concrete reinforcement, and. informs : 

the contractor that payment for the propane tanks “will be made as set | 
out under Section 62, ‘MEASUREMENTS AND PAYMENTS. ia 
Section 62-24. lf provides: | 


: ‘PAYMENT for PROPANE GAS STORAGE TANKS will be made at the LUMP | 
sum. PRICH as bid therefor for BACH GAPACL TY UNDERGROUND PRO- ‘< 
PANE GAS STORAGE TANK which price shall cover all costs for labor; ‘ma- 


. terials, . equipment, and. transportation for: furnishing and installing the ' tanks, Ls 


valves, regulators, fittings, measuring | devices, and other standard. items or. ‘ac- 
| -cessories | not- “specifically mentioned. herein, ‘making all- connections, and allied 

items; all in accordance with the drawings, Specifications and as staked, com- 
a plete for acceptance. . 
The bid items (Nos. 54 and 55). oe the: propane , tanks indicated 
that the prices bid are for tanks “in place,. complete.” a 

~The appellant: asks to be. paid for the concréte Ballast placed above | 
the propane tanks. at, the unit, price. ($50 per cubic yard) bid. for con- , 


7 on Par ker- Schram’ Company, TBCA-118 (January: 11, 1960), 60-1 BCA par. 2500. 
12 Section 10 covers technical questions such ‘as mixing, placing and Bnishing the concrete 
and does mos deal with me haa of. apeneurcient and payinent. aa . 
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orete thrust blocks, ancien blocks, beariny aa and ‘Sutell pads: : | 
_ The measurement and payment subsections applicable | to such blocks 
| and pads are found in Section 62-17: 


62-171 MEASUREMENT 

62-17:1a MEASUREMENT for payment purposes of CONCRETE THRUST 
BLOCKS, ANCHOR BLOCKS, BEARIN G PADS, AND OUTFALL PADS Will be 
made of the ACTUAL. NUMBER OF CUBI G YARDS of CONCRETE furnished 
and installed in the THRUST BLOCKS, ANCHOR BLOCKS, BEARING PADS, 
AND: OUTFALL PADS in: accordance: with the drawings and as staked. 

62-17.1b VOLUME will be determined to the NEAREST CUBIC YARD OF 
CONCRETE AND WILL. BE BASED ON THE NEAT LINE SECTI ONS as shown 
on the drawings. 

62-17.2 ‘PAYMENT | 7 ee | | 
 62-17.2a PAYMENT for CONCRETE THRUST BLOCKS, aNGHOE 
. BLOCKS, BEARING PADS, AND OUTFALL PADS will be made at the UNIT © 
- PRICE per ‘CUBIC YARD as bid therefor for CONCRETE FOR THRUST 
- BLOCKS, ANCHOR. BLOCKS, BEARING PADS, AND OUTFALL PADS, which 


- . price shall cover all costs for labor, materials, equipment, and transportation for 


excavation, furnishing and placing the Concrete, filling. and backfilling, all in 
accordance . with the drawings, ppec! acations, and as staked, complete. for 
. acceptance. » es ee SEN a wi : 
Ina letter diated May 1, 1965, the contractor ited that i its ori fvinal : 
estimate did not: include amounts for installation of concrete mde - 
the propane. tank bid items} in addition, the letter asserted that a. 


concrete ballast. pad i is not a “standard item-in connection with the _ 


: installation of an underground tank of this type.” The contracting 


te", officer’ s findings. 1 conclude with respect to the ballast pads: 


_ Paragraph. 62-17. 1 of the Technical Specifications covers. measurement ‘and | 
at payment of Bid Item No. 38. It states in part that the volume will be determined 
- to the nearest cubic yard of concrete and. will be based ¢ on. the yeat line sections . 


as shown on the drawings. 


~ The ballast detail for hie nndergiound re on mie ax awings. were not. avs awn > 


... to seale, therefore, the volume of concrete used on the tanks could not be based — 


on the “neat line sections as shown on the drawings.” Also the ballast detail - 
for underground tanks covered ail tanks and there were one 2,000 gallon tank 
and two 500 gallon tanks. N either the drawings or specifications implies that 
the ballast pads on the tanks would be paid for as a pas item under Item 
No. (38: of the Bidding Schedule. 


The claim is for: $1, 000 (20 cubic yards of concrete at $50 per 


yard). A ballast pad is clearly shown on a contract drawing as a 
concrete collar, shaped around the top of a representative underground _ 


tank. The tank appears above the description “BALLAST DETAIL 


- FOR U.G. TANKS” (not drawn to scale) on Drawing Number.4F 


. ARK-1348-4.0 (sheet 2 -of 3) , attached to the specifications. -The 
"statement, “CONC. PAD, MIN. 8” THICK. AND FULL LENGTH ‘ 


“ 18 Dated September 17, 1965. 
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OF TANKS, ” ig. printed next to the dr awing. Thus, installation of - 


the pads was clearly required by the contract. | 
The inspector who subsequently was: dismissed for foe job per- 7 
formance included most of the quantity of concrete involved i in this - 
claim in a pay estimate. Payment. for the: concrete was made, but 
contracting officer. deleted the quantity on a ‘later estimate and. roade 
a monetary adjustment i in favor of the Government when he learned 
that concrete for the underground tank ballast. pads had been paid 
- for under Item No. 38 — anc anchor blocks, bearing aC outfall 
pads). Fo pe eee 7 a fe 
The concrete ballast ade are: not ‘thrust Sindee Pe blogks: ae 


ing pads or outfall pads. The appellant’s general | superintendent. | 


stressed the contention that, “in place” concrete should be paid -for 
- under Item No.:38 (Tr. 103) 5 however, the words “in place” follow the 
- block and pad descriptions in that item. ‘There is no peners authori- | 
zation in the item to pay for “1 place” concrete. on 
The Governmeint’s civil engineer testified that “it is diactigally 
mandatory” that concrete ballast pads be used. when propane tanks - 
are “put in the ground” as the specifications required.** He also stated. 
that attachment of a ballast pad was.a a on ‘ AY job we do,” 


candi is “part of the installations.” 1° 
Because the drawi ing shows the pad as part oF an. underground tank, 
“and.in view of the statement in the payment section that the propane 
tank price “shall cover all costs for labor, materials, equipment, and 
transportation for furnishing and installing the tanks, valves, recula- 
tors, and other standard items or accessories not specifically mentioned 
herein, making all connections, and allied items, all in accordance. 
with the drawings * * *”.we find that the contracting officer properly — 
denied making payment for the concrete 1 in the ballast pads on. Lune | 
_ basis of a Ee Dar eel unit eae | ; eee, ar | 7 


0 ae 
“Appeal N Nos. 1 nia: dare e denied i in a their entirety. 
| Duan E F. aaad C harman. 
Wr CONCUR: : 2 | | a | 
| Turon as M. Dorstow, Deputy Chairman, =a 


| . Warne FB, McGraw, M ember. 


wD, 245. Pag 
6 Tr, 246, 247, 
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OT THE WILDERNESS NOTE Se? 8h ey aoe 
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“THE WILDERNESS ACT* a 


iodistitational Law- 


A Congressional directive for the’ review -by the Secrétary’ of thie Interior of a, 
areas with wilderness characteristics within. a: 10-year period affects: fieither ae 


‘the ‘Executive's authority to make recommendations nor’ ‘the authority ‘of 
, Congress to enact legislation, should the apecified: time Pere not: Be com- 
plied. with... @ 2a? eae ey ee eee ee a 


Statutory Coristruction: ee 


The Wilderness Act was not intended to lower ‘tie existing stadauras with 
‘Tespect. to. units of the. national park: and. national. wildlife refuge: systems. 


"Designation of an. area as’ “wilderness by. act of Congress is a Congressional 
- withdrawal of the area from “public. land” status and brings: into applica-. 
tion: certain sections. of the Wilderness Act pr ohibiting, inter. alia, commer- E 
cial enterprises and permanent roads. Se | 


7 Statutory Construction: Legislative. History. 


_ The language. of. the. ‘Wilderness, Act, and its. Législative. history. indicate. hat _ - 
Congress did not intend to open up to mining, oil ahd gas leasing, water. re- e : 
source projects, and other commercial activities areas that are now ‘closed i an 


~ to such activities. Regarding areas where such activities now occur, proposed 
- legislation recommending wilderness status to an area open'to mining,’ oil — 


-and gas leasing, water resource. projects or reclamation authorizations = = 


_. -Should contain an express provision terminating or authorizing these activi- : 


.__ ties, since, the Congressional. intention on. set issue is not, Clear. a ea LG 


4 Mines. and Mining | Meni ee ee oe an ee 


~ Lands’ which have been: reserved from the ‘public don Or: “siccruived By ‘bie 


. United States :are:not: subject:to the mining laws, unless. opened by statute, o. | 
< or a withdrawal order. provides forthe continued applicability: of the: ‘mining 


laws. 


- Mineral Leasing J Act: Generally Ine Leasing At for n Aeguie Lands: a me 7 
Generally ee a ek ee a ee 
“The withdrawal of: jand eros only public ee ‘datas, egy. salieort: weniee. oct 
| tion, selection, sale or, other disposition does not toll the applicability ‘Of the | 


mineral leasing laws. The withdrawal order must express, a clear r intent to 
* toll the e applicability of the mineral leasing laws, ac , eh : 


To: Suowraiy or rae Lererion. a _aheagirag. te Hea eee 


“Sunsser: THs Winperness pare 


laws, or a later withdrawal order reinstates the a carci of the mining _ a 


At the meeting: in you office on. Nove 22, , 1966, you ‘asked a three oo 


nah *Not in Chronological order. 
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- questions re eatdine the ee of areas, ba dinmuisisred by the ie | 
_ terior Department as wilderness under the provisions of the  Wilder- 


adh ness Act, 78 Stat. 890 (1964), 16 U.S.C., sec. 1131 (1964) : 


oe oe lke ‘What are the consequences of failure to comply with the. time schedule - 7. 
; sneeiied in. section. B3 (ce) of.the act?.- haste | 


De: What.form of. legislation , As: required to ‘accomplish designation ¢ as a wilder. 
ness, area? bee, PRS sa tee POEM eee aes ty tee eae S" Sena a 
38. Must proposed legislation accompany a wilderness recommendation? oe 
i enn ection 3 3(0), of es act; Anterior 1S a sient plete oe review’ and | 
fi make. its: recommendations to: the: President. within: ten.years from 
- September 8, 1964. The President in turn is to:make his recommenda- 
_ tions to Congress not later than Septeniber : 8, 1967, with respect: to not. 
‘Jess than one-third of the Interior’ areas; oe later than September : By 


1971, with respect to not. less than éwo-thirds of’ these areas; and he is 
“to: ‘complete recommendations ‘a as: to the remainder by 0 not later than 


coe September 3, 1974. 


“The act specie no consequences i in ‘thee event of failure to meet these. 
7 deadlines, Obviously, the Executive retains its. constitutional power 
to make recommendations. to. Congress. at any time. Likewise,::Con- 
gress’s' power to: legislate i is unfettered: The time schedule specified, 
_ therefore, is nothing more than an instruction of an internal nature — 
_» from the Congress to the President and affects neither the President’s - 
- authority to” make. recommendations nor. the authority of. Congress to 
- enact legislation. Accordingly, there are no legal consequences which : 
| ensue: from ‘the faalure't to meet, the: ‘specified deadlines. rn 


es regards. the fois of jépisindion eee to ‘accomplish designe : 


| ze tion of a wilderness — area, it should first be noted that only those 


wilderness areas in national’ forests created by the Wilderness Act 
itself are affected by the provisions of sections 4 (c) and (d) of the 
act which set out specific. prohibitions | or authorize the conduct of 
_ particular activities s therein. a ‘These sections of the act would not Apply. 
i Section. 4(d) (oh may ve an. ‘exception. since, while At refers eile to finatHonal forest 
wilderness. areas,” it does not in terms limit the. reference’ to; national forest. wilderness 


areas designated as such by the act:: Compare secs. A(e) ; ; 4(d) (1), (3), (4) and (6) a 
§ (a) and (ec); and 6. Section. 5(b), which also refers to national forest wilderness areas, 


eg likewise does not in terms. limit the. reference to those’ areas désignated’ by the act. No |. 
-. opinion is ventured, as! to” whether, either. section 4(a), (2). or.5(b).-will. extend: to other — 
a national forest wilderness areas if designated in the future. It is, however, clear from their - 
text that: the omission from sections 4 (a) and (b) of a. limitation to wilderness areas 
_. designated by the act. is intentional, These provisions obviously ‘will ‘apply to ‘wilderness . 


areas. senlenaten in the future unless Congress should route otherwise: 


ea Ode ae TEE “WILDERNESS ACT. eae oe a 


Houraary 24, 1967 . Ese : . 2% 


oe to. Tnisnee: areas nich might 5 in ‘the future become anes areas. i ae 


: Thus, if, Congress. should in- the future enact a, law which. mer rely es 


vast designates particular Interior: areas as: “wilderness: areas” and: does | 


nothing. more, that, law would not. invoke the prohibitions specified. a 


in 4(¢):nor bring into play the special provisions ‘set out in 4(d) which, 

among other things, continue the mining and mineral Jeasing laws 3 In 

effect until midnight of December Bie 1983, fae 
_ Second, At. should be horne in mind that the Wildemess Act itself . 


oo 


| eihe national park system” b in eerie wh oe organic ‘act. fot ai . : id eee 
National Park gayi the act of Aug gust. 2%, 1916, 39. Stat. 535, as a ee 


eet yc 


: : 2 U: s. C. “secs, 431-433, ‘and the, Historic Sites Act of ‘August 3 a1, 1985, 49 Ae Be ae 
=? Stat. 666, as amended: 16 U. S. CO. see. 461 et seq. (1964). oak 
, _ The act of f Aves. 25, 1916, 6 provides that, the National Park k Servic 7 


~ gecs. ‘29, 45b, 61, 99, ye | 
 Secnan 2(a). of the Wilderness ‘Kot has a, Aomemwbat eae DEE more 


| = detailed st statement of ae) e specifying th ats © congressionally desig . ore 
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we nated wilderness 4 areas “Shall be administered for the use » and axjor 


animpaired for fiatube use ‘and enj loymeatit as wildertioss; ‘anid 8 $0 as to 


_ provide for the protection of these areas, the preservation of their — 


wilderness character, and. for the gatherings: and. dissemination of in- — 
_ fortnation regarding their use and’ en) joyment ‘as wilderness.’ a9 
Both statements of purpose i include the concept. of. preservation’ for the | 

3 benefit of future generations. The only substantial difference, I believe, a 

lies in the. emphasis, that. the Wilderness Act lays. on solitude and on 


a ee avoiding’ the incursion’ of the accoutrernents of civilization such’ as =a 
_ roads and accommodations for tourists and visitor. convenience. 


Considering both the Wilderness Act statement: of purpose ‘Aint the oO | 


oe providione of sections 3(c) and 4(a) (8) which guard against the lower- 


ale ing of national part system, standards by ‘the creation of wilderness 


, areas covering national park system lands, it is ‘obvious. that Congress - 


could only * have intended by, the Wilderness Act that wilderness 
: designation of national park system lands should, if anything, result 
‘ in. a higher, rather than a lower, standard of unimpaired preservation. : 
- Third, while: not as explicit with respect, to them, the act compels the 


same conclusion 3 in the case of wildlife’ areas. which 3 may be designated 2 


as -wilderness. ‘Section 4(b) of the act makes it the duty: of an agency . 


. administering a ‘wilderness area for any ‘other * purposes | ‘for which’ it 
was: established “tO: $0: administer: it - for’ such, other: ‘Durposes | as , to : 


7 preserve its, ‘wilderness: ‘character. — 


Finally, it'should be noted that the wilder designation ofa an area 
Bag by act of Congress i 1s a Congressional withdrawal or reservation. ofthe 
area from “public. land”: status (Le. the withdrawn area is closed to. ; 


e4 entry, location, selection, sale or. other disposition for administration me 
‘Ss he, BS wilderness). There 1 18 no question that Congress can make a ‘legis- ;: 
~~ Jative withdrawal of an area, and by the provisions of the enactment 


7 restrict the activities which may take place: upon, the area. Accordingly, | 
any act of Congress which simply designates: an Interior administered — 


area as “wilderness” would amount toa later, additional reservation of 


- the area from “public land” status. “Such a designation. would bring 7 


2 into play ' sections 2(a), 2(b), 4(a) and 4(b). of the Wilderness Act. It 


| a could then be ange that such. a Congressional designation would toll _ 


ae a yo 


: os : development of water. resource proj jects within the ‘Boundaries of a ; 
designated wilderness area, Since mining, prospecting, mineral leasing, io 
“ and-water projects are clearly incompatible with the concept of ae | 


| ness We eservation as 8 expressed by Congress i in 1 section 2 of the act. | 
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- However, rere of the variations in ae Kills tired ced U in ane sith ee 


3 s : ol 88th Sessions of Congress regarding the method. by which'a wilder- pare 


ness. system could be established, the legislative history of these. pills, hues. 

and the fact that the final enactment was a composite of the House and see. 
_ Senate versions, I should like to comment on the principal i issues that 

| “appear to be presented regarding the form of legislation giving wilder- hee 


: wilderness area. 


“ness designation to lands under Interior administration. ie 
The first-issue is the extent to which it may ‘be necessary ( or. desirable @. 
to expressly restrict the applicability of the mining laws. where it 1s 


intended that such, activities not. take Place: within. a , designated - 


dts is long-settled law. that notiwithistandingé the ae ‘textual. refer: 
ence in the1 mining laws to “lands belonging to the United States, both 


x ‘surveyed | and. ‘unsurveyed,” tie unless the lands are “public. lands” ie. 7 





open to entry, location, selection, sale or other disposal - under the gen- 
eral public: land. laws, they are closed. to activity under the: mining laws... 


Oklahoma v. Lewas, 258 US. 574 (1922) ; Rawson. v. United. States, oo 


995 F, 2d 855 (9th Cir. 1955), cert. den., 350 U.S. 934 (1956). Thus, 


where lands. have been reserved. from. the public domain, or. acquired ee 


by the United States, ‘the mining ‘laws are inapplicable, Rawson Veo 
United. States, supra; 17 Ops. Att’y, Gen. 230 (1881). | 
The rationale for this construction has been. thus: expressed : 


This section: 1s not as. comprehensive : ‘as its words separately considered suggest. ; 
es It is part of.a chapter relating to mineral lands which in turn_is part of a title | 
‘dealing with the survey and disposal of “The Public Lands. af TO. be. rightly: under- 
3 stood it must be read with due regard for the entire statute of which it 1s: but a. 
| “owned by the United States, it een not: ‘einbirace’ all that ‘are so. oiened, Of course, 
it has-no. application to the grounds. about the Capitol in Washington. or to the 
lands in the National Cemetery at Arlington, no matter what their miner ‘al value ¢ 
and. yet both. belong to, the United States. And so of. the lands in the Yosemite 


-. National Park, the Yellowstone National Park, and the military reservations 


| throughout the western States. Only where. the United States: ‘has: indicated that 


the lands’ are held for: disposal. under the: land laws: does the: section. apply ; and oe 


it never. applies, where the United States directs. that the: oro be only under. ia | 
other laws. Oklahoma v. Tewas, supra, at 599-600. aie 


The only exceptions to this rule are statutory ; neve the véithdrayral se 


(OF: ‘reservation itself provides for the’ continued applicability, as'to any. - 
or all minerals, ofthe inining laws; or “where. by. a later order, the min-__ 
ing laws are: thade applicable. For. example, Mt. ‘McKinley National © 


; Fark, Death Valley National Monument, ee Bay D National, Monu- Pee 


- “Act ‘at May 10, 1872, see: 43 RS. 2319: 800.86. see. 22, 
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. ment, and. Organ Pipe Gactins N ational Romanian are » at present o open 


_ to mining by. specific, statutes. ‘The. Pickett. Act of June 25, 1910, as... 


| - 7 amended. (43. Uz S.C. secs. 141-142), continues the applicability of ihe : =. | 
- Inining’! laws ¢ as to metalliferous minerals to withdrawals made thereun- — 


| ;, -aer and. national forests 1 remain open to mining. Tocation by reason of 16 ae 
— U.S.C. sec. 478, and to mineral leasing under 30 U.S.C. sec. 181. The 8 
| general withdrawals of public lands accomplished by E.O. No. 6910 of 


ae November 26, 1934, and E.O. No. 6964 of February 5, 1935, , being made — 


* under the Pickott Act, left, the mining laws applicable : as to metallifer- a 


~~ ous minerals, and Congress : in section ‘é of the Taylor Grazing Act. (48 7 


USAC. see. 315t) made both the mining and miner al leasing laws ap- ia 
var plicable to the lands embraced thereby. - og 22 

- °° For the: above reasons, the mining - laws, are Thapplicable to Aik ae 7 

2 tional parks. and montiments, except. for the four specifically open.to 


mining ‘by statute, and, except as may otherwise be specifically provided -. 


| : for by statute or order, the same coriclusion applies to all other units ‘of 
Pid the national park system and to all units of the national wildlife refuge 


| system.’ * It is obvious that a Congressional designation as wilderness 
* will not make the mining laws applicable to those areas of the. national - 


ge park system or of the national wildlife refuge system. where those laws 


_ do not now apply. Accordingly, : for all ‘areas of the national park SyS- ~ , 
tem and the national wildlife refuge system which are now closed to 
mining, there is ‘no. necessity to include in the proposed legislation Bis 


ao section ‘which’ specifically terminates the applicability of- the: mining | 


laws on these areas. | 
Reg arding the four areas of fie i eon park system which are pres- 

ently subj ect, to, the. mining laws'by statute and the six units of the’ 
national wildlife refuge system which: are subject to the mining laws 
by. the establishing ‘withdrawal orders,” al different problem | is 
| presented, . 
-.. The wilderness bills inioaaed | in the one davue the 87th Con: 

gress (S. 174) and the 88th: Congress (S: 4) provided for the inclusion | 
of Intérior areas into the wilderness system by administrative action. . 
~ Both bills provided that. a neither the. House: nor: » the: Senate. dis- 


| :. 316 U.S.C. sec. 350 ; 16 U.S.C. Bec. 4dr 49 Stat. 1817; and 16 USE. Bec, 4502, 


AES respectively. an 
-. 4In examining withdrawal orders: “establignine units: of the national: wildlife. eoriee: 
Bia tee? ‘system Special consideration must ‘be: _ given. ‘to whether the area was. withdrawn. under 
77 ‘the Pickett Act, rather than. the inherent authority of the. President to: administer the 


eee Pickett Act withdrawal. 


8 Clarence Rhode ‘National Wildlife Range: Alaska; ‘Cabeta’ Prieta Game Range, Arizona; x 


_ Kofa Game Range, Arizona; Chas. M. Russell National Wildlife Babee; Montana ; ‘Desert 7 
“Game. Bange, Nevada ; and. Charles. Sheldon’ Antelope Raney Nevada. . : iy Sse _ 
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approved the inclusion, into the. system of. a reviewed. aad. ‘recom : 


_. mended area, ‘the area automatically became.a part. of the system. Eats susie | 


commenting on 8. 174 and 8, 4 the Department: stated that the mining 
__ laws would continue to apply to those portions, of the four areas of the | 
= national park system which might be included in ‘the wilderness sys- 
» tem. (See S. Rept. 635, 87th Congress, Ast. Session, pp. 12-18; S. Rept. 
109, 88th Congress, ist Session, p. 10. ) In commenting on S. ‘4 the De- — 
partment.also stated that it viewed section 6(a), which provided that 
nothing i in the act shall be interpreted, as. interfering. with the] purposes 
 stabed in the establishment of any. park or monument or other units-of 
the national park system. or any wildlife refuge Or game! range, and sec- 
a tion 6(c) (5), which provided. that, : any. existing use or. form of : appro- 
* priation authorized or provided. for in the ‘Executive Order « or legisla- - 

; tions establishing any national wildlife refuge, or game) range existing Ls 


- status quo ‘to the maximum extent i in’ { the management of the: Federal o*. 


, reservations. 6 


“The wilderness bills ifoduced: in i bhi Hoies. dcake ae 6 87th. Con- eee 
“gress. (ELR. ‘T%6) and. the 88th. Congress (i. R. 9070 and HR. 9162)% “ 
Cees provided . for the. designation. of areas-for inclusion, in the wilderness . 
system by. act of Congress, rather. than administrative | action. ‘The i haa, 
House bills provided generally, as-now contained in section. 4(a) of 
the Wilderness Act, that the purposes. of the act are within and supple- “ont 


mental to the purposes for which units of the national wildlife system — 


and national park system are established and. administered and that. 
- nothing in the act shall modify. the statutory. authority. under. which | oie 
units of the national park system-are created. In commenting onthe 
- House bills the Department, stated. that subsequent) enactments. desig- : 
nating. particular. areas as wilderness will need to contain provisions Ba 
which are deemed appropriate. with Fespect to non-wilderness uses, 1.€. 9 ceed 


| mining, mineral leasing, etc.® . 

In the light of the Department’s eomninents « on hey various Seis ad | 
_ Senate bills, the fact that the final enactment, was a composite of both - 
House and Senate versions, and the judicial disfavor. of repealing 
specific statutes by implication, Al would suggest that any legislation f 


8 Letter of ‘February 21; 1963, tothe ‘Chairman, Committee on ‘Interior “and Insular 


- . Affairs, U.S. Senate. §. Rept: 109, ‘pp, 22-24. See also p. 11 of S. Rept. 109. 


'?tIn the 87th Congress eight bills © were introduced. H. R. ~76 received major ‘consideration 
including Committee report. 

4In the 88th Congress 19 bills were. introduced, H.R. 9870 and o. R. 9162 received major 
consideration with the Committee reporting on H. R. 9070. ; 
 ® Letter of December 12, -1963,; ‘to Chairman, Interior and Insular ae ‘Cominittee, 
. House of a haan Hy, aa 1538, 88th ee 2a Session, ‘Dp. 15; i . 
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7 saboeitnandinig wilderness eucae 4or Mt: McKinley National Pak 


vee Death Valley. National Monument, Glacier Bay National Monument, | 


: Organ Pipe Cactus National Monument; and the previously diseussad 3 

six units of the national wildlife refuge system contain a section which 
o expressly extends or terminates, as may be determined to be desirable ied 
- in any given case, the applicability of the mining laws on the recom- 

- mended. ‘wildernsss area. Only through an act of Congress which’ 
a specifically resolves the issue of the applicability of the mining laws to 
_ those areas which are subj ect to the mining laws by statute or Execu- i 
tive or public land order, can the created ambiguities be resolved. . 
= The second issue relates to the extent. to which it may ' be necessary | 
or desirable to expressly restrict the applicability | of.thé mineral leas- 


ing laws where it is intended. that. such? activities not take Place within 


a designated ¥ wildernessarea. 
“Unlike the Mining Law of 1872, the Mineral Lessing ‘Act specifically 2 
detotninates’ certain classés of. government-owned. lands that are ex- — 
chided from its operation. These are lands in ‘incorporated cities, | 
; towns, and. villages, i in national parks and monuments, in the naval 


ee petroleum and oil shale: reserves, lands acquired under ihe Appalachian - 

as Forest Act, and. lands’ acquired by the ‘United States. subsequent tio 
| passage of the act. 10, - Here again it is obvious: ‘that lands ‘in ‘national a 
: parks and’ Ionuments, ‘being expressly. excluded from the. Mineral | 


i Leasing Act, will not become ‘subject’ ‘thereto by being designated as 
; wilderness. an Similarly, areas of the national wildlife refuge system. 
- which | are specifically closed to mineral, leasing by: the terms of a public 
. land or Executive. Order will not, become. subje ect to the mineral leasing | 


activities through | a wilderness | designation. In addition to the rea- —~ 


Sons. previously discussed this conclusion is also supported by’ section - 


4 A(a)’ of the act, which states “The purposes ‘of this Act are hereby de- 
 clared to ‘be within and supplemental to the purposes for which * * * 
units of the national park and national wildlife refuge systems. are 

e estab lished and administered.” (Italics added.) | 


_ Regarding’ the application | of the mineral ieee laws; the Depart: | 
“ment has held over. the years, that a withdrawal of land. from only 

— “public land” status,’ eg. from entry, ‘location, selection, sale or other . 

‘ disposition, does not toll the applicability of the mineral leasing laws. 
 Solicitor’s: Opinion, 48 L.D. 459 (1921) ; Martin Wolfe, 49 LiD. 625 
(1928) ; J. dD. Melt et al, 50. LD. 308. B02) Noel ih caoiacs 62 eae | 


/ 1980 U.S.C. sec, 181,, 


a 1 National parks. aad oe are. “gino. specifically aeauiaed from ‘the ‘operation, of 
the. Mineral Leasing Act for Acatired. Pants, 30, U. 8. Cc Secs. 851-359. ‘Consequently the 
same conclusion 4s applicable, a ee ee ee wee ee te . Te 


cos mete ie 
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x 210 (1955). This interpretation was ahold by the an Court § in 


. Udall v. Tatlman, 380 U.S. 1 (1965). The withdrawal order must: ex-, 7 
~ press a clear intent to toll the application of the mineral leasing laws. 
The withdrawal of land from mineral leasing should not be confused, 


however, with the ‘Seer etary’s discretionary - authority to. refuse, to | 


grant a mineral lease. In the Tallman case, supra, the. Kenai. Moose. 7 7 : 
| Range was.open to mineral leasing, but the Secretary’ refused. to grant, | 
leases until adequate. plans. were developed for the protection of the. 


a wildlife values of the. area. The manner in which the Secretary. exer: - 


_ cises this discretion. regarding oil and gas leases on areas of the national coh ts 
wildlife refuge system: is. set forth in. 43 CFR 3120.3-3.. -The exercise 

of this discretion by refusing to lease is not.a withdrawal. of the area 

from mineral leasing and a wilderness designation of such an area 


would not, in my judgment, toll the mineral] leasing laws. On the other 


hand, ind withdrawn from mineral leasing would be permanently > .; 
| ficsed to leasing by the granting of :wilderness status to: such: anatea . - 


because of the application of section 4(a).. 


‘Accordingly,: I: would recommend that a ‘Section specifically, ae : -_ | 
_ tending or terminating the mineral leasing laws, asmaybe determined | 
_to be desirable in any given case, be included int any proposal to. grant = 


: wilderness status for all areas of the national wildlife refuge system 


which are not. closed to.mineral leasing by. a public land‘or Executive - : 
Order, and all units of coe national De a paar e es and 7 


monuments. 


~ Should the geothermal steam leasing ieeninton: ied lai 3 in Cis on ee 
form in which the Department transmitted it to the Congress on Feb: 
-ruary 2, any wilderness area created on.the lands of the national park a 
system which are administered in accordance with the act of August25, - 
1916, on areas of the national wildlife refuge system; on fish hatch: ae 
ery Jands or on lands within a national recreation area would beclosed | 
_ to geothermal leasing. The reason is that under section 15(c) of the. 


bill such lands would not, in their present status, be open to geothermal 


leasing. For reasons already discussed, inclusion of suchlands in wil- 


-derness areas would continue their non- availability for geothermal : 
leasing. I would, however, recornmend. a.‘specific section which would. 
eliminate the applicability of the geothermal leasing provisions in any 

bill. designating as wilderness any portion of an area of the national 


park system that is not administered pursuant to the act of August OF, 


1916, or is not within a national recreation area, even though it may. | 


be: argued that the Congressional designation ‘of the area as wildér- 
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— ness and application. of | sections 52 and 4 of the 2 Wilderness Act ie —— 


| hibits such Teasing activities: 


; In this context I would like. to siacuss ¢ one. ee issue, “Which 1 is ‘the - - 
:. development of water and power. “projects within the boundaries os 
“ areas which may receive wilderness designation. There are several 


: areas. of the National Park System which are subj ect to water develop- : | 


“> mpent. projects by the Buréau of Reclamation (e.g. Lassén. National 
Park, 16 U.S.C. sec. 201; ‘Glacier National Park, 16 U.S.C. sec. 161; 
ae Grand ' ‘Canyon National Park, 16 U.S. C. sec. 227 i). ‘Accordingly, I 
‘would recommend that legislation giving wilderness status to such — 


areas of the national park system” contain ‘a section specifically, con: 


ee tinuing or tolling the, applicability of previous Bureau of Reclamation 


a authorizations, ‘whichever may be considered to be desirable i In each ae 
ees case. a : i : Hoe oe | _ 


- ore of the Wilderness Act calls for the Secretary to make 


a: recommendations as to wilderness status :to the. President and he, in 


turn; to the Congress. The law dees not specify that a form of legis- 


“ lation shall-be included with: a: ‘favorable: recommendation. However, 


I think it: both logical: and: desirable that we propose the legislation 
by. which: our recommendation would be:carried out. If recommenda- - 
tions: are. transmitted, ‘1D. a group, an cae TypS: _ mould: oe 


_.. proposed. 


A prototype araft Sf bill is nde cen This a aft will: - 


A useful 1 In determining general format. Special provisions applicable 


-to.a. particular: area‘ could, of course, be: worked out later in connec- 
tion with the recdinmandations for that area. The prototype bill could 
be. adopted to omnibus form covering a, number of areas. I shall trans-— 
) acon oe : oes : Se pe 
3 nee Frann J. Bani, 
Solicitor. 
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- Rules of Practice: Aypele Generally—Contracts: Coistrattion and Opera: 
tion: Changes and. Extras—Contracts: Construction and Operation: | 
“Actions of. Parties _ . : a hed 


“Where in a motion for eOnneideration. ities appellant questions: tne: ‘Board's 


a = finding that a substantial portion of a claim for r rock excavation represents 


. 306) APPEAL OF ‘KEAN CONSTRUCTION company, INC. 221072) _ 


— work partormal elo: isibetatie for which the contract. provides | no o basis : — i | 
es Tore reimbursement but fails. to show that the contracting officer or the. = 


"Government: engineering personnel concerned were involved in any way a 
othe appellant’s: decision to proceed with the subgrade excavation, the Board’s — 
ee i earlier decision that.the work so performed was voluntary and: not ae E the . 


ES _ character: for which the Government is liable is affirmed. 


“Rules of Practice: ‘Appeals: Burden. of Proof—Rules of Practice: Wridence—. ees 


Rules of. Practice: Witnesses—Contracts: : ‘Disputes. and: Remedies: — 
- Substantial: Evidence: a ae | pe Si 


oy cases: involving. a hearing the , Weight, to be. given ‘to: dgcumorits, vadladed ee 3 
ane ins the. appeal file on. -controverted.: issues. is dependent’ upon the nature. of the. 


| o evidence offered in support by. the party concerned ; -hence, “the “Board will | 
has accord only limited. weight to: the uncorroborated portion’ of an affidavit of 


| ee ‘a former officer:of the appellant corporation: who purports: to have personal 


a knowledge of the facts ‘pertaining. to: the issues. in: dispute, even: ‘though. the: 

gs ae appellant. shows cby. uncontradicted. testimony: that the former officer’. As: 10 

longer employed. by. the corporation. and that: his Dresent whereabouts are 
Unknown.» | : Zo 
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“The appellant I ae meanest the Board. to: sosonsidiae the. panian’ ae 
its. decision: of: November 9,-1966, concerning: ‘the: ‘quantum. of rock 


excavation for which payment: should. be ‘made.. ‘The: grounds. of the 


- Board’s decision were set forth in-detail in the principal: “opinion. ‘They. 
will not be. repeated here; We shall undertake, however; :(i):to set-forth 
at: some length the:factors considered i in resolving disputed. questions - 
of fact’ (ii) to show the:setting in “which the appellant’s: claim is-to:be. 
viewed ; (iii). to. comment: ‘briefly upon the principal. arguments: ad- 
vanced. by the. appellant i in support: of its motion for reconsideration; 
and (iv). to amplify. our, remarks 1 in the ‘principal opimee concerning 
volunteer work. ee ee ae ee 
- Central. to. the’ npelaae' position 3 is. ae argunient: that the cross a 


sections submitted with 1 its letter. of September: 21, 1964 iors No. i 


j Aly The appellant | calle ¢ our. “gttention: to. the. ack, ‘that. such. cross- = > 
- sections reflect. the only. calculations based on actual field measur emerits ee 
7 both before and: after excavation, ae arch that ens ss the 2 only Gal? 


evidence ¢ of the quantity of rock excavated.” 


| 2 4 Bxcept. 4 as. otherwise indicated al ‘references to, exhibits’ are to ‘the appsal f file, 
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» Resolution oF Disputed Questions of # act 


| “Tas view ae the cireumstances surrounding the preparation an ab: | 
mission of’ ‘appellant’s | cross- -sections, t the Board is unable’ to: regard | 


them as controlling i in any way except as a starting point: for determin, 


ing the “pay:’ quantity of rock (principal opinion, p. 23). The contract | 
ne makes” the. Government: responsible for the preparation’ of cross: - 
sections. The. appellant -admits this but attempts to justify its prepara- ? 
tion of cross-sections on the ground that the Government engineer 
concerned, Mr. Otis. Pauley, had refused appellant’s request thatthe 
Government make cross- -sections of the area in which rock excavation 
was claimed (principal opinion, note 95: Tr. 168). In his testimony the 
Government engineer categorically denied ‘receiving: such’ a request 
ee (principal. opinion, note 6; Tr. 227,258). His. denial was directly ; In 
~ conflict: with: that given by appellant's grade foreman: (principal opin- 
ion, note 26; Tr. 86) and contrary to assertions made by appellant’s | 
siperiniendsat John P. Lamb, in his affidavit, of November 5, 1964 
(Exhibit No. 5; principal opinion, p. 8). Appellant’s president, Wil- 
- liam-M: Kean, teatified that Mr. Lamb was:no longer in the company’s 
| employ arid that he did not. know his present. whereabouts, This testi- 
mony was'sufficient to avoid the application of the absent witness rule.” 
It did not: overcome, however, the extremely limited weight accorded | 
to.testimony offered by affidavit in cases involving a hearing ;? nor did 
it. compensate ‘for the fact that the Government. was: deprived of the 
opportunity to cross-examine a witness upon ‘whom the appellant’s . 
whole case turned, in'so far as the validity: of. me cross- sections in 
: question are concerned. : : | : 
ee Of. Harold Hiebert, ‘a/b/a Hiebert Ciaivadting Company, TBCA=521-10-65. (February 
15, 1967, 67—1 BCA. par. 6138 (appellant’s assertions at hearing accepted as true: despite 
denials by Government. representative in an affidavit included in. the appeal file) ; Martin 
Oboler, d/b/a Associated Wire Industries, ASBCA No. 6065 (June. 27, 1961), ‘61-1 BCA 
par. 3094 (inference drawn. that testimony of absent witness having first-hand knowledge. 
of the disputed facts. would have been: unfavorable to appellant). 


3 Appellant’ § counsel wag advised that: the documents comprising the opal file would be 
accorded varying: ‘degrees of welght pependae upon the: support offered . by: the “parnee 


.< coneerned (Tr: 203). 


ad 4 The cross-sections were prepared by the appellant’s president, Me. “Kean, who is iieither 
+ an engineer nor. a geologist: (Tr: 149, '150), from field notes ‘given to him by Mr. Lamb 
(Tr... 152, 153). ‘Mr, Blackmon, » appellant’s. Zrading foreman, reaffirmed at the hearing 


. (Tr.. 86) the statements made in his affidavit of November 5, 1964 (Exhibit No. 5). One of a 
gt such statements was that Mr. Lamb had made cross-sectional measurements ‘of the area 


in question before ‘and after excavation. Mr. Blackmon did ‘not, however, purport to pass 
upon the. accuracy of such measurements ; nor would he have been qualined: to do so, as.he 
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| The: same. ee exists. ne respect to ‘the. “question. ‘of. ene oT ie 
prior to requesting. the Government: engineer . to make Cross- -sections Roxen 
and. prior to the: appellant proceeding’ with its own CLross- sections upon, 
the alleged. refusal. of such request, the appellant, demonstrated. to, the”... 
Government engineer the efforts to’ remove. the hard. substance. ‘with © 


power equipment alone as described in'the affidavits of Messrs. bamb - | : 
and Blackmon - (Exhibit: No...5; _principal opinion, note: Dye | 


Blackmon. reaffirmed and. reasserted the statements, made in. his ae oe 


davit at the hearing: (Tr. 86). Mr. Pauley flatly denied, however, that ~ 
any such demonstrations were. made i in his preenee (principal. opinion, | 


".._p.B; Tr. 218, 243, 944, 270), 


The same witnesses are completely at odds on n the status of the work 


ee 961+50-c ‘on. athe atoracon of May. 28, 1964. “There i is no. dispute an ee 


. by the time of his arrival the overburden had been, removed and that = 


Mr. Lamb pointed to a hard substance exposed j in the cut. ‘(affidavits oe 
of Messrs. Lamb. and Blackmon, Exhibit No. Ds Tr. 86, 248). Mr: 0. 
‘Pauley. testified that when he arrived on the scene the rig of Walker Pe 
_ Laboratories was completing the drilling of holes i in. the. material. and mene ‘ 
- that the statement was made “We are just finishing up.” (Tr. QIQ 


218.) In their affidavits of November 5, 1964 (Exhibit No. 5), Mr. 


Lamb and Mr. Blackmon give an entirely different ‘sequence of events. ae = 


According to. their version the drilling by. Walker Laboratories took 


place after. Mr.. Pauley had directed that the excavation. ‘proceed fol-. 


lowing his witnessing the unsuccessful - attempts to remove the hard 


material by power. equipment. alone and his refusal to sake cross- = a 


: sections of the disputed area. 


In determining the weight. to be given to this coiiffictinig andes: the [ os, 
application of established legal principles clearly favors the acceptance roe 


of Mr, Pauley’s testimony as the more credible. | ‘The statements made _ 
by Mr. Lamb in his affidavit of November 5, 1964 are not to be equated; 


of ‘course, with the statements made by. Mr. Pauley from the witness: — fe 
stand (note 3 supra). Of paramount: importance in evaluating The 
testimony of Mr. Paitley. and of Mr. Blackmon is the fact that through: 9. 


out his: testimony Mr. Pauley constantly referred to a daily. diary 
maintained by him 1 im which: were. recorded. the important, events of the - 


had no experience in: ising: a. erogs- Sectiqn: (fr. 125). “That. the. cross- sections ‘made by. ir. ene 
‘Kean accurately. portray the data: reflected. in, the field notes of Mr. ‘Lamb: is. dependent; ae 
least in part, upon the: latter’ S- affidavit of: ‘November 5, 1964 Gixpiit 2 No. 8), AWwhieh contains sue one 


a. + statement: ito that ao: 
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: bles peck (Tr. 214, ont, 998) 2 5 “My. Bladkrion’ S Getiineny's was given 
a without the aid of t recourse to any notes reflecting information recorded _ 
7 “contemporaneously with the. events: as to which he testified. ‘He frankly — 


-acknowledged that: his’: memory was dim as to many ‘details: (Tr. 126, 


hae et TOBY Mare Blackmon’s affidavit of November 5, 1964 (Exhibit No. 5) 
ee was, prepared five months after the events described therein.® Even 
eo according t to ‘his affidavit, however, Mr. Blackmon was ‘only a witness | 

.  toand not.a participant i in the conversation between. Messrs. Lamb and 

- Pauley pertaining | to the’ | cross- sections. ‘While directly involved i in | 


_ 80 long a ‘time, Mr. Blsdéinon: whe: in: a | position to. testify a as to the eee 
-- presence or absence of Mr. Pauley: when such attempts: weremade. His... 
ee own, actions in ‘failing to. preserve ° the’ Tipper. teeth which: allegedly | 

. broke or. curled up from the heat in the attempt'to Tip the ‘material — 


ee (Tr. 95, ‘111, 12), would not suggest that he then, considered the pare : 


ae > were in a controversy. 


a “Mr. Pauley was: conscientious ‘about otha 3 matter “He ‘promptly 
reported. to his superiors ‘the events that had occurred on the job." 


ae Having ‘undertaken to” report so much of the matter (note T supra), | 


no reason is ‘perceived, for Mr. ‘Pauley not also: reporting (i) any at- 


= tempts ‘made. to remove the hard material cwitnessed by him, and (ii) | 


: that he had ‘been: requested to make | cross- -sections s of the disputed asa 


if these events had i in fact occurred. 
’ For the reasons stated: and taking fata account the denliéantor of is am 


: witnesses: on the stand, we conclude that ‘the testimony: of Mr. Otis 


. Pauley 18 forty 0 of belief and Becept © the s same as determinative of the oo. 


ee Sk 


+Resolation of didisiniad. ateuions of Gon is snot the con diffiolty ne 


hor — os ins case. presents. Assuming that. the material encountered. was ‘rock; 

othe. appellant’s conduct during. the crucial period. (May | 27. to J une 5, 

oS. 1964). and for almost three months thereafter i 1s inexplicable. There j is 
- no dispute.as to the fact that-on, May, 28, 1964, Mr. Pauley denied. that 

: the hard. substance shown to, him. was. s rock 3 im the sense of the. contract. 





6 The detailea nature of the entries are ‘inustrated’ by pe arti quotations from’ Mr. Pauley’ S 


“ a : diary in the. Findings of Fact of April 20, 1965 (Wxhibit No. 2)... 


aa The same. is” true of Mr. Lamb's affidavit: of the Samé date | ‘(Bxhibit No. 3B). 
tase Ls ‘On' May: 29, 1964 (the. day after: the’ ‘conversations : with Mr. ‘Lamb respecting’ rack); 
2 Mr. ‘Pauley: reported. ‘for work in’ the: ‘Atlanta ‘office ‘of ‘the’ Regional. Engineer. Some time 


- during ‘the® course ‘of that day he narrated to Mr. ‘Billy Horton, Regional Engineer, the 


a Statement Mr. Lamb had. made. concerning rock and the. fact that the Walker. Laboratories’ 


ae a had drilled holes in the area. fa ives Box preparatory to pa (Tr. 247, uae. 
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= ( principal opinion, ane 3); nor is 3 there any: dispute as t6. he fact that - 


_ the contractor had drilled. some holes in the area in question prepara- ban - : 
| tory to blasting.® Mr. Pauley. viewed the blasting, however, as simply. ey 


~ an.aid to excavating’ with the. equipment. that.the contractor. had on the. | 


job ( Tr. 234). The report: made by Walker Laboratories at. the time ig - an 


consistent: with this view .of the matter (principal | opinion,, note 11). 


iif the appellant’s superintendent’ was dissatisfied. with. Mr. Pauley’ s ees ae 


| determination. thatthe hard substance. shown.-to him was not. rock. as 
: defined i in the contract, there i is nothing to indicate that the. latter was 


made aware of such dissatisfaction. There i is, for. example, no: evidence ee 


7 from : any source that Mr. Pauley. was. informed of an intention. on ‘the 


oat appellant’s part. to. proceed with its own cross-sections. ify. as has 1 been 7 


7 alleged by. the appellant, Mr. Pauley refused, to. make them. ee 
~The appellant: has sought to show that Mr. Pauley. acted i irresponsi- 
7 bly i in not making more than § a visual examination, of the hard substance 
| shown to him. on May: 28, 1964 (Tr. 256 267). Mr. ‘Pauley’ s actions are 

- consistent, however, arith: his view that Mr. Lamb > was jesting when he 

inquired “Don't you think. you should pay me rock for this?” (Tr, 212. ) : 


Irrespective of whether Mr. Pauley was correct: in this appraisal, the oe 


normal interpretation of the events described would be that the appel- 


lant’s personnel on the scene were acquiescing. in ‘Mr. Pauley’ sdeter- 
mination, that: the substance was not, in fact, rock j in ‘the sense of the : 


of being ad the. rate bid by. tie appellate for ading ad common 
excavation of $. 20 per. cubic yard (Exhibit No. 6). rather than the rate 
| for rock excavation of $10. per. cubic yard ( principal opinion, “note 4). 
-It was almost three months before Mr. Pauley:was disabused of the — 
z idea that Mr. Lamb’s request. for rock payment. had been made in jest. 7 
; Although - Mr. Pauley. returned. to the job site on June-1, 1964 (Find- Pe 
_ ings, p..9, ‘Exhibit No. Xd), no ‘effort appears to. have been made to show 


him expavated material « or to. otherwise: renew the conversation respect- a 
- Ing rock. In. clear. violation of the terms of the contract. (assuming the 


5 substance, Was, as the. contractor contends, rock), t the excavated. ma- : 


terial from. the. disputed | area was s used as fill: upon. the instructions of - 


8 The ner r) diate for oct. covers. tue: area : between: ‘Stations O55 50 aad ‘2614150. | 


> Mr. Pauley. testified, however, that the only. drilling he observed on May 28, 1964, wasin 
7 a the ‘general area of Stations 258. and 259 (Tr. 213, 266, 267), ‘and’ ‘that while he was 
. ‘talking to. ‘Mr. Lamb the. rig completed the drilling end moved: ‘off. the: site (Tr. .268). This 
ds consistent. with Mr, Pauley’ s statement as to the status. of the drilling. when he arrived. 
fs “on ‘the site (Te. 212, , 218). Queried by appellant’s counsel Mr. Pauley acknowledge that he a 


is that he! could not say whether the ‘drilling tie left MeBee (Tr, 268). “Walker Laboratories. | 


7 Report No. B-18617 dated. May. 29, 1964: (Exhibit. No. oath does. not. show. ‘the | stations. at 
- which the drilling was performed. aes ie ae 
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ae: apparently: took place sehen neither Mr. Pauley nor a any other Govern: | 


a ment representative was on the job (Tr. 126). Apparently no efforts 


were made at that time to preserve samples of thé materials actually 
excavated, from. the roadbed between’ Stations 255 +50 and 261+50. 


s, Sample No. 1 and Sample No. Oe representing: samples’ purportedly 


= obtained from that area, were hot procured until a 8, 1964 | 
4 ( affidavit of Williarn M. Kean; Exhibit No. 5). : | 

“The conduct of appellant’s president j is marked by the same sort: of 
inconsistency. During the time when he had: many telephone conversa- 


- tions with Mr. Lamb concerning | the hard substance claimed to be rock ; 
in which the latter - was specifically instructed as to the course of action 


_ to be followed’ Ch: 182, 1883), Mr. Kean made no effort to communicate . 


. directly with Mr. Pauley (Tr. 183, 194, 195); nor did. he see fit’ to 


contact. either Mr. Pauley’ S superiors in the office of the Regional Engi- | 
- neer (Tr. 194, 195) or. the contracting officer (ix... 183, 184) at a time 
when ¢ an effective investigation. could have been launched both as to the - 
nature of: the ‘substance encountered. and the amount ‘involved. Mr. | 
Kean explains these failures on the basis that he was involved with 
’ other business of even greater importance to him. (Tr. 194, 195) and he 
could not afford to have the work delayed while awaiting action on - 
7 correspondence (Tr. 198,194). : 
Viewed in the perspective of Mr. ‘Keane conduct’ i in ee to 
other’ matters throughout the. course of contract performance, neither — 
of the. explanations offered are. convincing. “There 3 1s nothing | in the 
record to indicate that a. question involving’: rock. ‘payment. would have 
been handled by. correspondence. According to the uncontradicted testi- 
mony of “Mr. James ‘A. Taylor, Assistant Regional Engineer and. Mr. 
Pauley’s immediate : superior, | the appellant’s personnel fréquently con- id 
tacted him by telephone (Tr..283). Problems arising on the job at ‘a — 
_ time when no Government representative was present on the sight were. 
’ promptly investigated by the dispatch of a Government engineer to — 


= _ the job site (Tr. 210). It is noteworthy that Mr. Kean did not accept | 


- Mr. Pauley’ s decision as representing the last. word of the Government a 


in other situations but. rather sonent the intervention or his superior a 


(Fr. 221,292, 250, 268-270). Le erging! do —_ 
No. satisfactory explanation’ was offered iy appellant's, pr reoitdact: ‘as 


a m his.course of: action: int eference to pay: estimates, Although. the field 


~ notes from. Mr. Lamb : were ‘turned ‘ over to’ him < on. J une 5, 1964 (Afi- _ 


| davit of: William M. Kean, Exhibit No. 55 Tre 189; 140), he made no fare 


Sy Appellant's ‘Bxnibit No: z represented “a! sortidn of Sample? No. Sell (Be ur Ge 
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. effort: secure srecounition: of the rock Cie in ae prior to te 


: discussions with Mr. Pauley in reference. to the pay estimate. for the 
month of August 1964 (Findings, p. 9, Exhibit.No. 1). Paradoxically, 


_ Mr. Kean did not apprise the contracting officer of his claim for rock | 
--excavation at the time of their conference on July 9, 1964 (Government 2 
Exhibit. “CO”, Tr. 179, 324, 326); nor did he bring the matter up for — 
discussion. during the conversations held with the contracting officer, 
Mr. Taylor and others at the job site on July 16, 1964, even. though such 
conversations lasted for several hours (Tr. 272, 273, 288, 321, 823)... 

- Some time in mid-August of .1964.:Mr. Taylor. cen that a hard 


substance encountered i in. the side ditch at: Station. 160+00 should. be : 


caer paid. for as. rock (Finding, p. 9, Exhibit. No. 1, Tr. 162, 280). In the : 


: Government’s view this decision was reached not because: abe substance 
encountered there was rock in the sense of the contract. Rather, the 


Government considered. that. it. would. be. more. economical from. its. - 


| standpoint. to have. the contractor blast: this material and. allow rock | 


8 payment. than it would be to pay for rebuilding. the entire side‘of the _ - 


roadway section, which would have been required if normal operation — | 
of heavy road grading equipment was permitted i in the area (Finding, 


_. p. 8, Exhibit No. 1; Tr. 280). These considerations obviously. did. not 
> apply to the hard. eubeaniee encountered between. Stations 255-+50° 


and 261+ 50. where all of the claimed rock was excavated i in the course | 


of constructing the roadway itself. Another. significant. difference is - 
that rock payment authorized in connection with the ditchline involved 


only 40.cubic yards of excavation as contrasted with. the appellant’s — 
| present claim. of, 2,769.41. cubic. yards. Nevertheless, the appellant ap- 

-pears.to: have seized. upon Mr. 'Taylor’s. decision yelating: to the ditch-. 
— line as. also. applicable. to the hard -substance. encountered: between 
Stations 255 +50 and. 261+50. Almost immediately: Mr. Kean raised 
the question of rock payment for excavation in the latter. area with | 

Mr. Pauley (Finding, p..9,; Exhibit No. 1) without even waiting ‘to 
_ prepare cross-sections front the field notes submitted by Mr..Lamb — 
over two months before (affidavit: of ae ans Exhibit No. 55 Are 
155) 2% | | 
. There was Giants pedides that Creed ie ii Goverment; person- ‘ 
nel. concerned. which seriously impugned. appellant’s: claim. of rock ex- 
-cavation between Stations 255+50 and 261+50.-After making: eight 


', soil test borings and s1x auger borings i in the area in question, the Law a 


“10: Apparently ‘this: iaecoants for the claim: ‘submitted in counsetloa’ with the August esti-— 


a mate having. ‘involved. 1, 666. cubic. yards ‘of. purported rock: excavation. as: contrasted with 


the aan claim. of 2,7 69. 41 cubic yards. Aes ‘De 3, Jerbibit. No.: i. a2 
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Engineering Testing Company eoaclnded that n no materials that could 


a? be designated as rock in the engineering sense had been encountered __ 


bea i and that no rock was evident from visual examination of the surface of i . 
the site (principal De DP 14, 1; Report of November 1, 1964 ty a 


_ Exhibit No. 5). - 
Crucial to the Board's finding that at had besih cheounierads in thé 


2 ee disputed aréa was the expert testimony of Dr. Bruce W. Nelson, Head, 
ar Department. of Geology, University of South Carolina’ (principal a 

| opinion, pp. 12-18). According to ‘Dr. Nelson there was a rock ledge, 
occurring below elevations of 335 feet (report of May 14,1965, Exhibit 


No. 2); which. ‘was’ seven to. eight. feet in thickness ad had once ex- 
- tended into the roadbed between Stations 255+50 and 261+50 but — 
which had been completely: removed by the appellant i in ‘constructing | 
the ‘road (report of May 14, 1965, Exhibit No. 2; Tr. 28,27, 41). Dr: 
Nelson’s ‘testimony ‘was based: in part upon ee ‘porlhge made “by 
Walker: ‘Laboratories in the original ground adjacent to the roadway 
at’ Stations 259 and 260 at the time of Dr. Nelson’s on site geologic 
| investigation of May 10, 1965. (‘Fr. 34, 40, 41, 47): He regarded the. 
results of his May 10 investigation and the findings of Walker Labora- 
tories as set forth in its report of May 17, 1965: (Exhibit No. 4) as 
corroborative of. the conclusions’ expressed: in his earlier report of | 
"November 27, 1964 (Exhibit No. 5) concerning an- earlier on site geo- 
logic examination: by him ‘on ‘November. 14, 1964 on of May 14, 
1965; Exhibit No. 2; Tr. 41). ‘i | 
In “direct examination Di Nelson testified ‘thin the Poel: ledge had 
extended: from the road’ surface upward for seven or ‘eight feet (Tr. 
23-24). ‘This'was contrary: to the statement in-his report: of May 14; 
1965 (Exhibit: No. 2) that “the borings and tests confirm: the existence 
of a hard rock ledge of 7-8 ‘feet, thickness extending from about 314 
feet above the finished road bed to about 314 Teet below it.” Queried 
about this contradiction. upon cross examination, Dr. Nelson ‘iunequlvo- 
cally adopted the quoted statement from his réport of ‘May 14,1965 and | 
illustrated the correctness of this view by référring to a sketch he had | 
preparéd-in the field on May 10, 1965: (Appellant’s Exhibit No. 7) at_ 
the time of his second visit to the site (Tr. 37-89). Dr. Nelson also tes- 
tified that the appellant had excavated below the road level (Tr. 38). - 


This testimony was’ based upon information received from Mr. Kean 


- thatthe appellant: had: excavated the cut about 8 to 314 feet below the 


finished: asphalt surface (Tr. 50, 51). Dr- Nelson. made clear, however, an 


= that his view of.a continuous. each ledge having once extended into the 
roadbed could: be reconciled with the findings of. Law. Engineering: . 
Testing E Conipany: ss Opinion: PP. iy — lis if the a . 
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‘ iia in aa excavate from 3 to 314 feet below ihe fad level: (Tr.3 38, 50, 


— -§1). No effort was made by Mr. Kean in his subsequent testimony to . _ 
_. show that Dr. Nelson. had misunderstood him or that. Dr. ‘Nelson’s tes-" 
_. timony was otherwise. incorrect in this. respect. That the. appellant did 


excavate approximately 3 feet. below the level of the road is corrobo- 
~ rated. by. the testimony. of the appatiants grading foreman (principal 
opinion, note 16) 42. 5. 

. The Government’s witness Teylors vigor srously. attacked Dr. ‘Nelson’s S 
| conclusion that a rock ledge had extended into the roadbed on the prin- | 
‘cipal ground that if it had Law Engineering. would surely. have 
encountered it in its. numerous test, borings of the disputed area rahg- 

- ing in ‘depth from four to six feet. (Report. of November 17, 1964, 
Exhibit, No. 5; ‘Tr. “14, 283, 984). Mr. Taylor’ acknowledged, however, 
that some’ pone could aves been. present in the area without. being. 


revealed by Law Engineering’ s test borings if it were intermittent aS — 


~ contrasted with Dr. Nelson’s view that it. was continuous (Le. 284). or 

- if the appellant. had in fact excavated from 3 to 314 feet below the level 
of the road- (Tr, 301). Mr. ‘Taylor noted that if the. rock ledge were. 

| intermittent it.would have. the effect: of. reducing the amount. of ‘rock 

a present in the disputed area (Tr.-285). He. also noted that. any rock 


| P eo excavated by. the appellant below the roadbed. would. represent yolun- ak 
cea ter work & (principal opinion, note 21). | 


| Appellant's Contentions ee a ee 


| “The appellant Hiring urged the Board to accept the o tistimeny0 ét Dr. Se 
| Nelson’ +? attempts in its motion to denigrate'such testimony ina num- _ 


- ber-of important respects. Inan apparent effort to overturn the Board’s 


a finding 1 that the bulk of the rock excavated was below. the: subgrade: for _ 
which ‘the -contract provides no reimbursement. (principal opinion, — | 


ps 255 notes: deand 21), , it calls attention: to the testimony of Dr. Nelson 


previously mentioned in-which:the rock ledge was described as extend- - : 


| ing from seven to eight feet above the road surface (Tr: 23, 24). There 
1S, , however, no reason for the Board to give any weight. to. testimony 


IL At page. 14 of its brief appellant states ? HAS noted by. Mr. "Blackmon (Tr. 98), a water 


problem was. ‘encountered at the grade level of the roadway ‘and excavation: some ‘three feet snd 


below grade level and back-filling with ‘select material was necessary. *-* *" — .. 

-. 22'The significance that the appellant. attached to. Dr. Nelson’ 3 testimony is well. illustratea 
by: the following statement from page 7 of its brief: “Dr, Bruce W. Nelson,: ‘eminently 
- qualified geologist and head. of the Department of. Geology. at the. University of: ‘South 


Carolina, stated at the hearing (Tr. 19) ‘Professionally we would designate these samples a 


as.rock: material,.-silt stone in the. ‘technical definition of that. word.’ Considering the . 


5 es source from which: this. statement comes, . appellant probably should stop: at this point, and - 


..°. nest its case, especially in view-of the fact that Government engineer Pauley finally. admits 
_ » that the substance involved, was. rock. in. the geological, sense,’ 3 (ir 265. ). : ; a 
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| that the party. offering it has ele not to stand upon, , particularly _ 


where, as here, the repudiation i is amply supported by written reports 
_ and sketches made prior to the nears and alfirmed as aceurate pep 
cross-examination (Tr. 87-39). 7 
- The assertion that the Board ed pedis mr hindsight in de- | 


7 termining the “pay” quantity of rock has no greater 1 merit. The cross: 
- section prepared by the appellant. contained no elevations, even though Se a 
_ the contract contemplated. that elevations would be provided (principal ~~ 


opinion, p. 11) and even though, as we have found, the appellant | 
- usurped the Government’s | function in preparing ‘the cross-sections 


_ without having made a ‘Tequest upon the Government to'do so. The ~ 
Board’s. asterniaatane were based upon the evidence of record and. a 
particularly upon the testimony of Dr. Nelson as corroborated in’ part | 


_ by the testimony of the appellant’s S gt rading foreman Mr. Blackmon 
(principal opinion, note 16), as well-as upon the failure of Mr. Kean | 
in his testimony to contradict statements pr eviously made from ‘the 
witness:stand by Dr. Nelson in his presence. 7 : 

_Appellant’s counsel calls attention to testimony | in which Mr. Kean 
attempts to de-emphasize the importance of elevations to Dr. ‘Nelson’ s 
findings (Tr. 184-190). It is sufficient to note (i) that this view is com- 
_ pletely at variance with Dr. Nelson’s expert opinion (Tr: 33, 46,52, 
53); and (ii) that without elevations being assigned to appellant's 


cross-sections, it is not possible to relate them to other evidence in the . 


case including that offered by the appellant (Tr. 285, 302, 803). _ 

. The appellant also points out that. Dr. Nelson:took borings at only 
two stations. This is true but it is clear that-Dr. Nelson‘also placed 
great reliance upon the visual examinations he made. of the. entire 
cut: on both sides. of the roadway and his observation of rock forma- 
tions in the surrounding area (report of May 14, 1965, Exhibit No. 2; 
report of November 27, 1964, Exhibit No. 5; Ty. 41). Obviously Dr. 
Nelson considered that ‘the two. test borings ol such visualobserva- 
tions together constituted a sufficient basic: for an expert. opinion as to 
the probable rock formation which had been present in the roadbed 


_ prior to the excavation (Tr. 37-41). The. Board accepted Dr. Nelson’s 
| testimony and the appellant i is in no position to, in effect, impeach its 


- own..witness because some of the ‘testimony 0 offered and accepted i is no : : 


longer regarded as favorable. - ne : 
 . he.appellant refers to. the on site inspection as having soon al 
| vividly that. there was: a Dee quantity of rock im both sides of ‘the’ 


as The following colloquy on cross: examination ‘reveals ‘the {nipdrtanee Dr. ‘Nelson aseribed 


to. elevations (Tr. 46): “TOT And’ you only located this particular’ hard, substance in three 


‘different: areas. [A] That. is. correct, and they: are very critically located” ‘from the stand- a“ 
ae point of. elevation and the Stratification ‘Of the rocks in that region, | ‘as my technical’ reports 


o EnENS: shown and as we have testified earlier today.’ a 
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a out, above he finished. ‘roadway. and avers thats a poreat Feat more roar | 


was visible at the site (contending also that. this rock once existedin) 


the cut). A detailed, discussion -of the results of the on site inspection 


-would appear to serve-no useful purpose. At no time did-Dr. Nelson. 


3 suggest. that the remnants of rock -which:he stated were visible on the -_ 


slopes occurred ata differ ent elevation than. that to which he‘had tes- 
tified previously that. morning. Some two miles from the roadbed: an 
outcropping of rock’ was:clearly in view..The outcropping; however, - 
was clearly: discontinuous as it was in-the immediate vicinity of a 

‘gravel pit in which’ there. was no’ ‘evidence of rock. having occurred at 
the same elevation (Tr. 201, 202). The inconclusive nature of the:site 

visit is well illustrated by the fact that the following day the appellant 


- - offiered ‘i in evidence : a sample of rock (Appellant’s: Exhibit No: 11) vs 


taken. from an area, estimated to be 2 miles from the job site (Tr. 150- 7 
“ 152)" but none from the eres quantity of rock alleged. to be. visible at. : 
| . the : site. 1s if ar eae Aur 


Rock Ew wewvation, Performed a as. Volunteer as . 


- 2 ane an “gfiott to aod: the consequences of having. excavated a, ‘tans : 
2 ab & ‘quantity of rock for which the contract makes no provision for pay- 


-. mnent, the appellant asserts that any rock excavation performed below 


S subgrade was either done at the specific direction of the Government or oe oe 


ef with its full knowledge and acquiescence. According to the appellant’s 


4 counsel: the Government engineer: at the site, the Assistant. Regional | 


- Engineer and. the contracting officer all admit that. there. was awater : as 
_. problem, that they knew about it, and that the. contractor was instructed oe oe 
ae to raise the elevation. and to. backfill with select material. ee ee 


_ The appeal record, however, 4 is entirely devoid of Seiden to show 
| that during the period in question (May 27 to June 5, 1964) the. Gov- 
ernment was chargeable with knowledge: of a water problem or was 
involved im any way In the contractor’s decision to. proceéd im the . 
- Imanner that it did. None of the appellant’s witnesses sotestified. Gov- 
ernment witness Pauley specifically denied any ‘knowledge. at that 
time of a. water r problem between Stations 255-+50 and 261+ 50 (Tr. 


dt The. friable nature of: some of ae material: pur poréedly copesuenlings remnants of. the. 
Tock. ledge visible at the site may have been due to the effect of ‘weather (over. 15 months 


elapsed - between the: time the excavation was: completed and the. date of the site: visit): The 


effect of weather upon -the hard substance. encountered. in the area in question was: dis-: , 


> .eussed in Dr.. Nelson's. report of. November. 27,1964 (Bxhibit No. 5). It is: to’ be: noted, 


‘however, that the: Law: Bngineering Testing Company did not consider that any rock was | 
visible. ‘from a surface examination of the site whén ‘the test. borings reported in its: letter 


. | — of November. 17, 1964 eee No. ey were made (principal opinion, note 47 Me 
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V5)... He acknowledged ae a humping Sroblent later developed in 
this portion of the roadway due to the presence of excess moisture (Tr. 
PADS 973) and that at a meeting held on the job site on July. 16, 1964, 


- In which the contracting officer. and Messrs. Horton, Taylor, Pauley : ~ : 
and Kean all participated, the latter was instructed to take action. 
designed to overcome the humping problem (Tr.:253, 254). Govern- . 


ment witness Taylor’ related his testimony to une: same een re . 
ee) as did the contracting officer. (Tr. 821-328).. 7 i 
_ ». The contractor was on notice that no one other thaw’ the. contracting | 
pfficer had, authority to make changes in the terms. of the contract. 


Notice to this effect was given at the pre- -construction conference (Tr. 


324, 325). The limitations upon the authority of Government. ‘repre- 
sentatives other than the contracting officer. were “underscored, Im.an - 
episode involving a Government engineer | assigned to the job (Tr. 


- 308). There is no reason to doubt that the contractor fully understood 


that only the contracting officer had authority. to make changes 1 in the 

contract, which he was not given an opportunity to do in this case. 
In the absence of any evidence showing or tending to show that the. 

Gomme participated in‘any way in the contractor’s decision to 


excavate below the subgrade and taking into account the. testimony of. 


Dr. N elson that the rock ledge extended 314. feet, below. the finished 
roadbed, as well as his uncontradicted testimony that Mr. Kean had 

informed him that the excavation had occurred to ‘that depth, ‘the 
- Board concluded that only 548.91 cubic yards of the excavation de- 
picted: ‘on appellant’s. cross-sections represented: rock occurring above 
. the’ subgrade. The Board then determined that the contractor was - 
‘entitled to payment for that: quantity at $10 per ctibic yard, as'specified 
in the contract: (principal: opinion, p. 25, notes 1 and 4). ‘As to-the 
balance of the claim for rock excavation the Board:concluded: that in. 
_ proceeding. with the. work below: subgrade: without consulting with — 


the Government’ or. affording it an opportunity-to: determine what. ~ 


course of action should be followed with ‘respect to any water problem 7 


that may have existed, the contractor was. performing work on its own - oi _ 


volition for which. the. contract. makes no: provision: for payment. | 6: rr 


refusing to recognize. any claim for, work performed in such circum- 


stances, “the Board was adhering to a well- -established rule which both _ 


the courts?® and the boards 18 have consistently - followed. In The 


| | Wooderaft Corporation Vs United States (note 15 supra); the’ court. : 7 
7 stated, the rationale for the rule i in. the following terms at page 103: oe 


1B. The Wootorate: ‘Ocenoraston: ¥. United. States, 146. Ct. Cl: 101 (1989): 3.3 . on, 
16 Ohester ‘Barrett, d/b/a The American Tank: Company, TBCA~420-3--64 aps il %, , 1906), aes 
“On motion for conga ont pets Bee Dae BOOS, ‘and: cases: oleae: ee 
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“As the ‘planet must. admit, the additional costs were ee COn- 
- tractum. Therefore, to win their recovery. some extrinsic promise, 
implied or express, -taust be shown, such as an involuntary and com=- 
-pelled compliance, an allowed extra or a change in the contract. But 
an expenditure could not be involuntary and compelled without a 
previous protest to the. contracting oficer; /. A. Hoss & Company v. 
United States, 126 Ct. Cl. 323, 329 (1953); and under the contract he 
alone could. bind the defendant to. an extra or a change. oh ey 


Decision 


In its earlier etek tis Board noted some e but not all of the. con- 


| ' course of. this opinion. It found aes that there was’ sufficient 
: credible’ evidence before the Board to warrant a determination’ that a 


33 quantity. of. rock was. excavated ‘for which. ‘payment, should. be made | 
(principal opinion, p- 22). Besides the evidence specifically. relied upon 


_ by the Board in the earlier decision, we note that the Government 


engineer primarily concerned with the ‘project acknowledged that 


there were few. fissures 3 in the hard substance shown to.him on May 98, oo 


1964 (Tr. 234), and that the substance removed by blasting from the 


_.ditchline for-which rock. payment was authorized. was similar to, the . 


| type: of. material introduced nto, evidence boy.1 the ae at. ane 7 


hearing (Tr. 266). 


ee. The. ‘appellant. asks rhetorically h how the eee can ‘stent on one | 
evidence of quantity based on actual field: measurements by: speculation | 
and assumption and reconstruction made only in hindsight. The:short 
answer to this is that this problem is entirely. of the appellant’s choos- . 


ie ing. If the claim had been’ presented in. a timely manner,:it could 


’ have been promptly investigated by the Government. ‘personnel. con- 


cerned. Rather, for almost. three months the appellant chose not.to ; 


_ present a question to Mr. Pauley’s superior. which, if favorably. re- 
~ solved, would entail an increase of 5,000 percent over the amount other- _ 


| — wise payable in accordance with: its bid price. 


After careful consideration of the entire record, we pci Oink 

the appellant has failed to show that.our earlier deagien should. be 
' modified im any respect. Accordingly, appellant's: motion for ‘recon- 
sideration of our decision of November. 9, 1966 is hereby denied. 


| a Wanna F. ‘McGraw, M ee 
We. Conoun:. Ce ee i ee as a ae ee 
| Dean F, RATZMAN, Chalenan. eR 

Artraur O. Arum, Alternate Member. 
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Grazing Permits’ and ‘Licenses: Cancellation and Reiuotions Grazing 
Permits and Licenses: Range Surveys . | Be 

; On remand of. a case involving. the award of grazing privileges on: an annual . 

| “basis, ° the’ ‘applicant can introduce evidence to show’ that the grazing 
capacity of the range. has improved since the date of the range: survey. on 
which the contested award was made; however, a reduction in grazing 


privileges based on a range survey will not be changed unless the appli- 
cant can demonstrate why or in what way the range curves was in error. 


Grazing. Permits. and Licenses: Generally. 


- Where lands which become. additionally available for disposition of grazing 

. privileges consist of isolated. tracts: of small carrying capacity, the limited 

grazing privileges will. be disposed of. on the basis of good range practice 

and past. ‘usage in accordance with a provision of the Range Code rather 

‘than on a- standard of customary use fixed: by. a State Director where appli- 

. cation. of the standard: is. fruitless’ in view: of use of the. tracts under 
. allegedly invalid subleases or transfers. 


. APPEALS FROM ‘THE BUREAU Ne LAND MANAGEMENT | ; 


Saves awais has appealed to the Secretary of the Interior 
from:a decision dated June’ 28, 1966, of the Acting Chief,. Office of — 
Appeals and Hearings, Bureau of Land Management, which affirmed 
so much of a decision of a hearing examiner ‘as sustained ‘@ reduction 
of his grazing privileges and set aside and remanded so much of that 
decision as awarded him grazing privileges on lands recently made 
available for administration by the Bureau of Land Management 
pursuant to the Taylor Grazing Act, 43 U.S.C. Sec. 315 e¢ seq. (1964). 
Bert B. Boughton and Francis L. Henning: holders of grazing privi- 
leges in the area under consideration, intervened in the proceedings 
| below but have not appealed ftom the Acting Chief’s decision. 

_ -. This case is a continuation of one previously before the Depart- _ 

Gout as a result of an effort by the district manager, Miles City, Mon- _ 
tana, to effect a 24 percent reduction in grazing privileges found 
- necessary to conform the qualified demand of the West Side Area of © 

the Big Dry Grazing Unit to the grazing cEDaEey of the area in ac- 
cordance with the results of a range survey. | 

When the earlier proceedings came befor it, the ees held _ 


that the reduction had been made under a provision of the range 


code hes CFR, 1960 SUPP 161. eo now 48 CFR 4111 4-3 5(@)) : re 
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A es quiring that eae iiaies and permits See ued be = ed 7 


on an equal percentage basis and that the: appellant, had not been 


_ notified of an additional reduction of his. privileges in excess of 04 


percent or of the basis. for it. Accordingly, the Department. set, aside ee 


the decision of the Director insofar as it reduced appellant’s grazing = 
| privileges by more than 24. percent. and remanded the case for further 
action if his grazing privileges were to be reduced by more than, 2 
" percent Lawrence Edwards, 69 1.D. 95 (1962). | : | 
This appeal arises from the district manager’s decisions of Mirch 1i, 
1963, and February 11, 1964, in which he attempted to meet: the terms 
of ave Department’s deacon. : 
__ The Department. had first held that the appellant aa. fre Ae 
that the reduction -of 94 percent was improper: and that. evidence that 
the appellant had. continued to graze. the same number of cattle as he 
had’ ‘previously grazed and. that: Qa grazing trespass. had been commit- 
ted in the area did not, prove that the range had the capacity to. sus- 


tain without i injury. the amount of grazing pr eviously. permitted | or | 
that a reduction in the amount, was umproper. It went.on to point. out 


that the appellant and. his. brother, King Edwards, derived. their 
grazing privileges from the orig ginal operation. of Mrs, George Ed- 
wane and. Sons, which 3 in the area, in question was. entitled to 846 
in ne years ‘immediately eae the cee S isin had ed | 
796 AUM’s, of which the appellant had used 580 in his. cattle opera- 
tion and his brother had used 216 for sheep and horses, that the two 
. operations. were separate and that the appellant had ‘operated. as an 
~ individual. It then found that allowing the appellant. only, 348. AUM 3 


constituted a 40 percent reduction in his use and that the proposed al- - 


» location of 301 AUM’s to King Edwards, while resulting in a total 


24 percent reduction on the brothers’ combined use was, in. effect, a. 


40 percent increase to King Edwards over his prior use in the-area. 
~ Upon remand the manager apparently decided ‘not to attempt. to 
sustain the propriety of his first division of the Edwards’ privileges. — 
- but. instead applied the 24° percent reduction to the privileges. that. 


each of them had been authorized to use separately. He concluded that 


the appellant. was entitled. to, 72.86. percent of the original grazing 
| privileges or 468 AUM’s and that his brother should receive, ther re- 
maining 27.14 percent or 175 AUM’s. os 
— » On appeal to the hearing examiner, wih appellant contended that: 
no reduction. at all should bé, imposed on his ‘grazing privileges and. 
that the Department's decision did : not pre him from. offering a 
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evidence ‘a support this eetanian Over the objection of the Baa 
(Tr. 24-28), the hearing examiner permitted him to introduce such 


evidence as he had, which consisted of arguments similar to those at 


presented at. the first hearing, i.e., that bis use of the range at his - 
previously established rate and the good condition of the range ‘and 
his cattle under such use demonstrated that the range could carry . 
more than what the range survey showed. The hearing examiner held 
‘that the issue had been disposed of by the Department’s. first decision ; 
— and. that: in any event. the: evidence. did not show why or in what way 
the range survey was in error or what the oe Sey. of, the | 
area should be: © ae : 

_ Such evidence is necessary before a deiglainaticn: of grazing capac- 
, ity: will be made. N. J. Meagher and Company et al., A-30612 (Decem- 
7 ber 12, 1966) ; Melvin Adams, A-30406. (November 1, 1965).2- We | 

_ concur in the hearing examiner’s conclusion that the appellant’s evi- 
dence does not. demonstrate error in the determination of the carrying 
‘capacity of the range as shown i in the range: survey upon which the 
district manager relied in awarding grazing privileges.” 

‘The second i issue in the appeal concerns. the disposition of grazing 
privileges on part. of one and all of three. disconnected tracts, lying 
along the shoreline of the Fort Peck reservoir, : which were transferred 
in 1962 from the Department of Defense. to the Department of the 
Interior for the. purpose of administering: them ‘for grazing (Tr. B4). 
The grazing capacity of the tracts is as follows: No. 398—27 AUM’s;3 
No. 45212 AUM’s; No. 518—7 AUM’s; and No. 520—14 AUM’s (Tr. 
52-55). The district manager awarded tracts 518, 520, and 452 to 
_ Henning, the hearing examiner found they. should go to Lawrence 
; Edwards, and the Acting Chief held that a hearing was necessary to 


-.2-This conclusion ia bee: it unnecessary to decide “whether the introduction of evidence 
bearing on the grazing capacity. of the range should have been permitted. ‘However, it is 
_ our view that the: evidence was properly admitted. The licenses issued appellant and. other 
 eattle and sheep operators were issued annually.. Thus, there is the possibility that the 
condition of the range may have changed so that a range survey made in 1954 would no. 

longer be valid in 1967. While a licensee cannot relitigate issues that have been ‘settled in — 
prior proceedings, 43 CFR 1853.1(d), he ought always to be. allowed to show oe current 
_ conditions are and how they. affect his rights to grazing. privileges, 
2 We. may note that appellant’s argument that his continued use of the range at his pre- . 
. GuEis: authorized rate shows. that the range can: handle such use ignores. the fact that ©’ 
other.users have. been operating with a 24 percent reduced rate. Also, it ignores his own 


testimony that there’ is forage available between:the high and low water marks of the Fort —: 


Peck: reservoir: which is used by the livestock but-.is not included in the area of. the range 


-gurvey (Tr, 126-128; 96-99). The availability of this. forage woud fluctuate, with the _ 


water level. 
.3 Hdwards and Henning have agreéd that neither. has any interest in ‘the larger portion 


‘of tract 398, 201 acres, which is separated by an arm of the reservoir from the smaller 
portion of it, 43 acres, adjoining their Brasine area, cone oe Poreou, is the area which 
Boughton, wants to lease, 2 - . _ 
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- detartnins who should have them, The available Santen of track 398 Ge Ae 
apparently not been. awarded at all (Tr. 52-54), me the examiner | 
concluded that it should be awarded to the sppellent.: 
‘The pertinent regulation provides :. | | oe 
Oe Any land within the exterior poundari ‘ies: of a. grazing district wiaie avail- 
able for administration. by the Bureau of Land Management * ® > after. the 
grazing privileges in the area embracing the land: have: been adjudicated, will | 
be administered i in accordance with customary use so far as such administration: 
- may be aie gaas and: consistent with good range: mie DAZ Omen, 8 CFR 4111. 
$=2(d) (1). e : 

The State Ditector § in a paienioeandatt dated ‘May 5 5, 1961 { (Wxhibit 
G-2), instructed the 3- district managers in whose districts tracts such 
as these: were situated to award grazing privileges to those who had 
leased 1 them-from the Corps of E Engineers under one year leasestermi- _ 
nating February. 28, 1961. It appears that tract 452 was leased to King © 


_ Edwards in’ 1960-1961 while: tracts 518 and 520. were: leased ‘to ‘Minnie ts 
te. Pe King. Lawrence Edwards claims that. he used the three tracts in the 2 
aoe crucial’ ‘year under ‘sublease from or agreement with the lessees. ‘Hen-. 


ning contends that as part of his purchase. of the King ranch i in Ja fan 
uary 1960, the Kings: ¢ Minnie and Kenneth): assigned to him. the pref- 


[x _érence to have grazing privileges i in tracts 518-and 520. He : says. that — 


Lawrence Edwards’ use cannot be recognize ed: because’ it was ‘made — 


| “without the. consent: -of the lessor; which‘is required under section. 6 of eng 
- the lease before the Jessee can ‘transfer, assign, sublet . or. grant. any | 


/ interest im the premises. As the hearing examiner pointed: out, there . 


. is. some ‘question that a use for one grazing season would constitute a . 7 
“customary use” within the meaning of the regulation. Tt is not, how- — 


- ever, necessary to decide that issue since it does not seem relevant here. 


If Lawrence Edwards does not quality because his sublessors did not 
obtain: approval « of the sublease to him, it would ; seem that Henning i is . 
equally disqualified because he has otered! no evidence that. the lessor — 

~~: consented to the transfer of the leases to him, assuming that they ¥ were — 


= conveyed to him as part of the sale of the King ranch. | 
-. Furthermore, the amount. of grazing privileges tobe ‘disposed _ of 
--Is-_quite small—33 AUM?’s on the three whole tracts plus perhaps 4.on 
.. the partial’ tract. The appellant and Henning appear to be the only 
ones concerned. It would seem that in the circumstances an alloca- 
* tion on the’ basis of good range practices would be preferable to at- 


ea tempting to distribute the privileges on an analysis of either the legal- 


. | ity of the subleases. or the hapchance of use‘in one year when appar: | 


: ently ae use: has been. uneede in ee years by all oo ie nae | 
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| ee in the area (Tr. 104-105). i fact, an attempt. to apply the 
one-year customary use standard fixed in the State Director’s memo-— - 
~yandum of May 5, 1961, would lead nowhere if it is assumed. that the | 


subleases to appellant and the transfer to Hennings cannot: be. con- e,.4 


sidered because any were not approved. ‘The memorandum establishes 
7 “customary use” as “that use made by the livestock’ operations of the 
lessee whose [one-year]: lease terminated February 28, 1961.” Where | 
_ the lessee sublet his leased area during that year, he obviously. had. no — 
livestock operation. on the land which could establish a- “customary - 
use.” The only livestock operation during the period would ‘have to. 


be that of the sublessee or: transferee, but. if his operations cannot be: at 
~ considered because the sublease or transfer was not: approved, then 


there was no customary use within the purview of the State Director’s 
. memorandum. In the. circumstances, the use to be made of the land 
would have to be determined in accordadics with the general language 
_ of the applicable regulation quoted earlier. That regulation, it will be 
noted, provides FOE disposal. in accordance with. cae use se 
ment. » Therefore, the Acting. Chief's diecasa. that the. case a ee 
manded- for a hearing: on. the issue of. customary use is. set aside.. 

On the basis of prior use by the King Ranch, now. held by Henning, 
and the. location of the tracts it is concluded. that tracts 518 and 520. 
should be, and. they are awarded to Henning while the grazing privi- 
leges on. tract 452-and the disputed perm of tract, 398 are: awarded to: 
Lawrerice Edwards. _ 

Lawrence Edwards has also appealed to the Seorlary of the Tis 
 from.a decision dated July 13, 1966, of the Acting Chief, Office of 

Appeals and Hearings, Burest, of Land Management, affirming the. 
dismissal by a hearing examiner of his appeal from.a decision of the 
. range manager, dated January 24, 1966, and supplemented February 3s. 
1966, denying his oR eenane for grazing aes for the oe sea- 
son. ze 3 
‘The acesGcn: to iid wards was ane same as that re in prior years, 7 
which was the subj ect of the appeal just discussed. Edwards says that 


his appeal is based.on. the same issues involved in the first appeal and = 
ismade to. keep the issues alive and to prevent his claims from becoming aoe 


| moot. His appeal was. dismissed on the grounds. that. it raises. only ; 
issues which were. adjudicated in a* proceeding involving the same 


privileges, parties, and base property. The district manager allowed, Sear 


_. Edwards 580 AUM’s, but pointed out that this.amount was in excess. 


_of the grazing capacity of the Federal range to be used. but 1 was allowed E * 


— final Hep EON of his earlier ape 
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We need not now. ‘consider een eppellant was requited: to appeal 
- from the district manager’s decision to protect his pending appeal from 
a similar decision for-a prior year. Edwards relies upon the same 
grounds in this appeal as he did i in the earlier one,.and his. contentions — 
have’ been carefully’ considered in the first part of this decision. The _ 
‘year for which he has appealed is past. and the 1 issues moot as to that 
year. Future applications will be adjudicated in light of this decision. 
The appeal is considered as haying been. combined with the first 0 one eand 
__isdisposed of inthesame way. | 
. «Therefore, pursuant to the authority delegated to the: Soliéitor by- 
the Secretary:of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), 
~~ the decision of the Bureau of Land Management dated June 27, 1966, is 
affirmed in ‘Part and. reversed 1 In part and i its decision. of J uly, 18, 1966, 


As vacated. 


a Banzsr F. ‘Hom, 
Assistant Solicitor. 
. a A-30745 me a ie Deedes Mi ay 8, 1967 
Color o or Claim of Title: ‘Generally—Words and: Phrases | 


oe ‘color ‘of title claim ‘cannot be initiated on land withdrawn pursuant +6. a 


° statute granting land in aid of coustruction of a2 railroad; such land is not . oo | 


: : “publie land”. within the meaning of the Color. of ‘Title Act. 
- Color or Claim of Title: Good Faith | 


Land ceases to be held in good. faith in Seacetul adverse ‘possession under eg 


‘the Color of Title Act when the holder: learns that he doés not have title to | 
the land. - ees tes 


- Railroad Grant Tends 


Legal title, ‘although 1 not. record title, to granted lands passes to a ‘railroad 
under a railroad land. grant act. upou the filing of a map of definite location. 
of the railroad. and such title is subject to divestiture by adverse possession 
under state laws prior to the issuance of patent. to the granted lands. 


| Railroad Grant Lands 


“Where a railroad has: lost title ce granted but aunperented’ Tanda as a recult e 
HOE adverse possession, a. release filed by the: railroad pursuant to. the Trans- 
portation Act of 1940 reconveys or ; relingmdshes, pope to the United. States. 


in: Railroad ( Grant Lands’ 


Although: the title- of a. ‘railroad’ to: anpatanied: ceantea lana. may "have: been 
| - extinguished by- adverse possession, the Department has no authority’ in the 
- absence’ of legislation to issue a patent to the land to the adverse DOSSERROT . 
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ae ere a Hamel has appealed to the Secretary of ‘the Tce er : 
a decision dated September. 21,1966, by the Acting Chief, Office: of 


ae Appeals and Hearings, Bureau. of Tend Management, which, ‘affirmed t a: 


decision of the Sacramento land office rejecting his. class 1.claim under. 


| the Color of Title Act, as amended, 43 U.S.C. 88 1068-1068b, (1964), for. . | 
a ot 9, sec. 15,T.8 N., N.2E., M.D.M.. aa e - ee 
- ” Section 1 of the: ae as amended, 43; U. S. C. § 1068 (1968), provides in ao 


pertinent part as follows: 


om ee the Secretary. of the Intevor: (a). shall, Seheiee it shall } ie shen to yo . 


: his satisfaction that a tract. of. public land. has been held :in good faith: and. it a ens 
et ef peaceful, ‘adverse, possession ‘by a claimant, his. ancestors or grantors, under dea, a 


claim or Golor of title for more than twenty years. * issue a patent. + ea is 


In his application, which was filed on March: 23, 1964, Hamel. braced 26 


his chain of title. back to a deed to a predecessor phich was executed — 

on September 15, 1919. He stated that he first learned that he did not | 
have title to the land on April 13, 1959. | | 

The land office rejected, his application | Ina decision dared April 29, 
1966. The reason given was that pursuant to a letter dated December a 
93, 1864, from the Commissioner of the General Land Office to the 
register ond receiver of the-land. office at: Marysville, California, the 
entire township in which lot 9, section 15,. is situated was withdrawn 
for the purposes : of the act of a uly 1,.1862, 12 Stat. 489,.as. amended. - 
by the act of July 2,:1864, 13 Stat. 356. These: statutes’ wranted to the 
Central Pacific Railroad Company certain odd-numbered sections of 
land within certain limits on each side of a line of railroad to be built 
by the company across California. The statutes provided that the com- 
pany must designate the general route of the road and ‘Ale a map of it 
In the Department— : 


* = * whereupon the Secretary of the Interior shall cause . the india: ‘within | 
twenty-five. miles of said - ‘designated route or routes to ‘be withdrawn from 
preemption, private entry, and sale eae OE. 12 Stat. 493, 13 Stat. 358. | 


| The withdrawal that was directed on n December 23, 1864, \ was made pur. 
— suant to this provision. 


test 


oe in, the. railroad when the road location ¥ was definitely fixed; however, no Bo 


oy Hamel’ previously ‘flea: a "elass 2 ‘elaim ander the same stoiute ‘for tlie same “land. It 


Was finally rejected by a Departmental decision dated September 17; 1962 (A-28830). Hamel | 


brought an action to have the. decision reviewed, but the . action was dismissed on the. 


: ‘ground: that action. on ‘class’2.‘claims:-is committed’ to the discretion of. the Sécretary and — - Ma - a 
therefore is, not: Subject : to judicial. review.: Hamel. V.. Nelson, 226. Fr aig “96:. (N.De Calif. a Saas 


fate bo gt 


~S. ‘mandatory. ea 
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| | patent w was ever ee to ) the railroad or any | ee or. Miedo of ve inna 


- : by the railroad approved. Consequently, whatever interest the railroad, 


” ai isa Sariaat to section 321 (b) ‘i Title IIL, of the erator aa ‘Act | 
of 1940,.49 U.S. C. 8 65 (4964). The release was approved on December : 
28, 1940. oe ‘ 
‘Subsequently, on. n April 14, 4953, the Senay Saud an order which, , 
) reciting that claims to certain Accented lands, including lot 9, sec. 15, 

' within the limits of grants to certain railroads had been released: iiacle 
the lands “available for disposal, use and. management under. the pub- 
lie land laws ** *” j in accordance with a time schedule set forth i in. oye 
order.18F.R.2378 : 

The land office held that. a valid alot of dite ae could be initiated | 


| only from December. 28, 1940, when. the railroad’s release was approved, Pe 
or from the. times specified i in the order of April 14, 1953, and that in : 
either. event, since Hamel learned that he did not have title on April 13, _ 


1959, the 20-year period of. adverse possession required by: the Color of ns 
| Title Act could not have elapsed. It therefore gles Hamel’s: apple . 


au cation for this reason. 


Th his appeal to the Dinector: Hamel uccioasd the ee that . 


_the Color of Title Act does not apply: to railroad grant lands for which, a 


oa patent has never been requested by the railroad. He also questioned the 


- assumption that the 20- -year period must have. run entirely after. 1940 — 


or 1953 and the relevance of his becoming : aware in 1959.that the Goy- — ; 
ernment claimed the land. As an alternate ground, Famel asserted that - 


7 the railroad had acquired vested Tights i in the land. which could not be 


7 defeated by inaction in the issuance of the patent to. the company, that 7 
he and. his predecessors extinguished. the railroad’s rights by. adverse 
possession long before 1940, and that: the release. executed, Ry. the rail sat 


road in that year could not affect his rights. | oe ; 
In its decision, which is the subject of this appeal, ae Office on | 

Appeals and Hearings agreed that the railroad. had rights to lot. 9, 
sec. 15, prior to filing its release but held that it never had. legal. title, 
which.at all times remained i in the United States, and that.all interests 
of the railroad reverted to. the United States: when the release, was. filed. 
The Office: concluded that, neither. Hamel nor, his predecessors. could at 
any time have aoquired the legal. title to. Jot 9, Sec. 1, PY. adverse 
possession... _ 
-.. The. Office of Appeals aud ae iol as 5 tb nicl lain under | 
3 the Color of Title Act, that the. act applies only, to vacant, “unappr O- 
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| Hamel’s claim was initated on September 15, 1919, having es with- | 
drawn for railroad purposes, and that the lind: was not subject to the - 
act until it was restored to public domain status by the order of April | 


| 14; 1953. It held too that the statute requires an adverse possession to 


be in “good faith and that. Hamel’s good faith | possession. terminated 


‘when he learned on April 13, 1959, that title was in the United States. 


In his current appeal Hamel j incorporates the contentions he made 
-on his prior appeal and emphasizes his contention that by his adver se 
possession. he in effect stepped into the shoes of the railroad and: ds | 
entitled to the issuance of a patent asa ministerial act. — | 
-Hamel’s alternate contentions. are, of course, inconsistent with each’ 
other. His argument as to ‘adverse possession | against the railroad | 
amounts to an assertion that he is the successor in interest, of the rail-. 
road and stands in the position that the railroad occupied prior to the 
filing | of its release. The railroad’s position. . at that time was that of a 
grantee of public land who had the right to have the grant confirmed 
by the issuance of a patent, and not that of a-color of title claimant who 
has no rights other than those conferred by the Color:of Title Act. The 
conditions for securing legal title under the railroad grant. statutes and 
under the Color of Title Act were and are completely different. 
This: case originated, with Hamel’s filing a class 1 claim under the 
Color of Title Act and his successive appeals have been taken from the - 
re] jection. of his claim. There is no question but that the rej jection was 
proper since Hamel’s claim: clearly does not meet the requirements of. 
the statute. “The statute recognizes only a claim to a tract: of “public 
land.” The term. “publie land”: as used in the statute does not include 
withdrawn. land. See Beaver v. United States, 350 gb 9d°5, 10, 12 (9th 
‘Cir. 1965); Solicttor’s opinion, 72, LD. 409 (1965). The. ‘Department 
has held repeatedly that a color of title claim cannot be initiated’ on 
withdrawn land. Claude M. Williams, Jnr. et al., A-29928 (March 26, 
1964), and the numerous cases therein cited. Since lot 9, sec. 15, had 
long been withdrawn. for railroad. purposes at. the time hen Hamel’s : he 
predecessor first acquired color of title to the tract by virtue of the 
deed executed on September 15, 1919, a color of title claim could not be | 
- initiated until the land was restored to public land status. 
The: approval of the release filed by the Central Pacific Railroad 


| | Company pursuant to the. Transportation Act of 1940 lifted the with- 


_ drawal of the lands released and restored them to the status of vacant, — 
unappropriated public lands, subj ect only to other withdrawals Earl 
Crecelowis Hall, 58 I. D. 557 (1943); Floyd H amiélton, 60 LD. 194 


| (1948). ‘However, this did not automatically make ther: subject’ to 


disposal under the public land laws: ‘They were not available for such 
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- disporal. mek some. fare ae was ee Ia. ‘Such. action \ was. ane OME 
~ -taken.until. the ‘Secretary’ S. order of April’ 14, 1953. ‘There. may. be. Vo 
7 question: «whether. the initiation of. a color. of tities claim must walt upon - 
-* ‘such action.or-can:be made following approval of a release: However, it. 


_. isnot necessary to decide this question, for even if Hamel’s claim:could - * 
_.. be. considered ‘as. originating. on: December 98,, 1940, he: did. not. cae tif Fe 


2 i rermnisite, 20, years. of good faith adverse ‘Posseasion. thereafter.. 


SNE ee geal a! 


in: seood faith? i in. » pebeetul adverse: possession fons more hha: 20 years. oe _ 


tis There. can. be.no holding i in. good faith where the. holder knows that. he 


-.. does, not: have title. Henshaw Vv. Elimeher,. 56. L.D..241. (1987 )3¥ ora 


Beatrice K elley H owerton, “ole I, D.. 429 (1964). To meet the. require- : | 


ments of the statute there must have been an unbroken chain-of holding — 


for more than 20 years before the claimant learns of his defect.in-title. 


» Prentiss-E. Fualow,, 10 1.D.500 (1963). Hamel learned of. his lack of 
title on August: 13, 1959, less than. 20 years after December 28,.1940::: 

,, Apparently recognizing his inability to qualify. under the. Color of 
Title Act, Hamel:has stressed on this. appeal his-assertion: that he has 
acquired , by adverse possession the, railroad’s rights. to lot.9, sec. 15, 
as they, existed prior.to the filing of the. release. He contends therefore : 
. that thei issuance ofa, Patent to himisa ministerial action which cannot _ 
- be-withheld.:: ra eas 7 

- Hamel. des that: his case ig. a ea one ee ” iti is, een | 
Altoougle the law:on.some aspects of his case:seems to be. -well-estab- 
__ lished, -it: spears, to. be deficient 3 in-respects: ey to solve. his | 


Poe ‘problem, 


+The , Sapna Gout has. held’ in. pete cases ; that title: may be | 
acquired by. adverse possession to lands granted. to railroads in aid of 
construction. of their lines. Z'oltec Ranch Company v.. Jook, 191 U.S. | 
_ §82.(1903) 3 Lowa. Railroad Land Co.v. Blumer, 206 U.S. 482. (1907) ; ial 
Missouri Valley Land Co. v. Wiese, 208 U: S. 284 (1908). The Z'oltec 
_ case, 1n. fact, involved.the same statutory. grant to the Central: Pacific 
Railroad. Conoany that is. involved here. “Phe rationale of. the cases.1s 


that upon the.definite location ‘of the line of the. roads, “egal | title, aS. | 


distinguished from an equitable or. inchoate interest” to the Granted : - — 
lands passed.to the railroads. Deseret Satt Oo. vv. Tarpey, 142 U.S. 244, = 


Csi 249 (1891). ‘Issuance of patent. was not necessary: to transfer the title. ae Ba 


ame: patent. would simply be evidence that: the grantee had complied: with : eo ‘ a ; 
© the conditions ofthe: grant. and would be a deed of further assurance = 


. of ‘his title. Tdi, 251. The ‘title that: passed to the railroad prior to 
a issuance of a patent was sufficient to enable, it to bring an action, in as 


— 265-788-—67——3 
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a ejectment i east one In wae possession of (lie: land: Henee, the 


Statute of limitations. would run against the’ railroad by « one in adverse 


e possession of the railroad’s land. KN averse’ ‘possession, therefore, may — 


be said to transfer the title as’ effectually as a conveyance from: the: 4 


- Owner; it may’ ‘be considered as tantamownt to: a onyeyecc 2 Pottec 
ee Ranch Oo. ‘y: Cook, supra at 538. : | : ne 


Canis follows ‘trom. these ruling that Hariel’s is pladbeastors ola hav © £ 
a acquited: title by adverse possession to lot: 9;:sec. 15, after’ the’ ‘map of 

_. - definite‘ location ‘of the Central Pacific Railroad Company’ sline was 
filed, apparently some time in’ 1864. Assumirig’ that they ‘did; ‘they 2 


Would have divested the railroad: of its legal title to that: tract'as ‘effec: 


7 tively as if the railroad had conveyed lot 9 to them.-If this were'so;the 
oe railroad had no interest left‘in the land which it could Have: reconveyed. ome 


or’ ‘relinquished to the United ‘States by’ me release thet: it oe on - s 
7 “October 28,1940. 9. _ 


7 ~ Assuming still that ‘Hamel’s predecessors bad fieqinitea ne railroads * -. 
© title to lot 9 by adverse possession, what was the effect of thatiactionas 
-. against the United’ States, which: still ‘has’ the: ‘record ‘title? q ‘The 


‘Supreme Court cases cited did ‘not reach this: question’: since in those 


| cases the lands involved had been: patented or certified’ (the: equivalent a 


of patenting) to the railroads ‘or their sticcessors ‘and the’ controversies | 


SA te were between the adverse claimants and the holders of record. title. to | 
-- the lands. There is an indication in the Wiese case, supra, that: the | 
me Department. could not affect the title of the adverse possessors once it 
Was perfected. ‘In that case the tract involved was'in the’ overlapping | a 
= - grants: to the Union Pacific Railroad Company: and the: Sioux: City ee 


. 7 and Pacific Railroad Company. In 1882 Union Pacific sold the: tract. re, 


| to John J app who went into adverse possession of the land! until. 1891 


| when he sold the land to: Wiese. Wiese continued the adverse posses- a 


sion, completing the ten years of adverse ‘possession required under 


... State law to acquire title tothe land. After sundry actions pertaining | or 
to the tract, the. Department first: erroneously ‘issued a patent, in 1897 


2 to the’ ‘Missouri Valley Land Company as the successor to the Sioux 7 
. City ° railroad and then, upon a reconveyance,’ issued-a ‘patent: ™m 1903. 


:  to- ‘Union Pacific and. the Missouri Valley” Land Company jointly. a - 


com Of these actions the ‘court remarked : 


“What the entry and holding of the land by eon. yk ae. the 5 purehiis e Sty 


: pe is app in 1882 [from Union Pacific], and the continued possession by’ Wiese after — s 


he acquired: the land from‘ Japp, sliould be deemed to have been: adverse to. ‘the - 


title and: ‘possession: of the Sioux City Company, if the possession by. Tapp: was: not - 


2° that of a.co- ‘tenant, and such Dogsession was unaffected by the : Prgceedings E had: in 


| oe Co. ¥. Wiese, 208 U.S. 249 (1908). 
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Sa: ae ' Defendiiits seek to excuse 2 the laches of, their r gtantor {Sioux ity, rail- 


_ : aris issuance of the: ees ithe land in a eonbvayeeny: was: within! the’ reecliites: a a ae 
jurisdiction of the Land. Department of the United ‘States: If the.grant were-one;. 


ue “The Supreme 0 Court of Nebraska, whose judgment was affirmed, find 7 ; pine 
ee sid oo | | 7 ee ) S 


i which the Department, of the Interior had paramount. authority to determine, “this, 5 ee 


“.. -contention would be well founded ; but, as the grant in question was one in 


“- praesenti and as'the land in ‘controversy. was within the place limits and not’ 
a “within: the exceptions of the grant, the. title of the ‘general government: was fully) -— 
-. “divested by this:grant, and.any: ‘subsequent. proceedings: in’ the Interior: Depart- 
eae) ~ ment: should not and would: not: toll the. ‘tatute,< ‘Of Limitations: Wiese, Mei nian a ae 
| _ Pacifio Ry., 108 N.W, 18, 17 (1906). f | dee 7 


The only: case that:we: have foond: wiliich. ostensibly: dest: swith “tha | ae ee 
| ‘situation’ we have here, i.e:,.the. assertion of title: by acverse’ ‘possession: 
—to-railroad. grant: lands. acorn: title to. which. is still in the ‘United: 


4 States, i is Phipps v. Stancliff, 222 Pac. 828, 336 (Ore, 1924): The land > 
in. controversy there was includediin:a grant-to the: Oregon: and Cali- 


7 } fornia Railroad Company. arid title passed ‘to the railroad in: 1871-upon: 


_ the definite location of the road. At: that time plaintiffs predecessor 


was alleged to: have been in-adverse possession of the land:and to:have 
~~ eontmued in such possession for more'than ‘the 10 year period required 


. by the Oregon law-.on adverse posséssion. In 1916, because of violations 
of the granting act, Congress passed the. act of J une 9, 1916,;revesting: - 
.the United.States with title to so much. of the granted lands: as had not: 
been sold by the railroad. prior to J uly 1,:1913. Defendant was allowed: 

. by-the land office to.enter-the tract in: contioversy as.a homestead and he 
-. did.so:on September 19, 1920. In his defense against plaintiff’s action 
_to.eject;him, defendant contended that the United ‘States:by the terms - 


7 of the granting act retained paramount title to the. land and that, ups 


the assertion of. title’ by-the.1916 act, plaintiff’s title was destroyed. | 
-Upon.the authority of the: Loltec, Blumer, and “Wiese cases, supra; 


=e - the Oregon. Supreme: Court held. that, if plaintiff’s allegations of ad-- _ 


i : Ee / Bald 


“verse possession were true, his predecessor became vested in-1881 with 


all-the title of the railroad as completely as:though the land‘had. been 


| conveyed. to, him. aby a a. deed. fro om fhe ‘railroads; ite followed, ‘the court - > 


. a plete and perfect title to the. land 3 in | question oe and: revest: the same. in: the ie 
am ye United States. oe eae ) | 


e Plaintiff. ‘peing ‘vested qwith. Ugaiplde ‘and ‘absolate title to the and, the e asser- 
- ton by: the: officers of the e Land Departinent’ of the United ‘States of Jurisdiction 


ee Va ake a “that i 4 was not the} ‘purpose nor’ Within the power of Goiigtess! By: ‘the oe a ae 
| i Venaeiment: of the: Chamberlain-Ferris 1916] ‘Act, to ‘divest’ plaintiff’ of hiscom: - 
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7 over thie: same is ‘quduthorized and a nullity, sid anes not éonetitate any siete a . 
: ‘to. the: ‘exercise. of the power and a authority of the state courts. to hear and deter- a. 
eg mine this. case. , ie a 


Despite t this nonovs ie his court did not aioe to. say what ee q _ 


| : should. be. done about. the defendant’s homestead. entry. Of course; it. at : 
_ . eould: not. have: directed: the land office or the Secretary: to cancel the: - faa 
= entry: or to'issue a. patent to the plaintiff since ‘neither ‘the Secretary 


nor any of his subordinates was a party in the case. Just what the 
court, thought. should. be. done about clearing the: entry. of record the ee 
| ‘court did not.say. In fact, however, it appears that although the-court’s 


| ih decision: was issued on: J anuary 14,°1924.,:the tract in-controversy’ had a 
‘been: ‘patented to‘the defendant on: “April 13, 1922 (Patent: ‘No. 858785; = 


_ Roseburg 012316). Moreover, on the subsequent remand of the. case. | 
. iniaccordance: with the court’s. decision, a judgment was rendered on 


ae verdict for the defendant finding that plaintiff’s ‘predecessors. had 
not! ‘established, title ee adverse dc ocaeatse a ad v. ue DAB 
Pac.! 508" (Ore:' 1926)... =: aoe 

. We do not havethen any case doe with Hamels sialon, cael 


am assertion’ of title: by: adverse possession ‘to railroad grant Jands 


: where record title to the: land:remains in: the United: ‘States. This situa- 


tien’ seems to. present an insoluble. problem: Hamel claims to have-ac-. 


quired: the: railroad’s title by: adverse possession. This, we have seen, 
can ‘be.done; however, the acquisition: of title to private property by . 
adverse: “possession is: a matter:of State law to be determined by the 


State .Courts.: Since. the railroad has: by its: release: relinquished all 
ey claim’ to-lot 9: sec."15, itis not: apparent how Hamel could bring an — 
action: In: the: State courts against the railroad now: So: far as this 


Department i is: concerned, it-has no author ity to. try theisstie of adverse _ “ 


“possession between Hamel and: the railroad. If the release had not been 
filed, the’ Department might have: been able to patent. the‘land to the | 


ee | railroad so that either Hamel or the railroad could try tHe title: ques- oo 
— tionin. the: State courts. But. the. release has been filed so ‘there is no aia, 
~~ basis-upon which the Department could now issuea patent tothe rail- 


road. If the Department were to-issue a patent to some other applicant fe iy, 


2 —undér. ‘some: other: law, Hamel might be able to stie"him in the: State. See 


ah | courts on the basis of his.asserted prior title. by virtue of adverse posses- 
sion. However, it is unlikely. that any other person would wish to buy. 


oe a: ae clouds on ithe: title to: lot 9p sec. 15, which prealuds « effective oe 


8 disposition of the'land. - te ae 
In the cireumstances, s since a, clear judicial morsels seems to he oe ete 


in | ing, i it would | appear. that | a legislative solution to the problem. should ie 
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oe ee be sought. Suck a solution should consider Hamels possible interests a 
eee “an the land. | Ma 


Therefore, Suen to the- ‘iuehonity ddiapadsd’ to ‘the Solicitor “by | 


the Secretary of the Interior (210 DM 224 (4) (a); 24 FR. 1348), 


ea ae x the ‘decision appealed from i 1S: affirmed for the reasons s ‘stated i in this | 
“>. decision but the case is remanded to the Bureau of Land Management | 


ae the title pane as Bs lot 9; SEC, » 15. 


‘for the. consideration: and repeals of “special, Jegislation fo. resolve 


| Ewany Wrunpere, * 


ELGIN a ‘McKENNA, ‘EXECUTRIX 
_ ESTATE oF Pp. A McKENNA 


o -4-80580 | 4 < Deciéted: May 18, 1967 Bas oo 


7 Oil and Gas Leases: 5: Acamied Lands Leases 


ee Solicitor. - ' : : : 


| Where jurisdiction: over. ‘oil and gas deposits:t in. ‘laid atiyikead = the United =. es 
States for military purposes. has been transferred. by the Department | (oe ee 
the Army to the: Secretary of the. Interior. and the land is later declared. 
is ~ surplus” pursuant to the provisions: of the Federal Property and Adminis- oe 
trative Services Act. of June. 80, 1949, such oil and gas deposits are. not sub a 8 
+ ject -to- leasing under the Mineral Leasing Act for: Acquired Lands. because. ae 
. . that act. excludes. from leasing ¢ oil. and, gas: deposits in lands reported as 2 


a surplus. 


“oil and Gas lesen “Acquired anda! ease and | Gas Leases: Discretion — oe 4 


.to Lease—Secretary. of the Interior 


= Wher: the Secretary. has’ agreed. tO a. ‘plan to. remove - possible. “objections ce oe 
-.. to.the authority of the General Services Administration to sell certain oil = 
ee and. gas. deposits and the deposits: are ‘disposed. in: accordance. with the. plan; ote 
a at is’ within his discretionary authority to reject: offers to lease the deposits _ 3 
-™ ynder the. Mineral Leasing « Act for Acquired Lands, whether or r not the sale a 


a was legally proper. 


“oil and Gas Leases: ‘Acquired Lends Leas and d Gas Leases: : a Dieetin. Ae Fie 


to ‘Lease—Secretary of the Interior 


‘The Secretary may. in. the exercise of: his discretionary authority resect “none. wage 
ee offers to lease oil and gas deposits i in’ acquired lands if he: deter: o 


-Imines that leasing would be. detrimental tothe ‘public interest: without regard - 
to the. propriety of: the, disposition of, the deposits: under another ‘statute. « | 


. “APPEAL FROM THE BUREAU oF LAND MANAGEMENT Pe a 
“SBN: K. McKenna, Executrix, Estate of P..A: McKenna, s as a ae 


es Ss “stitute e for P. A. Eee deceased, who © originally took. the appeal, - 
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- has appéalel’ to the Secretary of the, intenon: one a. Suen dated a - 


December: 17, 1965, of the Director, Bureau of Land Management, ae oo 


| affirming the rejection. of. 19 noncompetitive offers to lease for:oil ‘and ie s 
gas. filed. by him pursuant. to. the Miner al. Leasing. Act for. Acquired’ - poe 


~~ Lands of August: 7, 1947, 61 Stat. 918, 30 U.S.C. § 351 ed seg. (1964), 


- for lands in the former Camp. Breckinridge Military Reservation area 0 


i in, Kentucky on the ground. that ‘the. Papert tment. of the Enterior has oe - 


2s... ( pe 


a “The pertinent facts : are not 3 in apie The “janid. “applied: tok an 
oe acquired by the United States in the 1940’s for use as a military reser- ~ 


. vation: When oil began to be produced from lands adjacent to the oe 


reservation and: ‘it was feared. that. the government land would be 


Se ‘subject, to drainage of its oil. and, gas, the United States acted to pro- : 


aa tect Its interests. The oil. and § gas could’ not be —— of under the — — 


~gpietfcally ones land. ae apart: for. inilitary’ Dine from. thot i 


~~ which. the Secretary of the Interior may lease. The land was leasable, a, 
oe however, under the inherent authority of the agency administering 1 the 
». Jand, to ‘protect ‘the United States. against loss by drainage. 40 Ops. 
Atty? Gen. 41 (1941). The Department of the Army agreeing that this - 
See ‘purpose could be best. accomplished. by the Secretary of the Interior, . 
- the latter, pursuant. to-authority vested in. him by Executive Order No. 
: gree 983% of April 24;:1948, 8.F. R.5516, issued ‘Public Land Order 729 dated.» 
June 19,1951,16 FR. 6139, transferring jurisdiction over the oil and 


gas deposits from the ea cas the eon to the sie eid of a 
ie Bae. the: Interior, 20. ae 

es ‘This. ‘Department: ae cation ieee! ‘two Teases? covering’ a | small eens 
oe portion of ‘the reservation, one in 1957 and the other in 1959.0 ses 
1 Or ‘December 5, 1962, it appears, the Department of the cane Hoe 


| oe otpart having use for’ it, teported all of Camp. Breckinridge to the : 
General Services ‘Administration. as excess property. General: Services. - 


oe Administration | then. declared | it to be surplus on. February: 7, 1963... 


ee On, August 27, 1964, Gener al Services Administration requested this 
es Department - not to issue any more, otk. and gas ] leases under. theauthor- > ; 

_. ity of Public Land. Order No. 729. In a letter dated December 10, 1964, [aoe 

Fes tO, General’ Services Administration, Administrative. Assistant. Secre- oe 
tary Beasley, agreed, but asserted that the oil:and gas deposits were still = 


| : within ‘the jurisdiction | ofthis’ Department. and could not be ewe a = 
7 surplus before. the Department ; found them. to be excess, 


a 1 Federal ‘Property. -and Administrative Services Act of. a une 30, 1949, $ 202 (b), 68 Stat. aoe ; ie 


8848 as i aienided 40.0,8.C. § 488(b) (ag64)., eee 
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- General Services Administration did x aot accept the Department’ a . : oe 


. to. be nen on n April 15, 1965. 


- General Services ‘Administration ee on ee 1, ‘1964; ae a oe 


ats “the Department that it felt Public Land Order No. 729 was no longer oe 


effective, that the. offering had been advertised, and that the Depart- ae 2 


ment?s views. might - adversely affect the hiding: or. be regarded. Be te oy 


% 7 clouding the purchaser? s title. General Services Administration there: ae _ 
; fore asked that Public Land Order No. 729 be revoked. 9 3 te 

oe Sa ‘memorandum to. the’ Secretary,. dated March itt 1965, the came 
"Solicitor reviewed the issue and again concluded that Public Land | 


| Order: No. 729 had transferred the oil, and. gas deposits to the Depart-. ‘ 
ment, that the transfer - was not limnited 1 in purpose or in time, and that 


the oil and gas deposits could not be. disposed of until the Department 
~. had found them excess to its needs. | 


In the course of attempting to reconcile their diver gent views, bath | 
the Department and General Services Administration came to believe 
_ that if Public Land Order No. 729 were revoked it would terminate the 

| Departnents Jurisdiction over the. minerals regardless, of which legal 


Fees. Administration: desired be: eanelude the. eaice it. had a 


and in order to remove any possible legal barrier to General Services » 
_. Administration’s proceeding'as it wished, Public Land: Order No. 8706. 
(30. F.R.-7754); was isstied on June 11, 1965,. revoking. Public Land 
~~ Order: No. 729: and stating: that the oil-and- gas deposits in the lands 
would be adininistered by: General Services aceon pending ie 
3 their. disposal as surplus property.” oes eo 
Inthe: ‘méantime, McKenna filed 16 of his ail aiid gas lease offers on 
~ March: 16,1965, and 3 others later. Ina letter dated March 31; 1965; 
McKenna notified General Services Administration: of. his ‘offers.and 


* ih another’ of April 9, 1965, he proposed: that General’ Services Ad- © 
ministration: notify prospective bidders of his offers. ‘On April lbs 


1965, General Services: Administration, through its General Counsel, ™ 


| : ; rejected his suggestion. on the ground that. it had lege authority to . : pitas 
ae dispose ‘of the oi] ands ‘gas ‘interests at issue. me - 
On J uly 9, 1965, ‘General Services’ ‘Adiministiatién’ annoiniced ihe: o- 


4 . : acceptance of bids aiid thé names of the successful bidders. On thes same — : 
_ day the Eastern. States: Jand office rejected McKenna’: S offers” on’ the et 


a qr omart that the eDepartahent no a} had jurisdiction 0 over r the oil pike 


badd 2 Se Pie aay oo vat 
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ae | rare dep a in ‘the lands spied for and had, consequently, sis. 


authority to lease them. From the Director’s decision une the 


: land office, McKenna has taken this appeal ' to the Secretary. | 


Shortly after the land. office decision this Department in a letter 
7 dated July 15, (1965, to General Services Administration stated: 


With ‘respect to the ‘Camp Breckinridge problem itself, we concluded, ‘as you: _ 


at 2 know, that the Department should remove any basis. for raising ‘a: legal question. : 
> as to the validity. ‘of. those sales in which your agency ‘decides to- accept bids. or 


; resell. ‘This was: ‘accomplished ‘by. the issuance.on J une: 11 of an order ‘revoking . 


Public Land Order. 729. of June 19, 1951. In this connection, * a He in. view of | | 


Our revocation of Public. Land. Order 729, we recognize that. the responsibility 
for acceptance or rejection of bids lies with me General Services Administration: 


a a 


a ‘fo days ince on a aay. a1, 1965, the Deutmnent, in a leher| to 
| Congressman, Corl. Albert, reviewing the Camp. Breckinridge. situa- | 


ale tion, wrote: 


* Since jurisdiction over aii and gas in the Areckinridge lands hee: been travis 
ferred ‘to the Gener al: Services Administration, that agency has been authorized: 
to ) dispose of ‘those oil and gas deposits. ae Be as ae oe at 

For these reasons ee 4 taaee Secretary: Carver, ‘on June: Gt; 1965; issued - 
Public Land Order 8706 (30 E.R. 7754), revoking Public Land Order: 729. This: 
‘removed. any possible legal barrier to. General Services: Administration’ S: ability 
| to proceed ; as it wished. ee : 


In his appeal McKenna argues chat: Public tand ‘Order No. 4 29) 

évaniitisrnsdl control of the oil and gas deposits from the Department: 
of the Army to the Department of the Interior so that: the Army’s': 
~ subsequent declaration of “excess” did not encompass the oil and. gas 
_ deposits; that not until the oil and gas deposits were declared “excess” 


> by the Secretary of the Interior could General Services Administration: 
_. declare the oil and gas deposits “surplus”; that once the lands in ‘ques: 


tion. were no longer “set apart: for military or naval purposes,” the, oil : 
and gas: deposits: within them ‘became. subject: to the Mineral Leasing. | 


~ Act for Acquired Lands, Supra and that they remain so. notwithstand- 


: ing the revocation, of Public Land Order No. 729. and. that: to permit — 


General Services. Administration. to. dispose. of the: oil and. gas would - : 


~~ be in contravention. of the Mineral. Teasing. Act; for: Acquired Tends : 


oo. and would: exceed the authority delegated. by Congress. | 
| Since: the appellant: has applied. for acquired lands oil a gas leased, . Ra 
a. ce his offers can be accepted only if the oil and gas. deposits are subject — 
to. disposition : under the Mineral Leasing: Act. for Acquired, Lands. He ~ 

eo a contends that tthe deposits came under that act 1 no later than December 


as) -BLGIN: ‘AL ‘McKENNA, ‘BXECUTRIX, ESTATE or RB. oe McKENNA 137 ae 


May 22, 1967 


: 5, 1962. che date the pee S Feport: of excess hecaiie final, ana in n Sup: 
‘port. he quotes. from. the. Solicitor’ 5 opinion: of March 11, 1965: 


Hc Oe ae once: ‘the land is no longer. set apart for. military or naval’ purposes. and . 
; until the oil and gas. are found excess by this Department, the oil and: gas will : 
“be subject to leasing under that Statute (Mineral penne Act. for. ea 


<The preety assumes that thia statement contains a, finding th that thie - me 


| lands were no longer set apart for’ military’ purposes. On the contrary i ae | 
‘It: makes. no such finding. It limited itself to commenting :< on ee 


would be the. result if that event occurred. | » 
| He recognizes, _ however, that. from the creation of the reservation 
and up to at least that date, the Secretary had no authority to lease 
the oil and gas deposits under that act, for, as we have seen, section. 3 
of the act excludes from the deposits the Secretary ; may lease, “such 2 
B deposits i in. such acquired | lands as are at set Evatt for military « or | 
naval. “purposes, ae os : ae 


Hei ignores, however, rete provision nat the beginning of the oe . ; | : on 


| section which provides : 


Except: ‘where Jands have. been: Roe Feported as surplus pursiant to ‘tne 


_ -provisions of the: Surplus Property Act of. October 3, 1944,7?°] * * * all deposits of 


* * * off * #:* [and] gas. * * * which are. owned * * *# by. the United. States 


< ‘and. which are within the lands acquired. DY. oe United: States | ae oa! maay. be. = is 
; leased. by. the Secretary | me Sa ne . : ; . 


oIn other words, : Bil and gas deposits hich are, within Ree eer = 


conn have been. declared’ surplus are not. subj ect:to leasing under that i : | : 
cact. As: we have seen, 'the land in which the oil and gas deposits applied - 


for lie was. declared surplus on. February 7, 1963. From. that: day on | 


the Secretary: had: no authority to lease the oil and gas deposits Fan der’ oe 


“that act.*. Accordingly: for this reason, alone: the rej jection of ae ap 
a pellets offers was proper* ae ae : . 


“8 The: Deparmcst. nas held. iat ae 1944. act. “was aimee completely. ‘ropedled. md 7 
edpersedel by the Federal Property. ‘and Administrative. Services Act of 1949 s0. that the. 


. disposal of surplus property .is now done under the latter act. Since the 1949 act is sub- ee 


5 ‘stantially - ‘a, revision’ and. continuation | of the, 1944. act so far as the disposition ' of the 


‘surplus proper ty of the. United States is concerned, the Department has interpreted. section : - - cor 
3 of the Mineral Leasing “Act for Acquired Lands as: excluding lands. Teported | as. surplus bee 


under the 1949. act..*, * = Duncan. Miller, A-28949 | (September. 10, 1962). 2 3 
ei 3 Furthermore, it is by. ‘no means certain that in the period. from December 5, 1962, to 
February %, 1963, the lands were still not. “set aside for military..* * * * purposes.” All that 
happened on December 5, 1962, was the. issuance of a final report. declaring the land excess. 
While ‘such a ‘declaration. is a step necessary, to. the ultimate disposition of the land, ‘it by 


itself works no change in. status. of.the land. ‘Section. 202 (b). of the act. of June 30, 1949, - io aga 
supra fn. 1, provides that it’ shall<be the duty of each executive agency to care for and = 


handle the P Eropenty it reports ¢ as excess, ‘The pertinent regulation provides that the holding ie 
= _ (Footnotes continued on page nee) 
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‘There is ‘another reason, however: for: affirming. ay iceor ‘The | 


Mineral Leasing’ Act’ for Acquired Lands, as does the Mineral Leasing a2 
Act,® leaves to the discretion of the Secretary’ the determination of. . 3 
what oil and gas deposits are to be leased. Act of August’ 17,1947, supra, 


~ sec. 85.80. U.S.C. § 352 (1964) 5 Pease v. Udall, 332 F.2d -62 (9th. Cir. 
1964); Haley v. Seaton, 281 F. 2d 620, 623-626 : (D.C. Cir. 1960). It is 
our conclusion, that, even if the Secrétary has authority to lease the - 


ae oil and. gas deposits i in accordance with. appellant’s offers, the offers 


a should be. rej jected. in the, ‘exercise, of the Peery S discretionary — 


ae authority. 


casey. © 


“AS we ee seen, ane ‘tepcank a General Seren ie : 
= tration engaged in a lengthy exchange of views to determine which - 
one had authority to dispose. of the oil and. gas deposits In question. * 
: Although the two. agencies were ‘unable to resolve that issue, it was 
ae agreed that the revocation of Public Land Order No. 729 would remove 
any basis for raising a legal question as to the validity of the sales 
which’ General Services Administration desired to complete. Only 
after the order was revoked did General Services Administration con- 
sumimate the sales by accepting the bids. Having been: fully informed 
of the disposition proposed by General Services Administration: and 
having. agreed that. the Department could take an.action.to remove 
. the Tegal: issue, and having taken that step, this: Department. should 
- not now issue leases which would purport. to dispose: of the s same 
posits to other persons’ under another statute. mS per eee 
Furthermore, aside from the dispute over who had the legal au- 
- thority to:dispose of these oil and gas deposits, there was the Bien 
of which method would best serve the public.interest. 
. Ina letter dated March 2, 1966, to aeeee Henry M. J Jackson, ¢ the 
Department wrote :. | 


Asa matter -of policy, we. hace generally favored. isneihes rather than sale: of 
ns ‘Mineral resources underlying Federal lands, partly in the interest of consistency : 
with the policy established in the Mineral Leasing Act. of 1920 and partly. be- 


agency, that is, the agency which bas accountability’ for the eanbenty involved -(41 CFR 
— § 101-47. 103-7) “shall retain custody and. accountability for excess ' and pee real Brop- 
erty * ee pending its transfer. to a. Federal agency for’ disposal. Mees 


Thus, “while we need not: decide the ‘point, it may well be that the lands’ were “still under - 


the jurisdiction. of the Department of the Army and set. ‘apart’ for inilitary. purposes. after: 
they were reported excess. and even ‘after they were declared. sur plus. | 


al This conclusion is not inconsistent with the. Department’s. view: that net Public: Land os 
ad Order No.. 729 was ‘revoked and the lands. reported as excess “General. Services’ Administra- 
,; tion had. no authority, to. dispose of the: oil and, ‘gas deposits. The ‘oil and gas. ‘deposits . re- 
ay ‘mained under the jurisdiction of the Secretar: 'Y. of the Interior, but he could lease them under 
“. his. inherent authority only to prevent loss to the United States by. drainage or threat of 


i" epee Ar nold Re Gilbert, Beleo Petroleum Rd atti A~29123 ee 14, Pepe 


tage te gee 
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ooh cause foe the difficulty in determining i pene and tlidréfoie. ne fair inasket | i. * 


. - value: of such. deposits.. Our. experience. in, this. area has, of course, . related: pri- _ ee | 
marily to ‘public domain lands whore, for the most part, title to. the surface re ee 


Hen. 


- Ze we recognize that the. situation a be. ditferent in’ the. case of e-acqtuived ands ate 
ak o in seer of disposal under sures property alas pean ee ee ee 


vipoe.a 


The’ bias ‘which. Goyer ovvicse: ' Adimihistration ‘Teceived’ from. the oil ‘ina gore 


re gas: rights | “were: considerably higher than - had" been anticipated: Future: rey 


_- enues, if Interior were’ to: lease the deposits; were speculative.'The bulk of the 


 Jands’ offered by the: General Services Administration had; not: ‘been: classified ae is 

we as. being on the. known: geologic structure of a. producing oil. or. gas. field, nor | 

a - eould they. be. under the existing conditions. Thus, Interior would not have ‘been. hs oy 7 | 
& able to lease the oil” and gas competitively. . Accordingly, no. “bonus: ‘payments _ Bees 


2 : ‘would. have’ accrued to the Government if the decisions had been made to lease ae oe 
- the oil and gas. | - oe ee ae 


In the face’ of - aivargenit. legal’ opinions, the abeened of eompétition: Pree eee a 


| 7 payments for. leasing, : the impressive.success of. the: sale procedure tO: date, and oo 


other factors, the matter received further consideration in the Department, The Bese fe 


a ee Services: ‘Administration: sale “ removing. the principal: technical ae hte 


' plier, Accordingly, through the issuance of Public. Land Order: 3706; ‘Publié: Land 


. Order: 729: was’ revoked: ‘and the lands transferred | to the administrative juris 


ee diction ‘of GSA: ‘This: action’ had ‘the: concurrence: of:our Solicitor: as to its’ legal 


oie point o of prudent business Judement,: 


- ae ‘sufficiency: in permitting: General. Services :Administration ‘to: proceed. By: letter : . 
of July: 15, 1965; howevér; Administrator Knott. was advised: of our continuing =. . 


- - concernover. the “legal: uncertainties involved and: the-need: for further: oe nae oe 
. may of f the ener) issues: coo Bias. most: iE certaualy. ar ise in’ ‘future: cases. 





Yo ta oe 


ae  Rintirely. apart from: ‘jezal or. general policy cgusiderations: this; ‘transaction - = 7 
a seems to-us. to have been: fully. Justified » andi in the pubic. interest: from the; stand- 





Z sad oe eee Og oot 
oud ee ie. : a he + 
oa Bed Skeet ae ME 


sigh Buenas Se a BR ack Pe ee des ai a . o : on : es ee _ os = fs tot Mae ee agliry tog ehh an f . "tad . ee. aha 


oe " Consideration was § ‘given to, renewing our: objection to General Services “haes ae | 
Me a ministration’ s ‘sale. proposal and. to proposing instead that legislative: authoriza- gs 


tion. be: sought | for. competitive leasing. However, taking. into account both the” 


— uncertainties always. attendant. upon, legislation , and the, absence ‘of. informa- 


a. tion: upon. which. to estimate leasing revenue, it was. concluded. that, the. Depart- : : 


Bo _ 2 -ment would not be: warranted in. continuing to oppose. General. Services Admin: 
ee istration’ s acceptance of the bids it had. received, : Cee el gee 


This it is clear: that this Dopartinierit ind decided 4 that j it: Was: ao ae 


me ‘the public interest to allow General Services Adininistration: to han- ee | 
= : 2 dle the disposition of the oil and gas. It is clear that: the. Department : in mee : 
oo had concluded also that it would not. be 4 in the public ia interest : in uae eS 
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event : for the Deane to have made the oil ond eas s deposits avail: 


_ able for noncompetitive leasing. — 


~ Consequently; it having been. dondhided: ae both can and eligy 


= reasons that, the Department ought not to attenypt to lease the oil and a 


<o gas deposits, it: 1s well within, the Raainas S discretion to. > refuse t to a 


7 issue leases now. 


A somewhat. similar probit was: oe issue in pene ve 0 dull, supra. eee 


le There the Secretary. had refused to issue noncompetitive oil and. gas oe 
leases to plaintiff under the Mineral Leasing Act, supra, for Jands 3 ee < ct 
the Tyonek. Reserve, an area withdrawn and reserved for the benefit: —_ 


of Alaskan’ natives; but had decided instead to lease them. competi- . 
tively’ pursuant: to other authority. The District Court upheld the » 


_ rejection. of plaintif’s offers on the eround that the land was not sub- a 


ject to leasing. under the Mineral Leasing Act but only i in accordance _ 


: with the act. of March 3, 1927, 44 Stat. 1347, 25 U.S. CG. § 398° (1964), ie . 
an act providing for leasing of oil and gas-deposits in reservations. ~~ 


— or withdrawals created a Executive Order for Indian: pues The 
Court of Appeals held: — iS me 


. Appellant contends, for reasons ‘we ‘heed hot discuss, that the ow of March 
°8)1927, has ‘no. application to.the Tyonek Reserve. Therefore, she contends, those 
lands are. unreserved, public lands as. to which the Mineral: Leasing Act applies. 
Since: she is: ‘the: first qualified: applicant, she. contends, she is entitled as a matter 
of. tight. to.a lease without having. to submit to competitive bidding. ) 
. ‘The initial difficulty. with appellant’s position—and which we find dispositive— . 


-.. is that. the Mineral’ Leasing - Act has consistently been construed as: leaving to 
. the Secretary, “within his discretion; a determination as to what lands are to 


be leased thereunder. Hatey v. Seaton (D.C. -Cir., 1960) 281 F. 2d 620, 623-626. 
‘Here the determination of . the Secretary. through the acting director of the 
Bureau -of Land Management was that. ‘leasing of these: reserved, lands for oil 


and’ gas’ ‘exploration | under the’ Mineral Leasing Act would ‘be inconsistent with : 


the public interest associated with the. administration of ‘the Tyonek Reserve.” — 


Appellant protests. that the Department has; by its decision. to solicit competi- .°. 


tive bids for the sale of leases, determined that. these lands were to be leased.. 

| ‘Having ‘madé such a determination, appellant contends, . the only ‘question re- 

: maining. ig as’ ‘to. ‘the Aet which properly controls the manner of leasing. ‘Tf, 
appellant contends, the Mineral Leasing Act’ is ‘the law -~which properly cone 

: refusal of the Secretary to: proceed under that Act: is arbitrary. a 
“We disagree. ‘We. ‘reject: at. the outset: appellant’s: complaint: that: she was not 
7 informed. in gr eater detail as to’ the grounds: on which her ‘petition. was rejected. 4 


This is not a case in. which some. other: ‘applicant-was- preferred. “The policy of cm 


2 the. Department, in our: view, was. made clear that. it dia not choose to lease to es 
a anyone under the! Mineral i Leasing Act. : . a eee 
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a0, 


eae . wey SO ‘ eevee é 
s * pede ha aa as "es re mae Bete ats 


ae our. » Judement, the. Gecreiacy has; discretion ‘Tot ie Jease at all ‘guder that On is 


wa Act. (even though it be: the: only, Act. applicable. to leases. i in this. area). if it was 


felt that such leasing would be detrimental to the public interest. Such a ‘determi- oe 


nation is not at all inconsistent with a determination ‘that if ‘such. ‘De legally ee 


- | permissible, the interests: of. natives. and. the’ ‘public: will Be: served: by.a ‘sale: (OE. oe = 


a a leases: conducted under. the: regulations relating: ‘to: the. leasing of.. Indian lands. ‘ 


“ee Such: regulations include: provisions: not: only, for competitive. bidding, but: for : 5 


the Tight’ ‘Of the Secretary to reject all: bids: when he’ believes the: interests. of 
-. Indians will. be best. served ‘by doing SO.. The difference in, the, nature. and degree 
of. the public advantage which would result: from leasing under one. or the other > 
authority is. ‘Substantial and constitutes ¢ a valid consideration in the exercise @ oF = 


“discretion, =~ oe ame | : ie eee oe 


Irrespective: of. aie propriety: or impropriety. of: the: competitive. sale of. : ieapes . 


oe under’ the Act ‘of: March 8, 1927 (a> question: we: do- not here reach),. appellant a 
then had no ‘right: to" compel a. lease to: cher: under: the Mineral. Leasing Act. MG ¥ 


=: rejection of her: application, for: the. reasons” we: have: ‘stated, cannot be held an 5 6 
-_ iets or otherwise i improper exercise. of discretion: ates sited os or 


Thus the. Department. may properly i in its aidcraticn rettise vf ‘dasins 


os | : issees to appellant because it believes leasing under the Mineral Leas: - oa 
ing Act for Acquired Lands is not in the public interest,. irrespective. DS gevies 
of the propriety of the sale of the oil and gas deposits YF oui Pea 


rn Services Administration. | : Ss 
oo We conclude, then, that as a re ‘ot law and as a proper exercise ee ee 
ee “of discretion the appellant’s offers were properly rejected: :. oe 
-. Therefore, the decision of the Director of the Bureaw of Land a 
ae “Management i is affirmed for the: reasons ‘herein stated. Se ee 


he £20719 ee a8 Decided May 16, 1967 


Saas es Un ae 
- Seoretary ond the Interion.. oe 


DAVID Ww. ‘HARPER ET AL. 





7 : ‘Mining Claims: Withdrawn Land—Withdrawals and Reservations! “Effet ot - 


of , Pos. Pease ar 45 | 
Mining. claims located on ‘land. witharawn from such entry are null ond void , 
ab initio and will not be validated by: the modification or. revocation of. 
“the order. of withdrawal to open: the Jang thereafter to mineral. ventry. ete 


ining Claims: Location - ee ee eee 
“Ee Joeation: of a valid: mining: ‘alain vests in the? ipeatar 2 reheat cApht of 
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- - : Wining Claims: Determination ‘of ‘Validity Mining Claims: Hearings _ 


“No. ‘Bearing’ is ‘reqitized: to. ‘declare’ ‘mining claims ‘void’ ad ‘initio: where: ane _ 
- records’ of ‘the Department ‘show that’ ay the time of location” of ‘the’ claims a : oe a 


: the jand was hot open’ to such location 


" Dossession, and: where,’ ‘because: land has: been: withdrawn ‘from. such: entry, 


oa ‘Jocator™ ean: “obtain no Dont Miterees | in the ene a: taining location OR e 





2 age ‘land can be: only a nullity. Met RRM PS Je tae Bo Sean ois 


co , Auten Pre Lands: a nisdiction ‘Over—Withdrawls and ‘Reserve. e. r 


“tions: Generally. 


“Where, subsequent to’ survey, jands. have. formed. by: accretion; in: nee Of lots ee | 


which are part of:an’area: withdrawn from entry under the:public landlaws —_ 


4 ne: “and placed*under the adninistrative jurisdiction of. an.agency of.the Federal = 


6 ‘Government, “thie : administering: ‘agency: : -dequires: : <jurisdiction: , over. the RS 
: . accreted Jands, and the ‘lands: ‘become! subject: to ‘the: same: eorestricted. usage ae 


AB. the lands. to which they : are accreted. 


Miuer and Reservations: Effect of. 


hands which have ‘been. withdrawn: from: entry tipdar ji some. or. all 0 oF the = aniie ee 


»Jand: laws remain: $0. withdrawn. until: the. revocation: ‘or modification. of the 


order: of withdrawal, and. it is immaterial whether the lands. are presently << = on 
- being, » or: have’ ever been, cused for the Durpose. for which ‘they’ “were OMe 


ee “withdrawn. 


a | : ven and Reservations: ‘Revocation and Restoration 


- Where an. order revoking. a. withdrawal and, Testoring and to entry ‘specifies ee Spe 
that: it is ‘to be effective on a future: date the statis of ‘the land remains ~~ 
eae. unchanged, until, that date, and the land. remains, during the interval -’ 

ae -petweeti | “issuance” of ‘the ‘order and the effective” ‘date provided therein, | 


- @lonéd to the types 6f entry from which it has beon withdrawn, 
‘APPEAL FROM THE BUREAU ‘OF LAND MANAGEMENT 


David Ww. Harper arid ‘other: ‘members: ‘of the: Peacock. Spit Associa~ 

a tion have appealed: to the Secretary of the Tnterior from a decision Me 
dated August 9, 1966, whereby. the Offiée of Appeals and Hearirigs, © |. 
er Bureau of: Land Management, affirmed a decision of the Oregon, land ote 





oo aay — rots ~ DAVID We ‘HARPER’ Et: AL. oe ae 148 en 


a a 


oh declarer the. ‘Peacocke: a Nos: 142 2, 3, ‘Ay 6, t Fre 8 S plsoot. 


| : - mining. claims:in sec,.5, T. 9 Ni; Re 11. W., -W. Mer., Washington, null ce | 
and voideab initio: for: the reason that the lands embraced by the claims 
Were: ‘not. open: to. location, under, the: maining: Jaws. at the time of the meee 


: purported: locations:::.-.: 


The Peacock: Spit Nos. 1 pt 4: as were sloedied. 6 on: 1 Maréhi 13, pd : * : | 


7 Nacohs 6; '1964;-.respectively, and the remaining claims listed were _ 
~ located. on. March 10,1964. The. claims. were! located: by: David. JW, 


‘Harper and Robert Trumbull on lots. 2,3,4.and.5;sec.5,T.9N.,R.1 0 
_ W., or: lands: accreted thereto.:: By a dpvisiow dated: March 31, 1965, the oO 

— land’ office’ declared: the claims null. and. void. upon findings: that: lots i 
23,4 and 5 were, at the time of the purported locations, includedina 


~ reservation for: ‘tnilitary’ and/ or. lighthouse.. purposes. by. Executive | ; 


: Orders of: February 264: 1852, and : December. 2%, 1859, and. were. not - ie 
subject: to the -operation. of. the: public. land laws 1 and that the: juris-. 


a - diction over, all-lands. formed. by'aceretion. in front: of the, withdrawn 


lands: vested: in ‘the: administering agency;. thereby’ barring mineral — oe > 
- location on the accreted lands, citing Af yrtle. White, 56 1.D. 300 (1988). Ce | 
Tn: appealing | to the: Director, ‘Bureau: of: Land. ‘Management, ap : 
2 pellants contended, in: substance,. that: notice of the land. office decision xo 
was not served: ‘upon all-of the owners of: record, that. the decision: was, ne 


. - therefore, not. binding upon: ‘such. owners | and. that: the: Bureau: has - ; Pe 


. waived its. right, ‘to: declare their i interest, null and void: Or: is estopped ~~ ae 


at “athe Hiracative ‘Onder ‘of iebrusiey 26, i852, “reserved the Janda’ deseribed aeeomn sale OF i 


grant; 2h terms’ ‘sufficiently’ broad ‘to: include disposition — under: the: mining. laws. : Those: laws. 


- “provide. that. all. valuable -mineral, deposits: in lands belonging, to, the. United, States. shall. pe. 
~. open to. “exploration and purchase. »” 80.U.S.C. § 29° (1964). 


ls ce Subsequent | to, the issuance of the land office decision ‘of March 81, 1965; which was - a | 
- addressed’ to. ‘Harper % ‘and: ‘Trumbull, it was learned ‘that. Harper. and Trambull" had located U8 Be Sg, 


the claims under a power of attorney exectited’ by the’ ‘members of the Peacock ‘Spit “Assdcia- 
tion “which authorized’ ‘Trumbull,’ ag’ attorney in fact: for ‘the ° ‘association,’ to post,’ ‘file ‘and: 
record. mining claims in his own name, or in his name and that of. Harper, or in the ‘haime’ 7 
Bee of ‘the ‘association, ' ‘and that. ‘by. a ‘quitelaim ‘deed dated ‘April! 1, 1964, : and’ filed’ for record 3 
. on. “May - 18, “1964,” “Harper ‘and Trumbull conveyed their ‘interest in’ ‘the | ‘mining’ ‘claims’ ‘to : 


_.. Jim Waseh; ‘Walter Li ‘West, Leonard H: Cason, David: Ww. ‘Harper, ‘Andrew ‘A. Ilg, Franklin oe 
We ‘Blank,’ Jr.’ ‘Charles’ J. Couturier, J ohn Porter, ‘Ralph J ohnson, ‘AY ‘J. Dickes, Bernard. a 


West, A ‘Victor Rosenfeld, “William. Rozelle, arid Robert Ww. Trumbull, tag joint’ venturers in 


8 group: ‘known as the PHACOCK SPIT ASSOCIATION.’ By a decision dated May. 18, 1965, oo . a 
oe each’ ‘of: the named ‘members’ of! the association Was: Notified ‘of the’ determination made on, > 
ae “Marchi 31; 1965; An’ appeal ‘to the ‘Director, ‘Bureau | of Land Management, was ‘filed ‘in’ the: 


. names. of Harper and Trumbull only during ‘the’ ‘interval ‘between issuancé of ‘the two land’ 
office decisions, and” ‘Do “appeal to" the: ‘Director was: ‘filed ‘by any. ‘other ‘member. of the. 


“comprising the, association, 
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| from doing s 50, aia the ide: upon aban the Sains were located were 
. open. to'such location after October 7, 1963, or that, in:any- event, the 
- claims were: validated after April 7, 1964,. Be virtue-6f Public Land 

Order No. 3244.3 that’ either’ the claims: located ‘on lands in. lots'2; 3;4° 


and 5, as: surveyed, are valid,: ‘or that:the: claims ‘located::on aoorsted- 
lands are valid, but that, since the land office made‘ no distinction: be: | fe 
tween the two, all of the laine are valid, and that the Bureaw does not ego 


have jurisdiction < or authority to declare the claims void. es - 
: ‘subsequently’ requested’ a hearing on the issues.’ =~ 2 ios 
_ >The Office of Appeals: and Hearings held that, “sihile: ree ceil 
decision of March 31, 1965, did not name: all: of. thet record owners. of 
» the claims, and jurisdiction: was not: thereby. obtained over alliof the 


7 owners, the. amended: decision of May 18;:1965,.did name all of the - 


record’ owners, each of whom was properly served, and that the Bureau__ 
had not. waived or relinquished any jurisdiction to: determine the — 


_ validity of the claims. It further found thatthe lands were not’ “avail- a 


“able for mining location from and: after October’ 3 1963: (the: date of: | 


Public Land: Order No. 3244), that: there: was’no difference -in the on 


oe status of the lands in‘the lots as originally surveyed and the’ accretions ae 


_ thereto, that Public Land Order No. 3244.did not validate: the claims 
from and. after ‘April 7, 1964, but that, in order to validate invalid 

~ locations, it: would have been necessary to relocate the claims after the. — 
lands: upon which. they were situated were opened: to ‘such. location, — 


dnd that tlie Bureau does have’ authority. to: determine the’ validity: of _ 
- unpatented mining claims located on land, title to which ‘is “inthe | 


‘United: States. The Office of Appeals and. Hearings denied. appellants’ 


request, fora hearing for the reason: ‘that’ a hearing i is’ not. ecessary to 


‘8 Public. Land: ‘Order No. 3244 of October: 7 1968 (28 F. R. 10973), revoked, ne. xecuiiye 


, Orders of: February 26, 1852, and. December 27, 1859,. insofar. as. they affected. certain lands. 


in secs. 4 and D, ue 9 N,, R. 11 W., including, the lands. in question, and. provided in pertinent. 

part that: . 

DB Until. 10. 00 1 a. ma, on April 7, "1964, the State, of. ‘Washington shall, have’ a “preferred 
right of. application to select. ‘the. lands. in, accordance with. . the. provisions,. of subsection. 


 (e). of section 2 of the Act of August 27, 1958. (72 Stat..928,; 48 U.S.C, secs. 851,: 852). 


Sade This. order shall not. otherwise ‘be effective. to change the status. of. the. lands | ‘until 
10 :00. a.m. on. April. van 1964, _At- that time: ‘the. said. lands. shall, be. open to ‘operation: of the. 
public. lana laws. generally, ‘subject. to. valid. existing. rights,. the requirements of. applicable 


~ law,. and ‘the provisions of any existing withdrawals, All valid. applications except preference 


right. applications from. the State. of. ‘Washington. received. prior, to, 10. :00. 2,1. on, April, Ty 
1964. will. be: considered: as simultaneously, filed. at. that, time.. .... 254 ode ‘i 
(eB ‘The lands have ‘been open. to: applications and. offers under ‘the. mineral {easing laws. . 
'They_ will. be. open . to location under. the United. States, mining. laws. at 10, 200, a. m.. ‘on 
i Ayal, 1964,” ; Se ee ere 
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a rarer a ‘mining élaim void ab initio ‘whore the eustds GE the Depart. : . | 


iat artes Meg 


a ‘ment show, that at the time of location of the claim the land ‘upon which 


7 the claim ¥ was located - was not ‘open t ‘to such location, citing The Dredge arc 
: Corporation, 64 LD, 368° (1957 ), 65 ID. 336 (1958) ; : apa i in eee es 


Corporation v. Penny, 362 F.2d. 889 (9th. Cir. 1966). : 
~The principles « of law governing : the attempted lation’ of a mining : 


| claim 3 on land closed to mineral entry, are quite simply stated and have x 


: been. frequently repeated. A mining | claim located on land which i isnot | 
open to such location confers no rights on the locator and is properly. 
declared null and void ab initio , and, where the records of this Depart- 


ment show that land: was not. open to mining location at. the time such . 7 


a location was ‘attempted, a hearing is not required to establish the 


; invalidity of the claim. The ‘Dredge Corporation, supra; Ernest Smith, “a a 
— A-29590 (August 9, 1963) ; Metaline Contact Mines et al., A-29707 - 
(December 11, 1963) : Robert K. Foster et al., A-29857 (June. 15, 


. 1964), and cases cited, afd. in Foster v. J ensen, Civil No. 64-1110- 


it WM, in thie United States District Court for the Southern: District: of a 


California. (September 18, 1966). Moreover, the subsequent: revocation 


or modification of the order withdrawing land from mineral entry, | 


and the restoration of the land. to entry under the mining laws, will 


not validate a claim located while the land was closed to location, 


oe although: the locator 1 may be at liberty to locate a new claim. Howard. oe 


We Balsiey, ‘A-27990.(June 15, 1959); Flora B. Peterson, A-28198. a 


a (March 28, 1960) ; California Alinial Mining Corporation, A-29806 ~ 


- (Noveriber: 18, 1963); Betty J. Fuller; Luella MU. Strother, A-80218 


— (uly 18, 1964). Where an order revoking or modifying a withdrawal _ - 


and restoring land to entry specifies that it is to be effectiveon a future = 


date, the status of the land remains unchanged until that date, and the. 


land remains, during the interval between issuance ‘of the order and 


‘the effective date provided therein, closed tothe types: of entries from 
which it has. been withdrawn. Mf ary cE. Brown, 62° LD. 107— (1955): f8 


? Finally, where, subsequent to. survey, lands have: formed by.accretion _ _ 
unl —in front of lots. which. are part: of an area withdrawn from entry under — 
ren the public land laws and placed under the administrative jurisdiction 


=~ of an agency of the: Federal: Government, the administering agency — - 


i acquires jurisdiction over, the accreted ‘lands, and the. lands become 


~ subject. to. the. same. restricted mange as the lands to which they, are 
accreted, Myrite White, mune: | a ree as 


265788674 
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When the foregoing principles’ are. plete in the ‘present case to 


oe mining ‘claims | on lands and accretions thereto withdrawn from. opera- 


~ tion of the public land laws for military purposes, which claims. were 
: located subsequent to. the issuance of an. order, opening ‘the ands’ to 


en entry under the mining laws, but } prior to the effective date of the order, 


'* the Bureau’s conclusions with respect. to the validity of those claims 


ae and. the rights of the claimants : seem. obvious and. inescapable. Never- | 


eae theless, appellants | argue with’ vigor ‘and at. length, and with.some 
~~ novel interpretations of law, that their claims are excepted from the - 


"Sloss of the. rules just set, forth. - am 
re bak their present appeal cepa contend in ee nee thats 


aan mi 1). There has been substantial compliance with all of the applicable 6 a 
o _ statutes and orders, and, under the facts shown to. exist. here, the laws 


and orders should be liberally construed to validate all of the claims i In 
: question ; 7 - ee oe ia 
(2) (a). Lands i in 1 military oe were bia to operation, of 
the mining laws by: section 6 of the act of February, 28,, 1958, 438 U. S. C. | 
$158. (1964), or, in the alternative, nuee 
-..(b). the validity of the claims. should be ied where the Meade 
ceased to be used, or. were never used, for the purpose - for which, they 
_ were. reserved. or: for. any. remotely, related purpose; ee 
Fo (3Y. The locations should. be considered. as suspended, seni resto- 
ration by Public Land Order No. 3244 of land subject to that order} or 
(4). The locations should be regarded. as valid simultaneously filed 
‘applications ‘to be. acted: ‘apon : when the lands. become. available. for : 
mineral location; | 3 . , er eee 
_ (5) The Bureau brenphad its = discretion { in failing 6 to, alee 2 pecne 
to discover. essential facts which. were not known or resolved at the 
, time the previous: decisions. were. issued 5 and, ; es 
(6) The. appeals . of Trumbull and Harper amounted to. appeals by | 


7 all of the individuals constituting the association. 


_ Appellants’ initial point, that the mining. Jaws choal | ts tberally. 
| construed to recognize their “substantial: compliance”. with the require- 


| ments. for valid locations, is. patently unsound. Ifthe lands in question — a 


coe were not, open. to mining. location at the time, of appellants’ purported jee 


3 locations, there was no possible way ' ‘that the appellants could: comply ~ 


_ with the requirements for locating a claim on. those lands, to say : 
nothing of “substantially complying.” ~The cases cited in support. of 
this oe are 2 quite irrelevant to the facts: of the present case. 


eo CE Bee AAD AT SE Se “May 15, 1967 SI ee ae ie are 


an Appellants? Sod eoutention, appears 6 ee an air ee ‘plausibility. | : i. 
However, it-is, not. able: to. bear. ‘any. degree. of scrutiny... Appell: i 


acknowledge that lands. wwhich~ are:reserved: for: a. special’ public..or 

governmental -usé are‘no longer: subje ect ‘to disposal: under’ tlie: public 
land Jaws and that’ mining. claims attempted « on ands which are with- : 
drawn : from mineral. entry are ‘properly. declared. void ab. initio. - . _ But: : 

— In-this: instance, they: contend, Congress. has; provided. an; exception. to. 
“the general rule in section’ 6: ot the: act’ of Hebransy' 28; 1958. oe le 
7 30); supra, ‘which providesthat: a ee Ea 


“ATL qithdrawals or nedereations: of. ‘public iandw. re hen use: a eny: agency. not | 
the Department of Defense, except lands. withdrawn or reserved ‘specifically :as . 
 maval petroleum, nayal oil. Shale, or nayal coal, reserves, heretofore or. hereafter | 


-made: by. the United States, shall ‘be deemed to be, subject to the’ condition that a 


a8 ~ all minerals, ‘including oil and gas, ‘in' ‘the lands’ SO withdrawn’ ‘or reserved are — 3 


‘i under. ‘the | jurisdiction - OL the: ‘Secretary of: ‘the: Interior: and: there: shall: be: no : 


disposition | of, ‘or: exploration: for, any minerals. in: “such: lands’ except: under. the 


4 : » applicable: public: land,, -mining : and. mineral, leasing laws:- Provided, That, no i 2 
disposition. of, Or: exploration: for, any. minerals. in - such. Jands shall be. made pe 


e. where _ the ‘Secretary: ‘of ‘Defense, after. consultation ‘with the Secretary of. ‘the 7 
. Interior, determinés that such disposition or: exploration 4 is. inconsistent’ with & ae oS 
:%, 2 : military use: of the: ‘lands’ so ‘withdrawn: or’ ‘Teserved. ee ee ee 


“Appellants. contend that the effect of this statute was Hoe open. As min- a 


— cal srploratien and. disposition 2 all lands withdrawn, for anihtery. ae 7 i . 


eae take 


, a ae would be inconsistent with the mibteey use 0 of ‘the withdrawn ee 
lands. Since there is.no, evidence here of such joint determination, it is . 7 
es argued, the lands i in question.; were. opened: to mining entry... 


, Appellants’, interpretation: of. the; statute is not. supported by: ‘the 


ae, Statabantt language: itself, and’ the magnitude-of their error is readily — 


~~ disclosed by: the legislative history of the-act; In. explaining the.pur-_ 
pose of this particular provision; the Senate Committee oD. Interior: and = 
Insular Affairs stated that: | ee ae, el 


“Finally, the reported measure’ provides: in “geGeiOn 6: ‘that all’ ‘minerals: in with- 
drawn or reserved ‘publi¢ Jands-—except lands: withdrawn: or: reserved. Specifically: 


as: naval, petroleum; naval, oil shale, or naval. coal reserves—are, under the juris- 


diction. of the: Secretary; of, he Interior, and that no disposition t thereof shall be : 

made except under— | : ; 

: ae * * the applicable’ public land mining and niinérall leasing laws. :<*: ie 
oe As epee Mia ae committee. ‘findings : ‘above respecting: the Defense post. 


3 : Le . : z 
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rd tion on petroleum: resour ces, the object and purpose of this section are sede Until - 


: = the presentation by. Defense witnesses’ on petroleum reserves, and the’ effect of the — 
prospective: airspace ‘withdrawal on ‘pending ‘applications for: ‘restriction. of outer | - 


Continental ‘Shelf lands; ‘committee: members: hadbelieved there was: universal 7 
agreement: ‘that... responsibility. for: disposition, -of | minerals. in| withdrawn. or 


| Teseryed . public Jands. was, S exclusively vested , in the Secretary of the. Interior. or 


aa’ it ig today, in the: view of ihe committes and the ‘Department of the Interior. fn = 
short, as: declared: above, the provisions ‘of section: ‘6 of thé ‘reported: bill will: serve : 
to remove’ whatéver doubts may. ‘exist, if: any; as:to the laws which govern: the dis- 


posal of or exploration for, any and all minerals, including oil-and gas, in publie= | 
lands of the United States. heretofore or hereafter withdrawn or reserved by the me a ‘: 


United States for the use: of defense: agencies 2 U; 8. Code sea & Ad? News 2244 r 


(1958) (Italies added). 


| Little more need be said j in » axplnstibrs of they provision: 


The same argument. ‘that appellants. make. was, reje jected. ‘ihe ; 7 


Decacnat shortly after the 1958 act. was.enacted. The: argument.then 
was addressed to 'the:availability of withdrawn‘ land for oil and gas 
| leasing. as'a result of the 1958 act, the withdrawn land therétofore hav- 
~ ing been. ‘withdrawn: from rnitieral leasing. ‘The Department, held that 
the statute did not open. to mineral] leasing Jand which previously. had 
been withdrawn from leasing. B. ee awe, J9., 66.1:D. 272, (1959). 

Appellants acknowledge that. the “legislative reports do not detail 


what procedure 1s. necessary for such lands to become subje ect to the’ _ 


public land laws and under what circumstances. * Tn this appellants : | 


are entirely correct. Tn: ‘view. of the explanation given, “however, It is. 3: 


clear that the procedure i is the same as‘that which preceded. the. 1958, 
act. That i is, an order withdrawing land from mineral entry. may be > 
revoked by an order of: ‘equal efficacy restoring the land: to such entry. 
It is neither contended here that such an order was issued | prior to Pub- 
lic Land Order No: 3244, supra, which didnot: open the land to mineral 
location until April 7, 1964, nor has‘it: beén suggested that the with: _ 
drawal orders'‘did. not, at the outset, remove the lands from operation — 
of the mining laws of the United States. fC, che As M. Whitenack, 7 


A-28206 (March. 29 et). 


: of a formal, nee of revocation. or. potoeation: che ee in. ee Panta ei 


became subject to. mining entry when: they were no ‘longer’ used: or — 
needed for the j purpose for which they were withdrawn. ‘The decisions 


relied 1 upon, as. authority for this ‘proposition. not. only - fail to support sat a 


- appellants’ position, but they remove therefrom such: support. as appel- . 
_lants my mere = PROT their. Tons to provide. In Robert Ke 


x a. 3 ea ees DAVID W. HARPER. ar AUS ee oe. AAD. 2. 
es — a wae ” May 15, 1967 ON eH 


- Fostan: et ‘al. , Supra, 0 one Of the cases cited by Pesire re Depastinant ee, 
held that.a mining claim located on land within a first-form reclama- _ 
> tion withdrawal was null and void where the land had not.been opened’ _ | 

to mining entry at the time of location, even though the Commissioner meee 


of Reclamation had previously, authorized the revocation of the with: 


of § drawal. In that case It appeared, that at the time of location of the | a = 


- ; _ mining claim the land was neither needed for the purpose for which it. 
_ had*been’ withdrawn nor had it ever been used for that purpose. Thus, ss, 
' itis clear that it-is the legal effect ofa withdrawal that 1 18 determinative a 


— of the question of the: availability of land’ for: mining entry and: ‘that i. 


_ the actual use to which the land has been put-or to which it presently 


is put is immaterial. See California Alluvial. Mining Corporation, | 
S, supra: ‘The record before. tis leaves no doubt but that the lands in oe 
question. remained ina withdrawn, status, closed. to mineral entry, at 
. the time of appellants’ locations. 


In contending that their Ieeations should i souddewd as eae 


es pending restoration .of ‘the lands :to entry, or that they should be Re | 


es regarded as valid simultaneously filed applications, to be acted upon > 


7 >] ns when the lands become available for mineral location, appellants again 
es reveal a basic misunder standing ofthe: applicable law. The ‘Department — 
“has by express provisions in restoration orders permitted applications pai 


| - ~~ to be filed for land prior to the date on “which the land is opened to. : ae 
— disposal. (See ¢.g., Rachael 8. ‘Preston, 63 ID. 40 (1956).s Kenneth Ro 


Johnston, A-28886 ( August f, 1962). s How ever, ‘these instances have 7 ite 4, Se 


; ‘not involved, the location of; ‘mining claims. 


| ‘The ‘appellants cite the’ case of State of Alaska, A Andre J. ie aden, 3 


2 dR, 73 ID. 1 (1966) , in which the Department held that. a ‘premature 7 ons : : 


eS State selection application, filed for withdrawn land, could nonetheless 
=e: accepted under the unique circumstances of the case ‘following the ie 
| revocation of the withdrawal. There's ‘again, however, a mining location a 
2 "was not involved. Th the Alaska, K alerale: decision, the. Depar tment : :. : 
27 explained that the, reasons. for its refusal generally to accept applica- uae 
tions: for lands. before they are open to disposition. were, primarily 23 


7 oe matters. of policy. Nevertheless, It pointed: ‘out, the. policy. need not — | 
ee ~ preclude absolutely the. acceptance of applications. for. land. prior. to oe 


- “i the. time: that the land: becomes ‘available for’ disposition, where. no 


- rights are vested 3 in an n applicant by the filing of his application. other | 


«Public ‘Land’ oedee No. 3244 itself, in fact, ‘eontatnea proviso for such fing of appli e i 7 z . 


| ae meee the public land laws generally. 
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: chan the right to have the application considered, ifn no undue adminis- - 


Bere. oy 


ae Fy, 


: mi bpelont a virtue. ‘at poe prenenue 2 filing. TPheas conditions cannot ; 
4 7 arise with respect to the location of a mining ¢ claim, J ? 


The ordinary application. to enter land under the , various p public inad — 


. i , or. to.lease land. ‘under. the mineral leasing laws of the United - as 


"States; j imposes’ upon this. Department the responsibility for. determin- oe 


- ing: whether-theand.can or:should be disposed of pursuant.to the par- 


ticular law under which: application i is. filed, whether the applicant i iss 


, qualified, under. that: law to have his. application approved, and, if the x oe 


| - land is’ suitable: and the applicant 1s qualified, whether one applicant i is | 
to be: preferred over another: equally qualified applicant j in the event. of 


Pe -competing applications. It is only after the Department has made these 


determinations that any. rights 1 in: the land vest inan applicant. This is . : . 


not true of the location of a! ‘ining ‘claim. ‘The. locator'of a mining. - | 


© -élaiim: does. not file: ab ‘application to locate’ a “elaim,’ and: the’ acts Te- ae : 


quired: for the loéation. ‘of a claim do not include « even. notice to this. 


a Department. The Jocation ofa valid | mining claim j is, in efféct, a ‘grant = 7 
trom the: ‘United States, and, by the location of ai valid. claim, the low Fe 


eee is cator j is vested with a present, right. of. possession without: action on. ‘the aon ae 


a part of this’ ‘Department. ‘See Wilbur * ve. Krushnic, 980 U.S. 306, 316 | 


(1930) = United States v. ‘Wilmot D. “Everett. et als, A-97010, (Supp: y : 


or (October 17, 1955). The. validity. of a claim, of « course, is dependent _ 
a upon the existence of a number of. facts, one: of ‘the requisite conditions. ft 


ne being, as we have already noted, that, the land must have been. open to 


- mining entry at tlie time of the location, | and ihe United States may, ab 7 


rg any time. prior, to the j issuance of patent, challenge. the validity, of any. 


2: Imining claim in an appropriate ‘proceeding. Cameron’ ¥ United States, : oe 


- *, B59 U. Ss. 450, 460° (1920). But. where land is open to. mining location. ‘e 


. this Department has. no Part i in the activities which precede the loca: 5 | 





“o>, STt maybe: noted: that - in a‘suit’ filed: to. review the Department's. deciaton’ in. the neues : 


fis “ease, the United States District Court for. the District of Alaska disagreed wih the Depart-. : 


ment: ‘and held that the State selection’ was not ‘valid because it was: filed “while the lands - é Bane 


‘selected. were withdrawn. Kalerak ve Uda, Civil No. AaB 5-66. (October 20,19 66). 
_ § Prior. ‘to July 23, ‘1955, the location : of a ‘valid. mining. claim. vested ip the: ‘locator. an. 


wd exclusive, as ‘well as. immediate, ‘yight. of - possession.’ ‘Section - 4 ‘of the: act: of that. date, : 30 - 


. UA 8: C, § 612 (1964), subjected claims located thereafter to the right of the. United. States _ 
"to. manage and, dispose: of oe  Teecte ane: and. oe eae TesoUurces, yoer. the: issuance of * 7 


"4 . - patent, . 
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i iii Of a. claim, sie exclusion’ “gdlenaitig . approval o or : disapproval of ee 
“the location. Thus, appellants’ attempt to find an analogy in the pre- 
mature location of a mining claim and the premature filing of an appli- . 


cation to enter, ‘or to obtain an interest in, land is without merit.” 

_ In support of thei-contention that they ¢ are entitled to a Fidei on 
the validity of their claims appellants have listed 7 issues which they 
assert “were either not of record at'the time ‘of the Bureaw’s prior deci-:» 
sions or should have. been. resolved prior to.the rendering of any deci- 
sion. in. this matter.” ” As we have already indicated, a single issue is 
raised by this appeal—were the lands in question open to rigiepal loca- 
tion at thé time of appellants’ purported locations?—and that issue can 


. be resolved only by resort to matters of official record in the Depart-" ~ 


ment, and requires no hearing for thé examination of witnesses. Unless - 


that issue is. resolved i m appellants’ favor, all other matters are immate- es 


rial. For reasons already given that issue has been resolved against the . * 
: contentions of the appellants, and the issues on. which they seek a hear- 


: ing remain immaterial or have been disposed of as incidents to the 
| questions. which. have been. see Accondingty, t their, Pequest,_ fora 
“hearing was properly denied. ie a es 


» In view. of the conclusions adhed it 1s unnecessary consider ae oe 


merits of. appellants’ contention that the appeal of Robert. W. Trum- 


i, . bull and David WwW. Harper to the. Director, Bureau of Land Manage- Ra 


ment, was. an, appeal on behalf of all of. the. individuals named. as = 
- parties in interest and protected the rights of. any. who failed to appeal - 
a from. the decision of the land office? 


Therefore,. pursuant to the qin: dslogated. to the’ Solicitor by 8 


7 ae the Secretary of the Interior (210 DM. 2. a: ( a) 5 4 F. R. 1348), the i ‘of yak 
ae decision appealed from i is affirmed. aA 


”Exwrsr F. cata a ele 
_ Assistant Solicitor. a - 


ot ‘Tt: does: not, jn: fact; ‘appear: ‘that ‘lie lands in’ ‘question aver to date: pedeiiie: subject. to 

mining location, the record indicating that they were classified on March 6 and 27, 1964, 
for disposition only under the Recreation and Public Purposes Act of June 14, ‘1926, as 
amended, 43: U.S.C... § 869 (1964), which: classification precludes appropriation, under any 
other public land. law. Since it is not alleged that the claims were: ‘relocated after April 7, 
1964, it is: unnecessary to. answer the é¢ontention, implied but not argued by. appellants, 
that’ the classification , for. recreation. and public purposes was. ineffective: to prevent , the 
lands from being opened to. nine location « on April tj anes in acegueance with sae terms 
of Public ‘Land Order No.: 3244. : 

ee In ‘their notice of appeal to. the Secretary, appeidate @ asserted, inter bua, that the dect- 
sion of the land office | was not binding: upon the entity known as the “Peacock Spit Associa- . 
tion.” In: their. subsequent brief they did not elaborate upon. this contention and; apparently, 
have abandoned. it: as: a. point. for serious debate. This, and other. contentions similarly 
treated by appellants, eve been examined and are dismissed | without discussion of their | 
merits, ee : 
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- Contracts: Gouatraction: and Operation: Changes au Extras—Contracts: 
- Disputes and Remedies: Equitable Adjustments. . oa ee 


Under B. tunnel . construction contract that authorized the. use. ‘of ‘chainnel. 
“ lagging. between, steel arches (to perform the necessary. function of support- 
ing the sides and: roof of. the tunnel), where a change was ordered in the con- 

. tractor’ 8 pr oposed conventional. method of attaching the channel steel lagging, 

| which change required the cutting of notches in the channels and: reversing 


' the lagging so that the pieces of lagging were: fitted . (in part). between the _ 


. . steel arches, resulting: in a technical restriction of excavation. and. ‘concrete 
of “pay”. lines, the equitable- adjustment contemplated by the standard, form 
ts of Changes Clause should not be limited to the expense of cutting the notches 
but also should provide reasonable settlement for costs that the contractor 
2 an had included in its” bid on the assumption that the conventional lagging 
method. and associated wider pay: lines would pe acceptable: on. the pealect 


“BOARD oF CONTRACT “APPEALS | 


The Colcaiont and the appellant have Tisagreed: over. ane amount 
that should be paid to the latter as the equitable adjustment due be- 
cause the Government directed a-change’in one ofthe: appellant’s 
construction processes. The dispute to be considered in this’ appeal : 
arose in the early, stages: of the work on the Joes: Valley Dam, which. 
in the spring of 1963 the appellant undertook to Fer oem for an 2 esti- 
mated contract price of $3,562,260.” | 

In late July 1963, shortly after. the sapellane (Mullen) 1 had com- 


-* menced the excavation work for the dam’s spillway and diversion 


tunnel, the Government ordered Mullen to reverse, the application: of ~ 
_ channel lagging that. was being placed on permanent artificial sup- 


ee ports. in. the tunnel. Asa result of the: order, the “U” of the lagging " 


was turned inward, rather than outward.as. Mullen had. proposed ;. in 


| addition, Mullen’ was told to cut notches one- -inch deep by four- inches 


| long. into ‘the flanges. (legs) of the channel-lag going so. that. ‘part of 
each piece of lagging could be fitted between the tunnel ‘supports. If 


| o the. changes had not been: made. by. the contracting officer, the: appel- 
~ Jant, following the recommendation of its ‘supplier, would have placed a 


the channel lagging with its legs out. (toward. the unexcavated side . 
and overhead areas): and. with the center portion of its “U” shape lying 
“i against, and secured to, the outer edges of the. tunnel. supports. one - 
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metal ean! supports. themelves! cesemble ‘the. Ree or ae of a . 
| covered wagon, One end of a piece of. channel. lage ing was fastened to. 
one rib,.and the other end. sas fastened.to an. adjoining rib, so that _ 


* the., cree spanning: between the. ribs, helped. to.maintain. the. un- _ 


_ excavated rock’ in. its. original. position. Approximately 8,560 indi- - | 
vidual pieces of channel lagging were used on the:project.+ . 


. The: Government paid $2,500: to: Mullen for making’ the es nobehes! ae as 


| the pieces of channel lagging? The appellant has accepted. that sum 
as proper. payment. for. the notching. work, but. contends. that. the 


~ Government’s liability associated with. the change “goes: considerably — Eee 
_ beyond that. ‘point. The Government’s position is that it has no obliga- 
tion. to. pay. the remaining costs. sought by. Mullen. because the Gov- > 


ernment only. took:action to approve or disapprove details. of fabrica- 
tion. and. installation i jin. accordance with, authorization In ‘the. contract. se 


: - Mullen. would, Wwe. believe, characterize the ‘turning and: setting in. of ; - 


‘the lagging as. more. of-an: ae OUe maneuver. than a Por exercise : 
i of approval authority. 


_. «Phe :-Government. oonoedes that the Sn was ocd to “bring . £ as 
a ue B line one inch. closer to the structural steel [ribs], 74 ‘The: change . > 


_— decreased, rather than increased. the structural. strength. of the. lag- ae 


- ging.” 5 The purpose « of the “B” line, a pay line outside of an “A” Tine: 
| fis. explained. Ins. the Government counsel’s, Post. tj Pleasing Brief as | 


“ The egy line or > payline 4 is a:line. a : certain ‘distance oiitside of the Ae ine, to ae a 
= which the Government agrees to pay for. excavation and [placed quantities. of] ee 
_-conérete’ regardless of whether the limits of-the actual excavation fall inside or 
outside of its dimensions. ‘It is the contractor’s sole responsibility. to decide... 


ae ; what. method Of. excavation will ‘be the most. economical for his operations. «A a _ ae Ts 


contractor: ‘may: set: his: rock: drills. and. blasting patterns: to. excavate. to. a- very. - | 


tight: line: and then: Zo through the. tunnel. afterwards removing any protrusions — 


within’ the: “A”:line.: On-the-other hand, ‘he may decide to drill and blast to. 


| wider dimensions, causing: ‘more: overbreak then. the above- described method, but. 
insuring: thatino rock will: protrudé within the as line, aia’ dune? alk | the ¢ exca- 


eee vation in one step. ee PO: 


ar, 60. fase a: a a ae ee ns 7 7 ae eee 
2 Change Otder No: 5. phe Vee a ee 


-3 The: caneae was made under Clause 3 / Changes « of Standara Form 23a. (aps 36 ees. 


edition): cae oe he 
6 Tr. ‘Sp. zi 
S Government's Post-Hearing E Brief, page 28: 


eels ae DECISIONS OF. ‘THE: ‘DEPARTMENT, OF THE INTERIOR (74 ED. 


of - Drawing 304-D-6, which was ineladeds in the invitation for are and : | 
| made a part of the coritéact, showed alternate‘installation methods for — 


7 “Typical ’ Tunnel Supports,” including one utilizing structural steel | 
ribs and. metal lagging (the type of support materials ordered and 


brought to the project site by Mullen). ‘The “B” line is shown to be | 


_ three inches outside of the steel ribs and attached metal lagging. How- : 


oe ever, dimensions for the ribs and lagging are. not shown. | eee - 
Mullen obtained | a quotation‘on the permanent tunnel supports’ from = 


fe - an approved source, a company with (according toa Government engi. 
a neer) “a, good réeord and a good: name.” 7 The supplier also furnished . — 


a drawing® showing:the suggested method of clamping the channel 


| lagging to the ribs. The depth: (approximately two inches). of the — _ 


channel lagging is shown on the supplier’s drawing to be entirely. out- 
£ side the ribs. Asa result of the Government’s dyder: to notch and fit: 


— the’ pieces of: lagging, about one inch of the two- inch lagging dimen- . 
sion: was ‘fitted ‘between the ribs rather than outside of them: This | 

a reduced from five inches to four inches the “B” line - pay quantity that = 
- Mullen had. counted upon in preparing its bid.29 9) 7.) Poa 
The appellant’s vice. president: explained his: method af ainpriiing’ eat 


ee the unit: prices for the excavation and. concrete: quantities involved’ ine afte 
er this case as follows: a oe a ee ee 


eg 


: You. take the payline that’s you: are going “to wet paid ‘for and: figure ‘the volume Oe a 
te of excavation’ that you: would. do'up:to that point. ‘Then usually you would all6w - 


Le haa a percentage on top of that for overbreak, which is normal in ‘tunnel: work; and Sey 


: “you divide that by your total cost and you: get.a_unit price for the work, you a 
: intend to do. to | | | - 


The: Government counsel, in’ tis statement of position, etn 


: © — (oo ee ee 
. Zi ee te a: a . = . Fi S *3 a ee teed fee 3 ¢ amet iia . 


| sight to approve the. details of fabrication: and: installation of. approved's strvetiral ae : : 


7 - steel ribs: and lagging: By letter of - July: 26, 1963," the contractor’ S$: ‘proposal : ‘for . 


-the-use’ of channel lagging was. approved. with’ the ‘inderstanding: that ithe “B? | 


 jine would be éstablished.as 4-inches. outside-the-outer. surface of the. structural- 


steel ribs. This approval: contemplated: the. oral direction ever the same. By: fo 3 


: : 7 _ noteh the ends of the lagging members * * *,: - pS oF eUNasade ems oe 
- ~The Government asserts. also that. since e the “approval au: direction” oe 


=. apy, 96. ‘The: appellant’s supplier furnishes at least 15 percent. all structural steel : 7 
ie that goes: inte tunnel construction in the:West: Tr. 27: 


a 8 Appellant’s Exhibit: C, which bears the date. 12-28-48," 99. “and is entitled “Standard - 
Structural Channel Lagging. . “i ; 
OTy, ‘15 and 28. 
“10 Pp, 11, | 


pace She monte “APPEAL, OF 8. ‘S. jMBLLENy ING BB 


poe tes 41967. 


a  was'g given. prior Eo. iti a excavation ‘the appellant &annob ‘com: ae 


a a “plain that. he drove the tunnel” # expecting to receive payment for Ne : =— 
oe additional i inch of excavation and concrete.: ae, 
The. appellant’s statements. concerning its ‘expectations are related = 


- poy the time.of. bid preparation, not to the period. when the tunnel was _ get 


an driven. ‘Mullen’: S ‘contention : Is that, Fealistically, the only effect. of, the aoa 


ef after Mhillen? S men, ‘Sauipment, end’ disnnal Tapes were. on ahe 5b. _ - cs 


e was to. “keep - us from getting paid at all up) to that, point.” 12 The appel- ee 


lant’s construction manager 1 testified directly that. “you'd have to shoot — 


ee - about the same anyway, we e didn’t provide 0 on. 1 shooting any, closer than: : be 7 ee | 


Tt Mullen’ S drilling: atl shooting crew. a been able. to ‘excavate % i 


| . line. approximately, four inches. outside. of the permanent; stéel supp 
ee ports,’ such. action. would have. been’. greatly. to. Mullen’s. advantage. se 
_ For one thing, the principal disputed, cost. item in. this. appeal, would... ° 

| have been eliminated. Also, it would not have been’ necessary | to. place 


a as much concrete. in’ excavated areas that, were not. covered by. a pay- 


ment provision. “However, it is apparent. that, the revision. in. drilling . ; 7 
| ~ and. shooting plans, and the, very careful work that would have been *: | 


necessary to- excavate to’ ‘the “a inch” line were: ‘not. ‘achievable by — 


ae Mullen’s construction forces. ‘Using ‘a method. that: ‘the. Government | 
concedes was not ‘ ‘careless or négligént’ as: ‘egontemplated by I Paragraph. | 


oe ie Bs Te, ae 


 107%e of the specifications,” “ 14 the: appellant's ‘excavation . activities: Té-. 


-.. -gulted in overbreak of approximately 60. percent— ‘overbreak” mean- 


ing material excavated beyond the B line.® In‘some tunnels, overbreak 
has been, kept. within five’ percent; but. normally, according. to a. Gov- 


7 ernment engineer, itinnel overbreakage could be expected to be between - - 2 2 
15 and 20 percents: ae Thay excavation, m ondinarily, extends s beyond } both. ices oe 
i theta and B Tines. : : pee es 


Bayt 





apr, 46," oa te eee ee ae 
18 Tp 46: Aa ome ee ee a ee ee a 


mo Government's Post- Hearing Brief, De. oe ee ree 
IB ‘This: definition was supplied by a ‘Goverment erigineer. Tes 108, 
16 Tr, eerie te fe ee me 


a 156 1 "DECISIONS ‘OF THE’ ‘DEPARTMENT: ‘OF: THe INTERIOR [v4 LD. 


This also may age been dona in. 1 1959, ‘at another project POET | : ae 


: -Dam). The appellant’s tunnel superintendent, at the Joes. ‘Valley Dam. me ; 


- had served as tunnel superintendent at the. Wanship Dam; however, ig 
neither Mullen’ s construction’ whanager nor its chief engineer cvwere: | 


a a aware, at the. time the bid was calculated and submitted, of the Bureau oe 7 
2 OF ‘Reclamation’ s expedient, of reversing and notehing channel: lag- 


| ging. 18° ‘The isolated. instances of lag coing reversal and notching relied parm tse 
upon by the. Government. will not. support: Q. -conclusion that such re- 
versal and notching was a conventional « or normal practice. ‘The Board 
. finds-that Mullen; having selected’ channel lagging | as allowed by the — 

a specifications, was justified i in calculating its bid in the expectation, that 


jee’ & | the B line would be peetingned five inches outside of the outer face of e 7 


ee ~The (lovernment’s right to approve or - disapprove actaals of fainice se eee 
ae tion. and. installation did not place Mullen in’ the’ Government’s w- | 


-. restrained power | in violation of the tenets of mutuality of obligation.!® 


ea appellant: prepare ed its bid contemplating the use. ‘of. reasonable ” is 
construction methods and its forces were at. the proj ject site carrying __ 


out the chosen methods at the time of the change. "The Government in 


arriving ata ‘proposed equitable. adjustment: followed. an. approach. 


that was 00 technical or cut.and. dried. 20 A convincing showing has not. — 


been. made that the appellant had an opportunity: to. recoup the. costs. 


- which were. included i in. its caculations, based upon the. five-inch line. 
Therefore,t this as appeal is sustained... Spee Te ee, ae 


; The, Beuitable Adjustment. 


We start with the appellant's entitlement to payment at unit prices . 


| Mihai ihe sepa asserts that it was: an Tesigiilisant foator, 9 we 


: : 4 aud. that: the Government. has established that i in one respect, there. was 
4 a ‘substantial benefit: to the appellant’s tunneling: operations. from the: 
ee change. Tf the legs of the channel lagging had been turned toward the | 


4 from ‘the tunnel: roof ‘would have slonghed into. the 7. © of the Me 


ee ae ee Rye, fem oe ee es | A | 
39 Albert C. Rondinelli, ASBCA, Nos. 9900. & “10197. “OPebruary 26, 1965), 5-1 BCA 2 


. par. 4674.. - Par, 
ee Phe term ‘equitable adjustment” 4 in itself peeeludee the. idea. of there being’ any one. e cut ea 
Sings | ate dried method of arriving at the end desired. John A. Sa AMCs TBCA-174 Novem: aloe 
; ber 29, Ges 67 I. D. 430, 60-2 BCA par. 2851. ‘ x 


iBt] | APPEAL: OF. “WINSTON: ‘BROTHERS: Cox; _ FOLEY. ‘BROTHERS, , 157 


ING., _ FRAZIER-DAVIS. CONST. “C0., _AND HURLEY ‘CONST. bbe 
ee May: 22, 196" pO CEG 


ae ae ee Wis 


oe, channel: 21. : This-would, have: created. a a ereblen for: he a: | 


a | Ae item should be allowed | mn the amount of 8800, 


tractor’ which: was eliminated by the turning over of the “U. 8 Bééiuse - _ 


of the. above-described: benefit this, senention of the claim allowance i is | a 


sy) reduced: to: $9,500. 


The secorid: disputed eost: sleinaiit Nee is: sivelatied te: the atfeieail of as ee 


dtianniek! legs. ‘The: appellant’ seeks: $2, 000- ‘for additional réttightening 
yO wood' blockitig that. allegedly * was necessary ‘because ‘once the “U” 


was turned: around blocking could hot be’ made stable: by. being: placed _e 3 
i in. the. meee rat: the blocking. could have ‘been placed 3 in. the aoe: ed the ot 
4 portion inserted between. the flanges would. have been confined by.4 the oe . 
. flanges: Upon review of the conflicting estimates * of the éxcess expense et, ee 
that resulted from reduced’ stability of blocking, the Board finds that: ar e 


Poet Deeg ah eS Sea ee ie 
ye eae Me neyplerep yet SS ae eee | 


“0 oneitasion: 


The’ édoavation’ anal aoneteta! dtiantities’ ‘Sisim 3 is ‘sustained in the | 


ee of ‘$9, 500.'The: blocking’ claim 1s” allowed: in’ the amount of Caen 


oS The remainder of the sippenls iS denied." 
: : epetygl ee Day. F, Rana @ harman. 


es concur: fone “Et oy CONCUR? 


< Wanurast ¥, * Metin, J ue ember. | | Tuomas M. Deer. eae 
Cea 6 Thairman, 
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. om Rules of Prasees Hividenoe—Contygpta Construction and Operation: a =. 


Third Persons—Contracts: : : Diaptes and Remedies: “Generaly 


| for inspection ‘and ‘copying, “docunients relating ‘to ‘the. drafting, ‘approval : 
te and ‘promulgation’ of certain: regulations: “will be. denied Dibeaatie _Deey: | 


eg it oe : 


oar 82 wage £8 
| Tr, 56-58, 83. 


a2 158 “DECISIONS: oF” ‘THES ‘DEPARTMENT’ ‘OF rH ANTERIOR (a ED: 


aia TRE mit 
£425 3 Boar 


a ndice to its: ee oa tee it: appears that’ the appease) Was. not : 
taken advantage of inspection and. copying rights. accorded ‘by the Gov- 


os ‘ernment: ‘bodies «in: seas’ of: such’ enn in accordance: with the is 
og meeuiations of, thoge agencies. POH nae oe oo SP ee os bet 


a Ree Be 





a es alin i ‘BoaRD oF ‘CoNTRACT APPEALS. 


Moe This: i8.a motion. ne the, appellant: fora an. norder: dindoting the. Govern- ee - 
rh J “ment, to. produce. certain. documents. for. nspection.. and copying. The . 
- dispute. underlying. the. appeal. arose asa, consequence ofthe enact- 


7 ment: of the ‘Social, ‘Security: Amendments. of 1965, _which ‘became | ; 
“ effective after the contract was s awarded. Because that Act increased : 


Sos ag at ee ge de 


| Atticle 9 9 of ‘gh 6 General Conditions of the contract es be rounbursed 7 


| for. its, additional costs resulting from, the i ‘increase. Article 9: concerns | 
Federal, State and. local. taxes, The. Government, however, 1 maintains 

thati itis inapplicable to social security taxes. , /. 
The. clause which constitutes: ‘Aitiele 9. is identical with the clause 


in ‘section AL. 401-2 (a). of the: “Federal. pa een ay ‘Regulations: 2 


7 Since the inclusion i in the contract of the clause: designated: as Article9 = 


is made mandatory by the. Regulations, 3 the appellant: contends that: 
the intent, of! the drafters, of these sections. is “relevant and material” to 
‘its ‘ppeal: For this TeAgON, the appellant i is seeking to D inspedt and 
| All minutes? ‘metnoranda, "report ‘letters: and’ ‘other: ‘evitings: by representa: | 
tives of. the Government, or committees, or other’ groups. of such repr esentatives, . 
having responsibility therefor, relating to. ‘the preparation, drafting, - approval 
and promulgation of Sections 1-11. 401. 1 [sic]. and 1-11.401. 2 [sic] of. the. second 


F edition of. the Federal- Procurement: Regulations issued. Bi une 1964, 29: F, Re 10102, : 
| relating” to. Standard ‘contract . clauses . concerning . ‘Federal, State. and . local 


. taxes,as’ “well’ as’ all “similar writings: relating” to. ‘Section. tL 401. 1'as. set. = 
forth in the first edition of the Federal Procurement Regulations, ‘issued March’ 1G, 2 : 
1959, 24 FR. 1966, insofar as any of the said documents. relate to ‘the: applica- ~. _ 


es ‘tion of said skandard. clauses. to social: security’ taxes, or increases: in the Fates a 





a AL ‘insizuctions, memoranda, letters, ‘regulations, interpretations. and other 
th wittings by Teptgsentatives of, the Department of the: Anterior, inter preting, | 








“179 Stat: 343; 396; 726-0. S.C, ‘sec, B11 (Supp. y 1965). 


f 41 ORR, Ch. 1 (1966), aie . oe ee 


“38 al. C. F. B., See, 1-11. 401-1 (a) (2). cases). 
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2 Neo. FRAZIER-DAVIS CONST. CO., _AND HURLEY, CONST. C0. - ce 
| PATE EE ay BB, ry eee re oe ee ee 
a applying gna ‘iibleméntiug the provisions of the ‘Federal’ ‘pEocurement Hegula: 

tions sét' ‘forthin Item 1: [quoted supra] and the standard élauises contained: there- 


7 in; iiisofar: ag such” ‘documents: relate to the. application’ of. the: said regulations — ck 


—s and standard ‘clauses to. social security eas or increases in | the: ‘rates. of: the 35 -_ 
8 same... . ‘ae 


"The. ets does oe oppose ube ranting oe this oun 1 cate | 


= gorically. ‘Tt states: that. it “is:in accord with. appellants’. desire to con: - 

duct a full atid: open ‘presentation: of the facts which:are pertinent to 

_ the issues-involved ‘in this appeal.” + The Government objects “‘only” = 
—6to. the. prodtction | of. “those documents. which ‘are personal: in nature 


~ and..contain: solely: personal opinions in connection with the drafting, 


- approval and. promulgation of the. pertinent sections. of the Federal 


; Procurement: Regulations and acini clauses of standard zorms ce aoe 
Government contracts.” >. os sees 


-. Without: specifically pases 6 on ‘the suber of the Gororlinente 
ited: objection. to the granting of appellant’s application, we believe 


the general: objective of this motion—the effort to:ascertain the intent 


of the regulations in: question—is. meritorious..We are also mindful of | 
the tenor of the amendment of-section 3 of the Administrative Proce- 
dure: Act; to.:become effective on July 4,.1967,° regulating the. avail- 
ability. to: ‘the public:of Governmental records. N. Malay the motion 
should be denied, for the-reason that it is premature... , 
. The appellant has not shown that resort must be had.to this Bond to | 
obtain. the documents sought.. Both the. General Services Administra- 
tion, the agency charged with promulgating the Federal Procurement 
Regulations, and the Department of the Interior have established pro-.- 
cedures governing the release of their records to the ‘public.’ "In the | 
= Objection to appellant's Motion for Production of Documents. a | 
ee 89-487, 80 Stat. 250.’ The amendment is popiilariy: referred to ‘ag the “1966 ‘Bublie 
- Information Act,” or the “Freedom of Information Act,’?.. ... 
re 7General Services Administration: 41 CER, Pt, 101-12" (1966) ; : ” Départmient. of the 
“Interior: 43 C.F.R., Pt. 2 (1966). We recognize that in Vitro. Corporation of America, 


IBCA-—376: ‘(August 6, 1964),.71. ILD.'301, 1964 BCA. ‘par. 4360, ‘this Board held ‘that the 
procedure, contained. in 43 C.E.E., Pt. 2, is not exclusive: and’ that. ‘the. Board. has concurrent 


ee jurisdiction ‘over: records , sought in. connection with a. pending ‘contract. appeal, ‘However, _ 


‘in. Vitro ‘the ‘documents. ‘to. be produced | ‘were ‘detually. matters related exclusively to- that i 


“contract. ‘The procedure. followed in ‘Vitro should be. ‘restricted to that type. of Tequest. 


. Here the items’ sought, df ‘they. do. ‘exist, are of a general, Departmental: nature, . unrelated Sot 2 
_.. to this specific contract, and not ‘within, the files of the’ Bureau ¢ of Reclamation (the con- oO8 
a ; RBEEERE: pureai) =: i; cee . ganess 
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case ms General Services Administration, Greeorda * oe, “will be: made 
available to persons properly and directly concerned, except records 
relating. solely to internal management. or otherwise. requiring fion- 
disclosure. in the isa ee interest.” ie oe Interior Lepesant: regula a 
- tion provides: — * Pees nO . al 7 ee ee 
| . Unless the disclosure of matters of official record would be ptejudiciel to the | 
_ interest of: the Government, they ‘shall be madé available for inspection: “Or: :copy- 


: -ing,and copies may. be furnished, during regular ‘business hours at the. request of 


7 persons properly. and. directly, concerned with such matters,. *).*:.9. 


It:would:appear to us that the’ appellant i is “properly 4 aiid anes ‘con- 
-cerned” under either rule. We, of oes do not pass at: this time onthe _ 
. question of whether disclosure 3 is “in ‘the pune interest? ¢ or: “interest = -_ 
_ the Government.” — | te os ee a ee ae 
Both the General. Services eon en aa iaiericts reg paleiens : 
7 set forth the manner of making application for their records. General 
Services Administration requires that the request be im: writing and 
that’ it. “identify as exactly as ‘may be:the particular dbcurnents: de- 


sired.” *° Interior provides that .an: unsuccessful applicant: may appeal is 


to the head of the bureau or office responsible and then, if necessary,. 
tothe Secretary from a refusal of a request to inspect and copy. The 
appellant has not alleged that it complied. with these: procedures. It 
has not shown:that'it previously sought, without seeic to phe the 
information through the established channels::. 0) (28 08 iron: 

The motion is, therefore, denied in its entirety: without | pre] i digé 6 
renewal apn exhaustion, of ses cae apa avadlaiole reinedies."* 


| Draw RF, Reraaay, @ hairman. : 
I concogk: =... be _ a Eg ate eke 


Tomas M. Durston, Deputy Chairman. x 





841 CLELR,, Sec. 101-12. 101-38 (1986). ee eae ae eek ; Ns 

“043 C.LER., ‘See, 21 (1966)... eee . ae tar i es ae ee a a 

1041 CER. Sees. 101-12, 401~4(a); 101-18, 101-410) (1966). ee Le aa een a 
143 CE.R., Secs. 2.2(a), "2.2 (Db) (1966). ts 2 
14 2 In the. event that. ‘this motion ig granted, “upon: subseduient renewal, “insofar. aa ‘docu: 


_ Board. may. only ‘Request that such: documents ‘be. ‘made. available. “This Board ig ‘powerless 


> to ‘compel GSA to produce: documents. in the custody. of GSA. Cerro. Copper. € Brasa ‘Com: 
ye, pany, GSBCA No. 1964 + (etohee 26, [pa 66-2. BCA par. 5986. eae Cian 


oft. sane 
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161) . FRANK WINEGAR, SHELL Oly 00., ‘DA, SHALE, INC. 161 
: FRANK WINEGAR, SHELL OIL COMPANY, D A; SHALE, INC. 


A-30804_ % Decided Tune 12, 1967 | eee 2 
Confidential Information—Publie Records—Mining Claims: Contests © 


Althougli reports by ‘Departmental personnel on: their examinations of mining. 
claims are generally considered as confidential intra-departmental communi- 


cations which are not to be made available to mining claimants, disclosure oat | 


~ Of the factual information 1 in. such. on iia will. be permitted. - 


: 74 io: No. 6 | 
"REQUEST FOR INSPECTION | oF DOCUMENTS 


Frank “‘Winegar and. D. A. Shale, Tne. , through their sttarneys, have 
filed, as provided in 48 CFR.2.2, requests to inspect and-copy. reports 
of field examinations made. oF corcalm:. on shale a claims in 
— Colorado. . oft 4 oe 
Frank Winegar and Shell Oil oo are the owners oe: un- 
patented oil shale mining claims named Mountain Boy Nos. 1,6 and.7 
for which patent application C_023661 was ‘filed on September 18, 
1958. D. A. Shale, Inc., is the owner of similar claims, named the | 
Harold Shoup Nos. 1 ihnounh 4. and.the K. C. Schuyler Nos. 2 and3 
for which. it filed a mineral patent application. C_050450 on. September 7 
29, 1960. The. United. States-has instituted’a contest against the claims 
in each application, Colorado 359. and .360, which: have veer con- 
solidated. for hearing. si . 

' Ata prehearing conference, the ie agreed that the proosedities 
would be bound “insofar as practicable” by the Federal Rules.of Civil 
Procedure. At a: later prehearing conference, the mining claimants 
requested the hearing examiner to direct the contestant to make avail- 
able to them for examination and copying. the reports of mineral 


examiners who had investigated the claims. The hearing examiner — 


denied the requests on the ground that he-was bound by decisions of | 
the Department holding that such. Pore are confidential and:are not 
open to. examination. — 

The applicants offer ag eanded in. aint of tose rogues : 
(1). The pertinent regulation, supra, confers. re the Seoretary | 
the authority to order disclosure. i ' 

. (2) The reports bear directly upon: the central issue in. ihe contests: 


(8) The contestant seeks to-have the contestee comply with: rule — 


34 of the Federal Rules of Civil Procedure while a to do sO 
itself. 


269-453—67—_1 


(4) Refusal to produce the documents might bs held on “judicial i 
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review. of the. contest cases-as' grounds ..for a retrial, a ‘condequence : 


ae - which should be avoided in view of the importance of _ os 


_and the probable length of the proceedings. 

(8) The reports would have to be disclosed under. the: provisions | 
7 of the “Freedom of Information” statute, act of July 4, 1966, 80. Stat. 

— 250, 5 U.S.C.A. § 1002 (Supp. 1966), amending section 3 oo the Ad- 


| oe . : ministrative Procedure: Act of June 11, 1946, 60 Stat. 238. ; 


The Regional Solicitor, Denver, has filed a brief opposing: the? ap- . 


i plicants’ request on the grounds that the applicants, as contestees who _ 


have agreed to. follow the discovery provisions of the Federal Rules 


~ of Civil Procedure, should not be permitted to resort to the procedure 


set out in the Department’s regulation for making documents available _ 
to the public, that the applicants are attempting | to obtain a review 
of an otherwise unappealable interlocutory ruling; that. disclosure of 


the reports is not required by Rule 34, and that the “Freedom of In- 


- formation” statute exempts from disclosure certain ‘classes of doon-- : 


| 2 ments and the reports fall within one of the exemptions. 


| bie a letter dated April 24, 1967, the: applicants say that their oe | 
Is an independent original ‘application filed under the Department’s 
regulation which is applicable whether or not litigation is pending, 


that. their discussion of the contest proceedings was presented: solely 


to set-matters in context, that it is not an interlocutory appeal, that 


the Regional ‘Solicitor’s. objections are beside the point, and that the _ 


importance of the litigation supports their request that the highly 


| 25 | relevant evidence in the reports should not be suppressed: 


_ While the applicants in their initial requests may have bebe some- 
whee ambiguous in stating the basis for their petitions; their latest 
letter makes it plain that they are relying solely upon the Depart- 
 ment’s regulation governing the availability of official records to rare : 
“port their’ request. We will consider it on this basis. = 


“We examine first, the. Regional Solicitor’ s contention that the ap- 3 : 
_ plicants are limited by the agreement made at the prehearing con- 


ference to be bound by the Federal Rules of Civil Procedure and ‘that | | 


they ‘cannot now switch to the Department’s own disclosure proce- 7 
dures. We can. find'no basis for this view. It may be that: a. contestee | 
. has no greater rights to examine official records than a, member of 


the general public, but that he should have less is a novel concept. The | 
: agreement made to regulate the conduct of the hearing, whatever its 


| a exact application, io not deprive the applicants of privileges avail- 
oh able to all. It would be an unusual result to ceny: access tos an. n official | 
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iauedt to these applicants while heiress ib open to inspection by _ 
anyon. elset i. oo 8 : : 
Turning - now to. ihe applicants reasons, we ee 5 first tan aasortion: 

| nee the documents should be made available to them under the “Free-. 
dom: of Information” statute. (supra). We do not: agree. The statute. 


exempts from its provisions, among others, “inter-agency or intra- . 


7 agency memorandums or letters which would not be available by law — 
toa private party im litigation with the agency” and “investigatory | 
 files-compiled for law enforcement purposes except. to the extent avail: 
able by law-to.a private party. ” Administrative Procedure Act § 3(e) 
(5) and (7). In our open mineral cic fall within one or both 
_ of these exemptions. | 


The. applicants’. other. reasons, a fp js one. ee on hel De- : a 


partment’s regulations, are not PUMICLOnY: to warrant misclosune: beyond. 

that discussed hereinafter. _ | oan 
The issue, then, is what are the applicants? rights under the De- aed 

partment’s regulation which states that. is alae 


ee Unless the: disclosure of matters of: official. record | eeaeiti ‘be es - ans 


to the. interests of the: Government, they shall be made available for. inspection - 


or copying *.* * at the request of: Deneons PEOpERY and’ gueetly: concerned with pike | se pre 


such matters. * * *..43:CFR 2.1... : } : 
The Department has restated coveril t ines nig recent Gases ats por 
| sition that reports by Bureau personnel of their examination of min- . 
ing claims are generally considered as confidential intra- -departmental 


communications which are. not to be-made available to mining claim- 
ants, but that, under special circumstances, either an entire report will. _ 
be opened to inspection or disclosure will be limited tothe factualinfor- 
mation in the report. Herbert H. Blakemore. et al., ie) I. D. 248 (1965) ; a 


United States Vv. J ulius S. Foster et al. , supra fn. 1. 


In considering an. analogous situation, the Decauichis Board. of oe 
ee Appeals reviewed the statutory aad Departmental bases gov- 


 erning: the disclosure of certain intra-office communications’ and — 
reports. Appeal of Vitro Corporation of America, 71 1D. 301 ( 1964). 


It reasoned that all documents which are privileged, as that term is — ; 


used within the law of evidence, are comprehended within.the phrase 


“prejudicial to the interests of the Government.” It then reviewed'the 


leading cases treating demands to produce documents made upon.the. 


Government pursuant to. Rule 34, supra, oud held that a determina- es : | 


1In United States: v. Julius Ss. Foster et al., A-98959 epee 25). 1961), the mining | ss 


claimants filed a. request to inspect and copy certain documents during the pendency of a 
contest against the. claims. See also Foster L. Aili et al, eee (danaery 14, eter | 
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tion to limit disclosure to factual items in an otherwise privileged: | 
- report was consistent with the applicable precedents (/d., pp. 309-310). 
. The courts have reached the same result. Machin v. Luckert, 316.F. 

— 2d 836, 340 (D.C. Cir. 1963), cert. denied 275-U.S. 896 (1968) 5 O'Keefe 


. 7 ¥. v. Boeing Co., 88 F.R.D. 329 (S.D.N.Y. 1965). 


Ina recent decision, it was held that intra- agency eorespondenss 
discussing the course of conduct to be followed by the National Labor 
Relations: Board and expressing opinions as to the merits of various _ 
claims: presented to the agency enjoys at least a “qualified privilege, - 
which in the absence of special circumstances shields it from examina- 
tion by the public. Davis v. Braswell Motor ee ae a NC, 385 
F. 2d 600 (5th Cir. 1966). The court said: | 


* * * The. documents discuss the actions to be taken he the parties: to the 
correspondence and reveal tentative opinions as to the probable validity of vari- 
ous charges made by Braswell and the unions. With the exception of these two 
eategories of information, the documents do not contain-any factual information 
not already well known to ‘the parties. The asserted purpose of the subpoena 
was to uncover evidence concerning the Board's, findings or detérminations, 
whether preliminary, temporary or final, on the status of the unions as repre- 
sentatives -of the employees of Braswell. Under the circumstances in this case, 
we. conclude. that this objective cannot be satisfied in -this manner and. that, 
therefore, the subpoena should have been quashed. p. 603. 


Tt then quoted Justice Reed’s observation in Kaiser Alectninivinis & 
Chemical Corp. V: United aia 157 FE. Supp. 939, 45-946 (Ct. ae 
1958) : 

Hoe oR Here the document sought was intra-office advice on policy, the kind | 
that a banker gets from economists and accountants on a: borrower corporation, 
and in the Federal government the kind that every head of an agency or depart- 
ment must rely upon for aid in determining a course of action or-as a summary 
of an assistant’s research. In the case of governments “Tt]he administration of 
justice is only a part of the general conduct of the affairs of any State or. N ation, 
and we think is (with respect to the production or non-production of a State paper 
 in- a Court of justice) subordinate to the genéral welfare of the community.” 
Free and open comments on the advantages and disadvantages of a proposed 
course of governmental management would be adversely affected if the. civil 
servant or. executive assistant were compelled by publicity to bear. the blame 
for errors or bad judgment properly chargeable to the responsible individual 

re with power to decide and act. Government from its nature has necessarily ‘been 
a granted a certain freedom from control beyond that given the citizen, ‘It is true 
— that it now submits itself toe but: it must: retain Ber cers to the good of 
all. 

There ig a 2 public. policy involved in this. claim. of privilege for this advisory 
opinion—the policy of. open, ‘frank discussion between subordinate and chief 
concerning administrative action. Pp. 608-604. 


These’ considerations, we, bélieve, are éqjuailly ‘ald Hes saa 1d fally 
: justify nondisclosure of anything other than purely factual portions | 
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. oft the peas Therefore, itis our: conclusion it only ne faictinall we 


of the reports, including. all the attachments, are to be made oe. 2, 


ie the applicants. | cae 
We. think the State Decor Colorado State Office, 8 of Tend _ 
Management, in whose. custody the reports would regularly be, is the 
proper person to examine the reports and decide which portions of them — 
are to be opened to the applicants, The State Director should inspect 
them and their attachments and inform the pee when ey are 
| aa = gare and copyne: | ew | 
2 , ee wae rave Bae 7 
| _ Solicitor. . 


ISSUANCE oF MINERAL LEASES TO PARTNERSHIPS 


Miner al Leasing. Act: Generally 


A. partnership composed exclusively of United Sbites citizens may hold : a Jease 
i or eyes issued under the Mineral Leasing Act. 


Associate Solicitor S bas M-36463, 64 I. D. 351 (1982) Overruled © | 
M-26706 co a | June 18; 1967 
To: Soxscrror | a 

Supsucr: Tecnuene OF Miwerat, Leases To Piamicmnaeasss: 


We. have been recently asked whether a partnership may aa in its 
own name a lease or permit under the Mineral Leasing Act of Febru- 
ary 25, 1920, as amended and supplemented (30 U.S.C., secs. 181- 
983). a has been pointed out that Associate Solicitor’s Opinion, M- 
- 86463, approved by the Deputy Solicitor, 64 ID. 351 (1957), held that 
a partnership could not hold a lease in its own name. Our reconsidera- 


. tion of this Opinion | has been requested. 


Section 1 of the Mineral Leasing Act, as amended (30 U. S, Cc, sec, 
181) , provides that leases and permits may be issued “* * * to citizens 
of the United States, or to associations of such citizens, o or to any cor- 
poration organized under the laws of the United States, or of any State 
or Territory thereof, or in. the case of coal, oil, oil. shale, or. Bas, to 
municipalities. : | 


In .1957. the Associate Solicitor ale that ¢ a partierahip: did not 


qualify as an association. within the terms of section 1. He. pointed out. 
that a ine may not hold title to real property. unless it has: 


~ "166 DECISIONS OF THE DEPARTMENT OF: THE INTERIOR (74:10. 


been authorized to do SO. Such au norvanon could come only froin a 


statute of the State under the laws of which the partnership. was. - - 
_ formed. The Associate Solicitor took the position, at p. 352, that’ it 
could not be presumed that “Congr ess intended the identity of its. 


lessees to depend on the varying laws of the several States.” We. do _ 
‘not agree with. this line of reasoning. In the very same sentence of 

— section 1 Congress ‘provided that a lease might be issued “to any cor- 
poration organized under the jaws of the United States, or of any. 

- State or Territory thereof * * *.” The fact that:any corporation, (or: 


= ; ganized under the laws of a State) may hold-a-lease thus. depends ulti- 


| _ mately upon the law of its State of incorporation, as well as its own — 


corporate articles, and we must, therefore, conclude that the Congress 
ae aid intend to allow “the identity of its lessees to ee on. the vary- 


- | ing laws of the several States.” | 7 
The Associate Solicitor also stated « on page 352 that a ee may not 


te a be. issued to an association of persons.in the name of the. association, 


os but only in the names of the. individual persons. He said that a cor- 
poration was really an association of persons, but that it had been dis- 


tinguished from other associations in the statute because section 1. 
- specifically. allowed. corporations to.receive leases in their own names. 
The fact that the issuance of a lease to a corporation in its own name 
_ had: been specifically authorized was evidence that the Congress had 


not intended to permit the issuance of a lease to a partnersiip In its © . 7 


own name. This argument we do not find convincing. | 
Although created: by. an association of persons a corporation: haze a 


<2 leoal identity of its own and is not ordinar rily regarded as an associa- 


tion of persons. Indeed, in some situations a corporation is not in any 


7 respect an association of persons, since ‘it 1s, for example, possible to — 


have a. corporation sole. We have no reason for believing that the Con- 
gress was regarding corporations as associations of persons when it 

enacted section 1. - : 

- In summary,.we find aeeine! persuasive in n M_36463 on the question | 
of whether a partnership may ‘take and hold oil.and gas leases. There- _ 

_ fore, we have looked at: the statute itself and its legislative history to 
‘see whether there i Is any justification for holding that | a Partnership. | 
may ; not take a lease in its.own name, | 


The provision about 1 issuing leases to ape emcote of such mae = 


; has been in the Mineral Leasing | Act from its enactment in. 1920. More- 


- _ over, it had appeared in S. 2775 of the 66th Congress ° which ° was intro- 
> “duced on August 15, 1919, and was subsequently enacted as the Mineral 


| Leasing Act. We have gone through the legislative history and have 
ae found no reference to the specific’ meaning, of this prounom | 
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Hevinbs no. pllewiclntye history. to ee ‘us’ on. ih one ‘we are 
limited to the ordinary :meaning of the words used in the:statute.:.'The — 
statute refers to “associations of such citizens.” Using the terms “asso- 
_ clations of persons” or “associations: of individuals” which would be 
the same as the statutory term except for the requirement of citizen- 


ship would bea typical method of referring to partnerships. A partner- 


ship is defined in Black’s Law Dictionary, 4th ed. (1951), at: p. 1277 
as “An association of two or more persons. -to carry on as co-owners a 
__ business for profit.” . 

Many judicial holdings support this definition. The Court of elnias 
has held that “For Federal tax purposes in absence of a specific stat- 
utory provision to the contrary, a partnership is * * * considered 
* * * as an association of individuals who are vested. with. an interest 
in the specific property of the partnership.” * * * City Bank Farmers | 


 “‘Lrust Co. et at. v. United States, 47 ¥. Supp: 98, 108 (Ct. CL, 1942). 
| The Federal courts have also said. that. to constitute a partnership 2 gh 


_ “Undoubtedly, there must be an association of two or more persons for 


_ the purpose of carrying on a trade or: business or adventure together | 
and. dividing the profits.. The presence or absence of certain other 
incidents of a partnership by special arrangement. between the. parties — 
would not.seem to be of the essence of the matter.” * * * Fechteler 


etal. v: Palm Bros: & Co., 133. Fed. 462, 466 (6th Cir. 1904). The Illinois 


courts have said “where there ; is an association of individuals for pro- 
a. ducing oil or ‘minerals from property, and the expenses of development Te 
and ‘production and sale of the oil are divided and shared according to. 


the holdings of the members in the leasehold property, a partnership — 
exists.” Kinne et al. v. Duncan éé al., 48 N:2d°375, 877. (TIL 1943). 


A New York-court. has. stated that. aN partnership i is an association of 
_ two-or more persons to carry on, aS co-owner Sy @ business for profit. . i 


Keen v. Jason, 187 N.Y.S. 2d 825, 827 (Sup..Ct. 1959). - : 
| Thus, it-is quite clear that-the ordinary definition a a pate : 


is an association of persons or individuals. Clearly then the term “asso- 


ciation of citizens” ,would seem nto include within its mene a partner: 
ship. me , 
__ Section 1 says that the lease or ‘permit. shall be issued to: an associa- 
tion of citizens. -It does not say that: it will be issued to the individual. 
members of that. association. as M-36463 ruled. The simple : and obvious 
reading of section Li is that a lease or permit may be issued to an asso- 
ciation of citizens in the name of the association. A: partnership com- 
posed of citizens would be such, an. association. Conpeauently, a. lease 
_ or permit may be issued to. a. partnership i in its own name. 
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7 ‘Two qualifications must be made: (1). a partnership, in order to 

hold a lease in its own name, must be composed exclusively of citizens; 
(2) a partnership, like. a corporation, may hold a Federal oil and gas. 

‘lease which is an interest in real property only if it is authorized — 
to hold such interests by the statute under ween it is formed a by 

the instrument establishing it. a 

Upon your approval ofthis sreneraens Assonaie Solicitor’ s 
0 pinion, M. 96463 will be overruled. to = extent that it is inconsistent | 
| with this opinion. 5 0g. 2 oe 
os ae i Cie, oa 

. Associate Solicitor. 


Avenovep: 


| Epwarp Wenssnes, 
. Depa s S olicitor. 


| _ cuRTIS E. ‘THOMPSON 
A-30743 ae a ‘* "Decided June 14, 1967 . 


oil and Gas feaséat - Acquired Lands Leasés—0il and Gas Leases: Applin- 
“tions: Generally—Oil and Gas Leases: Lands Subject:to = =. 


Where: ‘Tand was conveyed to’ the United States under a deed in which the: 
> the. ‘grantor reserved: oil and: gas rights in the conveyed land: “for a primary: 
_. period. ending June 30, 1965,” title to the oil and. gas deposits in such land 
. did not vest in the United States until July 1, 1965, and an. acquired lands: 
| oil and gas lease offer: filed for the land on Je une 80, 1965, is properly. re— 
er 8 jected as ‘prematurely filed. | 


"APPEAL FROM THE. BUREAU OF LAND MANAGEMENT.” 


Curtis E. Thompson has appealed to the Secretary of the Interior 
from a decision dated September 14, 1966, whereby the Office of 
Appeals and Hearings, Bureau of Land Management, affirmed sepa- 
rate decisions of the Eastern States land. office rej jecting his noncom- 
petitive acquired lands oil and’ gas lease offers Eastern States 02 and 
03, filed pursuant to the Mineral Leasing Act for ea Lands, 
80 "U.S.C. 8§ 351-859 (1964). | 
The appellant filed his lease offers on June 30, 1965, tee lands in 

Ts. 11 N., Rs. 4 and 5 W., and in Ts. 7 N., Rs..1 W. and 1 E. , La. Mer... 
Louisiana, respectively. The record. nee that all of ‘the lands de-- 
scribed in the two lease offers were acquired. by. the United States for: 
addition to the Kisatchie. National Forest by. warranty déeds under- 
which the grantors reserved oil and | gas rights j in the conveyed lands 
“for a pay period ending June 30, 1965. ne 
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On fines 2 1965, piaseie iss H. Rubee ies iba: ‘offer | 
| Eastern States 022 described the same lands as appellant’s lease offer 
Eastern States 02, filed a protest against appellant’s offer.on the ground 
that it was pramaturely filed. On August 11, 1965, Marilyn Meinhart, 
whose lease offer Eastern States 016 ‘coriflictad with appellant’s lease 
offer Eastern States ( 03, fe a, ss poe against allowance of 
that offer. 

. By-a decision dated Meeag 16, 1965, the land office re} ‘ected: appel- 
lant’s lease offer Eastern States 03, with other offers, for the reason 
that complete title in the nee applied for vested in the United 
States on July 1, 1965, and the rejected offers were prematurely filed on 
J une 30, 1965. By a decision of August 19,1965, the land office similarly | 


rej ‘ected lease offer Eastern States 02: rity other: offers. 


_ In response to appellant’s contention that the reservation of oil and 


7 gas rights 1 in the deeds to: the United States expired « on | the first instant. 


of June 30, 1965, and that title vested i in the United States at the 
‘same moment, ce Office of. Appeals and- Hearings found that the 
Louisiana courts:have held that similar language, 2.¢., “for a period _ 
ending * * *, includes all of the day on which the period ends, citing 
Landry v. Flaite, 148 So. 2d 360° (La. 1962), and Wehran v. Helis, 152 
0. 2d 220° (La. 4th Cir. 1963). It concluded, therefore, that title to the 
oil and gas did not. vest in the United States until the day following the 
date ad gueny in the warranty deeds to the United States, or on July 1, 
| 1965. Since the lands were not: available for leasing at the time the offers , 
were filed, the Office of Appeals and Hearings stated, the offers were _ 
properly 70] jected, citing Bdnoin Dd. Wr SL 20 eae 24, 
1963)... | | 
| In his ee res ‘Thomeon omens that ihe deceons ‘olied 3 
upon by the Bureau, while properly stating the law relating to the — 


performance of contractual obligations,. are:not.. applicable to a deed — 


of conveyance. He further argues that in O. B. Mobley, Jr., BLM-A 
‘052682 ete. (December. 11, 1962), the Bureau of Land Management 
rejected the use of rules of construction applicable’ to performance- 
type contracts in determining the date. on which title vests in the 
United States under a deed tothe United States cone Jandi in the 
- State of Louisiana... .- , 7 
' The appellant’s: theory 2 requires’ a - strained” interpretation of thie 

law. In essence, he argues that. because it has been held that a period 
which begins on a given day. begins. to run from the first moment of 
3 that ee it must follow that a. = which ends on a ® specified. day 
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terminates at the first instant of that day.1 The latter proposition, how- 
ever, does not necessarily follow the former.as a matter of logic, and 
from the decisions, and: the.discussions of the pertinent-principles of 
| law, we think that appellant’s view does not Tepiecent the law eenoreny 
: oe more specifically, the law of Louisiana. = + ; 

The rule generally followed in.the computation of a peridd of time, 7 
which appellant acknowledges as being applicable here, is that a day 
is to be considered as an indivisible unit or period of time, that. frac- | 

tions of days are disregarded, and that every part of any ‘day is one 
day after every part of the oe ay — one ee before every | 
| pare of the day to follow. . : | 
a LF Jractions of. a aay are not generally nesaracd in judicial proceedings, | 
and accordingly, : ‘such proceedings take effect in the earliést period of. the: day 
upon which they.. originated. and. came: into force: And since the law. ‘usually | 
rejects fractions of a day, when an act is required by a contract to be performed 
on a specified day, its performance. is not referable to. any particular portion 
of. that day, but may be performed at any period within. ‘its compass, A contract 
to take. effect at a designated hour of the day. and to remain in effect for a 
term of months or years generally is considered to: remain in effect. during the 


whole day of expiration * * *, 52 Am. ‘Jur., Time, ase sega net - see 86 
C.J.S8. Time § 16. 


Under the general rule a Sat forth, ‘hen, alee the eranng and 
ending dates of an interest or estate are defined. that estate continues 
from the first instant of the first day specified: through the last instant 
of the last day named, and it necessarily follows that the preceding 
interest must have torminaied the day before the defined estate com-. 
menced and that a ‘succeeding interest does not vest until the day fok. 
lowing the termination of tha’ defined estate. In the present case this 
would mean 1 that the erento estates did not. terminate until the last 


: In. Humble Out < & Refning Diipaig, 6 64 I. D.. 5 (1957), a case , relied on. by. popaant ‘to 
support the construction which he advocates, the. Department held that relinquishments. of 


| - ofl and gas leases which were filed ‘on the ‘first day of the lease year had the- effect of 


terminating the leases, ¢o instanti, as of: the first: moment of. that day and: that the lessee 
‘was not obligated to pay. advance rentals. which otherwise would have accrued on that. . 
same date. Appellant insists that ‘under: ‘this. rule. the. mineral | estate’ reserved under the . 

deeds to-the United States vested -in the grantee at the first instant.on June 30, :1965.-The - 

simplest, but by no means the only, distinction that may be made between that.case and the 
present one is ‘that the former ‘involved administrative interpretation ‘of ‘specific: statutory 
and regulatory. provisions . relating to the leasing of federally owned oil and gas: deposits. 
It does. not. necessarily state the law applicable to questions pertaining to the vesting of . 
. title to land in Louisiana, which are governed by the law of the State in which the landis 
“situated. See’ DeVaughn. vy. Hutchinson, 165.U.S.. 566, 570. (1897) ; ; Clarke v.. Clarke, 178 


; U. S. 186, ‘191 (1900). Here it is interesting to note that, while appellant denies. the ap- 


plicability; of decisions -of ‘the Louisiana: courts dealing with oil and gas leages to. ‘questions 


‘pertaining. to. conveyance. by deed, -he relies almost entirely upon -a decision of. this. Depart- ee 


 Iment interpreting ‘the. mineral leasing laws. of the United States. to. ‘support. Lore } intexpre- 
tation: of a: Provision ofa: deed conveying. land in Louisiana, (© °°: oe 
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sea of Ju une. 30, 1965, and that title to thie oil ee gas aes 
underlying the lands. in question did not vest in the United States 
until the first moment of July.1, 1965.2 It appears clearly that the 
same principle prevails 3 im. n Louisiana, at least insofar as sit pertains to | 
| the date of termination. | 7 | 
“In Wehran v. Helis, supra, one : of the cases re upon by the Bie 
reau, the court dealt specifically with a problem which is not. present 
here, é.¢., ascertaining the expiration date of oil and gas leases which 
_ were to run for a term of five years from July 20, 1953. It is evident, 
| however, from the numerous references i in that decision to expiration | 
dates of leases in the cases cited that it was understood, without argu- - 


ment, that a lease which “expires” ona determined. day continues in. 


effect until the last moment of that day.’ We know of no reason, and. ~ 

none has been suggested, for finding that. “ending on”. and “expiring . 

on” have substantially, different meanings, me 
_ With respect. to appellant’s contention. that Wehran v. Hz elis, por | 


does not state the law applicable to deeds we note et the court, after 





.. a This rule was. followed by the Denacinent ‘in g. ye ‘Hooper. 61 LD. 846, 347 (1954), 


without any suggestion that there was a question as-to when title’ vested in the United & ae 


States under a deed worded similarly to those in question 1 here. 

3 The court stated, inter alia, that: : a 

“It is universally held that unless. a contrary intent is specifically shown. a. ‘year’ means 
a calendar year, Likewise fractions of a day are considered a whole day. Therefore it is 
élear that if the. date of execution of the leases is included in ‘the five-year period, ' ‘the. 


primary term of the leases terminated at midnight July 19, 1958. On the. contrary, aa the = 


date of execution is excluded the primary ‘term expired at midnight J uly 20, 1958. 
Pa : - - = . > a : eo ‘tae Fi it “as e ee 
“In Taytor y. Buttr am, La, App., 411 So. 2d 576 (2a Cir: 1959), ‘the Court said : oe > 
“The ‘oil and gas lease in.question: has a primary term. of ten years and. was. dated Decem- 


| - ber ce 19387, which means that the same expired on December 7, 1947 ee! 


- “Tn Pace Lake Gas Company v. United Carbon Co., 177 La. 529, 148 So, 699° (Sup. ct 
1933), the Supreme. Court said that. a lease dated May 2, 1924, for a term of. five (5) years: 
expired on May 2; 1929. 
“In Landry et al. v. Flaite et al, La. ps 148 ‘So. 2d - 360 (ast¢ Cir, 1962). the. ‘First. 
Circuit-Court of: Appeal.in referring ‘to- a lease dated. March.29, 1957, stated that the lease 


was for a primary: term of three years: ending March: 29; 1960, and that the Commissioner’s: —~ 


Order ata March 28, sae e was Agsued one a PHGr to me eeehow of ‘the. Pps = 
: “etn eilreed. ye. . Rabinson. Oi é Gas Conipany * ve ” “1356: s. W. 24 217. (Pex. Civ. rere 
1952) J. the. Court. held that a lease dated March. 27, 1947, for ‘a- term. of ten. years. from this , 


date’, would: have. expired at. midnight on 3 March 27, 1957 had. not. the drilling. contractor - te 


staked:'a. ‘location: and. commenced ‘drilling. operations on that date.””. 162, So. 2d at. 226, 
aan eee s an: 
- Following: spaelanue: reasoning, we would be justifiea in aaking. & in ‘each of the {ngtances 
cited, whether the court meant. that. the lease. expired - at the. beginning. or. ending of the 
designated: expiration, -date, a. question. which, if. oner toriouss sous: leave each . of. the 

determingtions. OT Qa: decisive mecistom: © bin ah Po ee gts tes Ay ee 


a 
os 
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eiting in that decision the Louisiana statutory provision for the com- 
putation of time i in contractual matters, stated : | 


The District J udge held that the primary term of the Tenses expited at mid: 
night: July 19, 1958,. his: reasoning being that. a mineral lease is not a contract 
in which there: I Is: an: obligation to do, to perform, or not to do, and therefore: 
Article 2058 et seg. of the Civil Code are inapplicable. The District Judge then. 
concluded that the date of the leases is to be included in determining the term 
of the leases, citing Baker v. Potter, 223 La. 274, 65 So. 2d 598 ; ‘Ratcliff v. Louisi- » 
ana Industrial Life Insurance Company, 185. La. 557, 169 So. 572; Housing 
Authority of the Town of Lake ae wv. T. Miller é Sons, 239 La. 966,. 120 
So:: 2d 494; * * * 
We. do. not consider it necessary to decide whether the leases contain an. obli- 

gation to. ‘do,. Or to perform, or whether Article 2058 et seq. of the Code are ap-— 
plicable to a ‘mineral lease. If the codal rules are not applicable it does not fe follow 
that the: converse of the rules must be applied. 152 So. 2d at 227. 

The court then proceeded to find, “considering the diay mean ning 
of the words ‘from this date’ and the general ile relative to the inter- 
pretation. of such words, that the date a quo should be excluded and 
. the.date ad ¢ quem | included i in the calculation of the term of the leases,” 

from which it concluded that. the primary term of the leases there 
| under consideration did not.expire until midnight July 20,.1958.4 - | 
© "Fhe reasoning of the court may be properly extended to- the present 
case, for it seems obvious that, whatever the limits may be in. applying 
rules applicable to leases to the conveyance of real estate, it does-not 
follow. that, because the laws applicable to mineral Jeases do not neces- 
sarily ‘govern the ‘conveyancing’ of real estate, “the period ending” 
means one thing when used in an oil and gas lease and something 
entirely: different. when: used: in a deed.of. Jand. In the.absence-of some 
basis for such a distinction we can! oy conclude: that thet are Is | 
the same in either situation. | 

| Appellant does‘ not appear to ahaieags the: Burean’ Ss! finding that 


7 a lease offer filed before nue becomes available for Jeasing i is: to- be 


4 The soures Sanciudiony cast some: » doubt upon: ‘the distinction betwee: pouteast law and 
real: property: law in: Louisiana,. relied upon by’ the Bureau of Land Management. in. the 
Mobiey decision, supra, cited by appellant in support of his argument. In that case the 
United States took. title to land under a deed in which the grantor reserved the mineral 
. rights in ‘the land conveyed “for a period of twenty-five years from August 10, 1935.” The 
Bureau, after acknowledging the general ‘rule that'in the computation’ of a perlod of tine to 
Fun from-a-given date the: beginning date: is excluded from the period, found’ the rule with 

respect: to a conveyance: of real property: to be that: the given: date is: ‘neluded' in: the’ period 
of time provided for in the absence of: an expression: of intent to: ene: contrary on the part . 
of the parties to the conveyance, 

‘It'is: not: necessary now to'pass' upon’ the correctness: of the. Bureau's: cotielustons ti. that 
matter, for, as we: have: already pointed: out; the deéds now in’ question specified: the exact 
_ date‘on which the grantors’ reserved: interests: “were to: terminate, and there is: no problem 
_. here of determining the point from which a period: of tinie is: to: be computed. Thus; the 

ruling in. the M obley case is immaterial to the issue now before the Pepartment. 
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rej ejected. aud) not rare in 1 suspense until the land icone sable aa : 
-we find no error in the Bureaw’s determination -that. appelianiis: offers - 
‘were properly rejected. ad 
- ‘Therefore, pursuant to the. culionity Giesdeall ts the Soliciter. by 
the Secretary of the Interior (210 DM:2. 2A(4) (a) 5.24 rE. R. a ,the— 
oon appealed oe is affirmed. 
| 7 . ERNEST F. “Hom, - 
| Assestant 8 otiotiton. q3 


fe oe JACOB N, WASSERMAN — 
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| Oil and Gas Leases: Acquired Lands Leases—Oil: and Gas Leases: Applic 


tions: ’ Generally—Oil and Gas Leases: Lands Subject to 


_ Where land was: conveyed .to the United States under a deed na 
the ‘grantor reserved all minerals, together with the right to mine, ‘drill, 
remove and operate for such minerals “antil November 4, 1965,” with the 


_ express provision that if the reserved right to-mine ete. “is not being exer> 
' -: ¢ised on November 4, 1965, then :and upon said November 4,:1965, the said 


- coal, oil, gas and minerals, and all: rights thereunder shall become property | 


- of the Grantee,” and the right was not exercised on that date,. title to the 


minerals vested in the United. States on the preseribed day, and acquired : 


‘lands oil and gas lease offer filed the same ' day was properly accepted. for . ope 


co “consideration by the land office. 


- APPEAL FROM THE BUREAU. OF LAND MANAGEMENT 


“Y 50b N. Wasserman has appealed. to the Secretary of the interior . 


| ‘front’ a decision dated December 5, 1966, whereby the Office of Appeals — | 


and Hearings, Bureau of Land Management, affirmed a decision of — 


‘the Eastern States land office rejecting ‘his noncompetitive acquired eM 
‘lands oil and gas lease offer Eastern States 0446, filed pursuant tothe _ 


: Mineral Leasing Act for Acquired Lands, 30 U.S. C. §§ 851-359 (1964). 
a Wasserman filed his offer on November 5, 1965, ‘for 200° acres of land. 
: ‘in. sec. 4, T. 16'N., R. 15 W., Mich. Mer., in a Manistee National 

Forest, Michigan. The lands applied for were acquired by the United — 

_ States under a deed executed. on, September 22, 1937, ‘by Emma R. 

‘Hutchins wherein the grantor reserved “all coal, oil, gas and minerals: | 


in, upon and under the lands * * * together with the right to'‘mine, = 


drill, remove and operate for.same.until November 4,.1965, said rights 


me ssubject':to renewal: ‘by. five: (5): year ‘periods, provided. the: right. is? 


being ea at ‘the end of any period. Tf, however, said right Is , 
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not being exercised on November 4, 1965, then and upon said Novant: ; 


| ‘ber 4, 1965, the said coal, oil,.gas and ane and. all a there- 
| under shall become property of theGrantee *.* *." | 
By a decision dated August 16, 1966, the land: office pesca: appel- | 
lant’s offer for the reason that the lands described therein “are em- 


-. braced: in. lease. ES 0488, title- holder of rod peng’ Coes M. 


| McAleenan. 1 

On appeal. to the Director, Bureau of Land Manapeiienk Waneiina 
eenksndcd that the reservation of minerals in the esd to the United - 
States did not expire until November 4, 1965. It follows, he argued, 7 


that no effective filing could be made for an oil and gas lease until 
_ November 5, 1965, and that lease Eastern State 0488 was improperly — 
~ issued. The Office of Appeals and Hearings, however, in. afirming 


- the rejection of appellant’s offer found that the language of the deed | 


ee ‘unequivocally provided that title to the minerals should vest in the © | 


United States on November 4, 1965, if the right of renewal had not 
‘been exercised. Since there was no ‘penewial, the Office of Appeals and 
‘Hearings stated, the minerals became the property of the United States 


on November 4, 1965, and became available for leasing on the same day. 


In his present ‘appeal Wasserman renews his.contention that title 


- “ee the minerals did-not. vest in the United States until November 5, ._ 
| 1965, asserting that the word “until” includes all of the specified day 


or that, in any event, the term used is ambiguous, that if the deter- 
‘mination as to whether the grantor exercised her reserved right is to 
be made on, and not before, November 4, 1965, the reservation must 
. continue throtigh' all of that day, and that the ambiguity, if any, was 

~ created by the United States and should be strictly construed against — 


the. grantee. Moreover, appellant contends, inasmuch as the assign- _ 
=e ment from Meinhart to McAleenan. specifically negates any warranty | 
of title, the assignee cannot qualify as a bona fide purchaser for value. 


-On. behalf of ‘the lessee it is argued that the word “until” excludes’ 


the date ad quem or that it is. ambiguous 1 in law but that the explana- | 
_ os tory language in the deed makes it clear that title to the minerals — 
"vested in the United States on November. 4, 1965, and that, even if © 


~ title did not. vest until November 5, the assignee must be protected — _ 


> ; as a bona fide purchaser: | 
me sais From the arguments of the parties, ae from ¢ a, review of pertinent’ a 
. ae authorities it is: abundantly clear that “until” 1 is a word of exclusion 


. ‘1 Lease astern States 0438 Was issued: to Arthur E. Meinbart effective August 1, 1968, | 


: ey ~ “pursuant? to-a lease offer filed: on November 4,.1965. The lease was bias ae by Melnhart | ito _ 
ae: oe by a an. instrument approved effective September. i, 1806... pe SAS 3 reas 
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ora. oe of re or. that it 1s mabignedes in n meaning, depending | 
upon which. rule one.elects: to. apply. ‘Thos: it. has..been stated, that: a 


Se a BT may ‘be: assumed . that. the preposition. *yuntil,”. like | “from” | or. | 


“between,” generally excludes. the day. to. which it. relates. {Citations omitted. 7 | 
‘In: contracts and: like: documents, “until” is construed as .exclusive of ‘the: day 


7 mentioned, unless it. was the manifest intent. of the. parties to include it. Webst. 


Dict: “The use of the’ word | ‘until’ generally implies an. intention. to exclude the | 
- day to which it refers, unless a contrary intention appears from the context.of the | 


statute or instrument in which the. word is used.” 26 Am. & Eng. Enc. Law, p. 9. 


The word “until”. is’ exclusive in its: meaning. A: ‘charter to continue : until the ° 
Ast. day: of January expires on the 31st ‘day of. December. People v. Watker,.1T ~ 
- NVY. 502..*.* * People v. Hornbeck, :61.N.Y.8. BTS ee er In re eM senant 

| 27 Ee. Supp. 725, 729 (S.D. Calif, 1939). | . : 


On the other hand it has been stated that: 


.. The word. until has been given in this state a meaning équieaisat, to until 


. and including. We treat it as if used in the inclusive sense unless the intent to 


use it in another sense clearly aDDEA TE. eR Marcum v. iM elton, 21° es Ww. 2d 
291, 292 (Ky. 1929). . 7 


The more general rule is that 


No general rule can be laid down to determine whether the word “until” is 
' a word of. inclusion . or exclusion...A strictly ‘literal. definition . would doubtless 
make it one of exclusion, but popular use is quite as likely to give it an inclu- 
sive as an exclusive | sense, The use of the word in particular instances may be 
such as to leave no doubt as to the meaning, and, in such. cases, the court will 
‘give it the meaning intended. Thus, if a lease is given until the ist of April, 
there could be no question that it would expire with March; while, on the other 
hand, if a lender told a borrower that he could have the money borrowed until 
the 15th of the month, few people would doubt that repayment on the 15th 
would comply with the agreement. Annot., 16 A.L.R. 1094 (apee) 


The applicable law here, of course, is. that which is “followed in 
Michigan, and it would appear that the general rule pees in that. — 
State. | 
In Hollock v. "Income Guaranty Con, 259 NW. 138 (Mich: 1985), 
a case which. appellant cites in support of the proposition that “until” 
is a word of inclusion, and which the lessee contends is inapplicable 
to the issue here, action was brought. under a health and accident in- — 
- surance policy. The last premium notice received by the plaintiff stated 
that a quarterly premium. of $15 would become. due and payable on-or 


ts before November 29, 1932, and that. payment. thereof. would extend : 


the insurance until ‘February 98, 1933. Although ‘the premium. was 
not: paid. until December 12, 1982, it was. accepted by. the company. The 
= premium due on February 98, 1983, was not mailed until March 2, and | 
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the defendant fefased to accept it. The ae mented the disability 
upon which the action was based.on February 28: In holding that the- 
policy remained in effect through that.date the court stated: 


All ambiguities in a. policy of insarance. must.be resolved in favor of the . 
insured. [Citations .omitted.].In order to avoid any question as: to the exact 
period during which:a- policy. is in force, itis frequently. provided that. its term: 
shall begin at.noon on a certain day: and expire at noon on a certain subsequent 
day. The. policy in the instant: case. contained no such provision. However, it has 
repeatedly been held that in ascertaining the time during which an-act is to be » 
- performed, or an obligation remain in force, the date from. which the contract. 
runs is: excluded, and the last day mentioned is included, in the calculation; it 
being the policy.of the law to protect a right and prevent ‘a forfeiture where this. 
can be done without violating the. clear intention or positive: provision of the 


- parties. [Citations omitted.] This rule has: been applied to life insurance. con- 


- tracts. [Citations omitted.] Plaintifi’s insurance pheeerore did not expire until 
an ent of February 28, 1933 ** *, P. 134. . 

The court did not, in fact, discuss the’ meaning of. the word “until,” 
although it seems clear From what it did say that the term has no fixed | 
legal meaning in Michigan. The parties to the present dispute have not 
cited, and we have not found, a more explicit discussion of the problem 
by a Michigan court. 

In the present case, however, the significance of the word “until” 
fades as a key to the interpretation of the deed in question, for the 
most that can be said for that, word itself, under any rule of construc- 
tion, is that: it creates a presumption.of intent to include or-to exclude. 
Thus, under any of the three rules of interpretation set forth above, a 
clear expression of intent in the instrument of conveyance would pre- 
vail over any presumption: as to the meaning of “until.” The deed 3 in 
the present case is not. without its explanatory language. 

Any ambiguity which may be found in the use of the word “until” 
should be removed by the clear expression that “then and upon said 
November 4, 1965, the said coal, oil, gas and minerals, and all rights 
thereunder shall become the property of the Grantee.” The clarity of 
that provision, however, is somewhat clouded, and a measure of am- 
biguity is restored » by the prefatory condition that if the right reserved 
under the deed to mine, drill, remove and operate for the reserved 
minerals “is not being exercised on November 4, 1965, ‘a title to the min- 
erals 1s to vest in the grantee. 7 | 

There may be a question as to whether the grantor, i ‘in order to j ine 
crease the period of the reservation of mineral rights ‘uaunder the deed 
was required: to exercise the right of mining, drilling, 1 removing or oper- 
one peor to November 4, 1965, « or whether she had. all of that day it in 
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| which to commence any such operation. Since the right was not exer: 
-cised at any | time we find it: unnecessary to determine that precise ques" | 
tion.? The language of the deed was explicit 1 in. providing that if the 


right was not exercised title to the minerals should vest in | ta © granige | _ 


on November 4, 1965. | . 
_ Appellant would: have the: deed’ conetiued to provide that ce the 


grantor does not exercise the. right on or before November 4, 1965, the _ 


coal, oil, gas and minerals, and all rights thereunder shall besdme the 
property foe the Grantee on November 5, 1965.” That, of course, is not 
what:the deed provided, and. we see no evidence: that such was the 


Antent of the parties.: Thus, giving : the. language of the deed what we 


consider to be its plainest. meaning, we concur in the findings of the 
- Bureau that title to the minerals in the lands in question vested in the 
 -United States on November 4, 19685, and that the land office properly 
accepted an offer to lease the oil and gas deposits thereunder filed on 
that date. In view of this conclusion it becomes unnecessary to deter- 
mine whether-or not McAleenan. qualifies as a, bona fide purchaser 0: of 
3 the lease interest of Meinhart. | 
| Therefore, pursuant tothe authority déligoted: tothe Solicitor by the 
Secretary of the Interior (210 DM 2.2A (4) (a); 2 Fy RB. 1348), a 
| on AG ay Hons) is affirmed. — 
: "Enns Fr. “Hon, oe 
| Assistant Solicitor. 
2 Although - we a6 not find any cases. directly in ee we. find. nothing fring would pie- 
clude a provision in a deed that title should vest in the grantee. on a given date upon the | 
condition that a specified act not be performed by the grantor by that date, assuming here 


- that it was the intent of the parties to’ allow the grantor ‘to exercise. the reserved right 
through November 4, 1965. This Department, for example, applying the familiar rule that 


a day is an indivisible. unit. of time, and an action effective on a’ particular day is effective | 


~ . from the first, moment; of: that day,. has held: the relinquishment’ ‘Of 'an.oil and gas lease, - 


; filed at 9:30 a.m. on the anniversary date of the lease to be effective from the first instant ie 
of the day and to prevent the accrual of a rental obligation which, except for the filing of 
the relinquishment, would have accrued also. from the first moment of.the same day. Humble 
Ot € Refining Co., 64 1. D. 5 (1957): In a similar vein, a court has held that the act.of a 


“S State legislature validating certain school’ districts, ‘provided there was no litigation. on the .. 


validity of. any district pending on the effective date of the. act, did not validate a school. 
district the validity of which was’ ‘challenged in! a proteeding commenced on the effective’ 
date of the validating act. Ohilds et al. v...Board of Sup’rs, of Webster County, 128 So. 338 
(Sup. Ct. “Miss. 1930)., ‘Thus, -we find nothing repugnant in. a provision in a deed that titled 7 
 .- to an. interest conveyed should vest in the grantee oh a specified date subject. to the condi- 
tion that an ed performed: on. that. same: date. wots: ayant the eee ae title at- that 
time. ; Or aes ee me ap, ; 
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Bales of. Practice: Appeals: Generally Rules of. Practice: Evidence 


“The overriding ‘consideration ° in’ -puling' upon requests” ‘for’ ‘discovery - is _ 


whether making available the information . sought is: consistent. with ‘the 
- objective of securing just. and inexpensive. determination of appeals without 
: unnecessary delay, with consideration given to (i) the attainment. of that 
, objective in the particular case; (ii) the showing made by the party seeking 
‘discovery ; (iii) the claims of privilege asserted ; and ( iv) the likelihood. of 
hardship resulting’ “from granting particular requests.. “Absent: hardship and 
privilege; the scope: of inquiry may. encompass any material relevant. to the 
subject matter and. need not be. limited to the precise: issues: involved; even 
though such material may not be admissible as evidence at the > hearing. 


ms “BOARD OF CONTRACT APPEALS. 


“This el involves the interpretation of specifications concerning 

| the encasement of pretensioned: concrete pipe. The appellant, pur- a 
suant “to the Rules of” this Board “and the pre- -trial Order entered i in 
this cause,” has served upon the Government documents entitled “Re- — 


7 - quest. For Admissions,” “Motion For the Production of Documents,” 


.-. and “Interrogatories.” The Government has acicaas to certain of the - 
items propounded. | 
__. Under subsection (b) of section 4.4 of our ‘pales, we “may. empower 
_ or approve the taking of depositions, service of written. interrogatories, 
. inspection. of documents and admission of facts generally in accordance 


aa with the procedures covering such matters established by the Armed 


‘Services Board of Contract Appeals.” The ASBCA rules provide for — 
| depositions by means of oral examination and written interrogatories — 


“for. use aS evidence in the appeal proceedings,” * as distinguished,~ 


- simply, from. written’ interrogatories: to Parties, inapection of ae - 


ments, and.admission of facts? = 
The ASBCA will not ordinarily permit a deposition to be tiles for 


ultimate use as evidence “unless it appears that it is impracticable tow. : 


present deponentt’s testimony at the hearing of the appeal, or unless 
a hearing has been waived.” 3 Applications for: permission to serve 
upon ‘parties. written interrogatories. not designated specifically for 
use as evidence, to. inspect. certain documents, and to request. admis- 
sion of specified facts will not be entertained “as:a matter of course,” 

but only under “appropriate circumstances,” and will be. “approved ce 


182 CFR Part 30, Appendix A, R, 14 (a) (1966). 
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: ay to tits extent and upon ibn terms as: ae [ASBOA] i in its disor: 
tion considers to be consistent with the objective of securing just and 


inexpensive determination of appeals without unnecessary delay,and > 


~ essential to’ the ree pursatt- of that: ebieaare in ‘the eee 7 
case. 4 | 
oe eis. actionable: photon ae appellant a conte! Ww ith thie 

| ASBCA rules which we follow generally inthe area of discovery. 


‘The request for the interrogatories is deficient in that it does not 


clearly state its purpose. In addition, there has been no allegation of 


ee “appropriate circumstances” which might, entitle the appellant to _ 
=. Inspeet the documents sought and demand the admissions propounded. es 
ese eo) its application is grounded. upon what. it characterizes as a 


“pre-trial Order,” but which actually is ¢ a stipulation between the 
| parties approved by the hearing official designated by the Board for _ 
_a prehearing conference in reference to this matter. As we understand. 
the stipulation the parties thereto merely recognized that certain 
documents would be requested for inspection and copying and that 
interrogatories would be propounded. The stipulation does not consti- 
tute an agreement as. ‘to specific items of infor mation that would be 
-. furnished. : 

The ASBCA. seooedined in this field ean y fisaid be adhered 
to; however, our rules permit us.to deviate therefrom. In this case 
the Board will accept the stipulation of the parties asa substitute 
for the requir ed showing of “appropriate circumstances.” Additionally, 
we have given ye weight to the fact that the Government has _ 
acquiesced 3 in most of the appellant’s demands. 

The overriding consideration in all cases is whether granting the 


- information sought 1 is “consistent with the objective of securing just 


_ andl inexpensive determinations of appeals without unnecessary delay; | 
and essential. to the proper pursuit of that objective in the particular 
case.” If that test is not met, discovery will not be allowed. 

Severe restrictions will not be placed upon an application. by. a 
party to utilize requests for admission or interrogatories. for discovery 
purposes. The requirement to.furnish answers to interrogatories or 
requests for admissions, however, will not be imposed, to the. extent. 
_ that hardship is likely to result. 7 | 


In this appeal some degree of ace is “clearly. advantageous. - 


= The contractor contends that inter pretation oF: numerous } provisions am 


4d, RB. 
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of the contract will be required. A hearing has been requested. In 
anticipation of the hearing the Government has not provided a “de- 
tailed exposition” of its position. The proof in support of the alleged 
extra work performed (claimed by the appellant not to be called ‘for 
by the specifications) is likely to be detailed and time-consuming. 
Discovery would appear to be calculated to expedite this matter. — 
What we must determine is the extent of discovery to be avowed: | 
The > Government ob] ects to. the following: 


Request for Admissions 


7 You are requested: to admit that the contracting officer, prior to making ~ 

his findings of fact and decision, dated July 8, 1966, saught [sic] the advice and: 
counsel of others as to the claims “presented in the letters of Allison & Haney, 
Ine., dated March 8, 1966. . | o 
8 You are requested to admit. that. some of the advice: and counsel received 
by the contracting sc in response to his inquiries outlined in Request No. 7 
above: 

A. Was to the effect that the contract) provisions eoosaiae pavers for concrete 
and cement used in encasements were ambiguous. 

B. Was to the effect that the contract provisions regarding the location of 
encasements, paragraph 85(k) and drawings 144 to 147 were ambiguous. 


Motion For the Production of Documents 


The inderlined potion of 3: 


3. All written material concerning ingitiries, comments, or Spcssions submitted 
to the Government prior to the acceptance of bids relative to the plans and 
specifications on this project including copies of any memoranda or document 
of any type which may have been prepared as a result of said inquiries, comments 
or suggestions ; and copies of and answers given: to the party making the in- 


quiries, comments or suggestions ; and inter-ofice memoranda listing information — 


or advice about the inquiry, comment or suggestion; and any and alt wv ritten 
documenis relating thereto. | , 
4. All written reports or documents relative to the Hometis of ine bids of 


> Allison & ‘Haney, Ine., on this contract including any inter-ofiice memoranda 


, relating to the presence or absence of errors in _ the bid and all other written 
documents ‘relating thereto. 

5. All correspondence or written documents of any nature eiliateoaver: ena 
ing inter-office memoranda. or other writings relating to the contr acting officer’s 
findings of fact and decision. dated . J. uly 8, 1966, and any written documents 
relating thereto, whether made before or "after J ay 8, 1966, | 


v4 naerne ogatories 


20, Pigasé state if any of the par agra phs of the specifications or drawings of : 
the plans listed in Interrogatory No, 5. [52, 81, 85(K), 171(C), 189, and the © 
paragraphs listed in answer to Interrogatory No. 3], suelyos those paragraphs : 
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of (he: specifications | or drawings listed in answer. to -Interrogatory No, a are © 
‘stock’ specifications or drawings. " : 

1. If your: answer to the above interrogatory is “Yes, ee please state: ; 

A. Which. of the paragraphs of. ‘the specifications or drawings in the plans 
referred . to in Interrogatory No. “83 [the specifications and plans: which the 
Government considers Telative: to the appeal] are “stock” specifications or 
drawings. ig 

B. As to each of the par agT aphs ¢ of the specifications or drawings listed in 
answer to part A hereof, state the last five construction projects of the United 
States of America on which each such paragraph or. dr awing was. used. 

32. Please state if any of the par agraphs of the specifications or. drawings: of 
the plans listed in Interrogatory. No. 5 [52, 81, 85(K), 171(C), 189, and. the 
paragraphs listed in answer to. Hee N 0. 8] were used on. other construc- 
tion projects designed or administered | by the Bur eau Of Reclamation or. any 
other agency of the United States, of America, and identify such paragraph and 
drawing used. | MS 

33. If your answer to the above interrogatory is eal please state as to each 
specification or drawing so used: 

A. All proj; jects within the. last five yoo on which the drawing 0 or * specification : 
was used. — 

B. The name of the contracting firm that performed | the contract for the - 
. United States. | , | ‘ 

C. The location of the office where the ebnbeae was paaitnisiesea>. 

Dp, The name of the employee of the United States of America in. vehares of 


the office named in answer to part C hereof. 


84. A. Please state if any of the. paragraphs of the specifications or drawings 


referred to.in Interrogatory No. 3 [the specifications and plans ‘which the = a 
Government considers. relative to the appeal] have peen revised’ ‘Since the award a 


of this contract. a 
B. If your answer to part A hereof i is “Yes,” eiiae state: : a 
i. Which were the specifications or dr awings that were revised. 


=f ti. AS to each specification or. ee: revised, please: state the exact sudan. Sig tz,8:4 


in the revision.” Bie se ahaa eee: eG pee ee ee 


_ iil. As to each Sueeiehelot or. decane revised, please state thez names, “pr ae = 2 ; - 
residence addresses, present business Bt esser postions of employment of the ee 


persons authorizing and making the revisions, 
iv. As to. each en OF. drawing. revised, please state the ‘reasons 8 for 
this ‘revision. ~ ; . 
85. Please state in detail the reasons for issuance of ¢ Supplemental J N otice N 0. 
2, including: Gs Suen a ia s are, 3 
re ae Fes oe 5 as Bee 8 " Ps Sag ek ee 
B. The method or manner in which the need. for each: of. the changes: contained | 


in the Notice was brought. to the. attention | of: the. persons, named in. | answer r to ah a 


— part A hereof: [who instigated issuance of the N otice]. - 


C. The specifie deficiency in thé plans‘or specifications sous to be corrected Bae ee 


s by each of the changes contained: in Supplemental | Notice No. 2. 
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DD -Singularly, and in detail, the substance of any memorandum or written 


document including inter- office mater lal concerning | this Notice, whether made 

before or subsequent to the issuance of said Notice, or, in lieu thereof, a 
a copy of said written document to the answers to these interr ogatories. - 

37. Please state the names, residence address, “and positions of ‘employmen t of 
all persons whom the contracting officer consulted relative to, or upon whose | 
advice the contracting officer relied. in making his oaes of faet and decision 
dated July 18, 1966. 

38. Please state as to each person need in answer to the above interrogatory : 

A. The reason each’ was contacted by the contracting officer, or the reason 
each gave advice to the contracting officer. | 

B. Whether the contract [sie] between such persons and the contracting atica? 
was oral or in writing. 

C. If the contract LSi@].. was oral, Siege state in detail, the subst rance of all 
oral conversations between each party and .the contracting officer including, 
and stating in detail, the opinion. or advice given by. each party to the contract- 


-- ing officer; if the contract [sic] was in writing, please state the substance of all 


written « communication between each par ty and the contracting officer including, 
and stating in detail, the opinion or advice given by each party to the contracting 
officer or, in. liew thereof, please attach a copy of all written. correspondence or 
. documents ‘between such persons and the conta Cae officer to the: answ ers. 1 
these interrogatories. veg - od 4 
~The Government bases ite toi to ous cup anal «gy of vn | 
Request For Admissions; items “3” (last three lines); “4 and “5” of 
‘the Motion For the Production: of Documents ; and items “35, B, cc. 
and D,” “87” and “88” of the Interrogator ‘les Upon a claim of govern- 
mental privilege. In support: of its position, the Government elie on 
our decision in Vitro Corporation of America,’ in-which we denied. . 


without prej judice an oer motion for oe el aia coll of | 


= documents. 


| aga ainst iecocur is a eatecaoe that calls for the ‘evaluation of sich | 


"factors: as “(1) the relevancy of the-documents to-the. subject matter. 


= ~ involved. in: the pending appeal; (2) the necessity of the documents | 


for the proving of the appellant’s case; (3) the seriousness of the 


ap ‘danger’ to the public interests which diaclogare. of the. documents 


would. involve; (4). the presence. in the documents of factual data, on 
the one hand, or of policy. opinions, on the other; (5) the existence 
of confidential: relationships which disclosure of the documents might 
unduly:i impair; and: (6) the normal desirability of full disclosure of 


os all. facts 1 in the. “possession of either party to the yes pe Since we. 


z _ BICBA-376 (August 6, 1964), 71 LD, 301, 1964 BCA par.:.4360, 
Crd. at 310, 1964 BCA. at 21, 072. e, 


attach — 
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7 nae no “reasonabl S pevific re aS" te ‘the: contents eat signif. he 
; y } 


‘icance of the docu ments” the Government: claimed: were privileged, 


“we remanded the: matter to Department Counsel for production Ce 
rg documents i in accordance with the guidelines contained in our opinion. 


In the event of further controversy we granted appellant: the right 
_ to renew its motion.’ | | | 7 
The appellant maintains that under dis factors outlined i in Vitro 
the Government may not deny it access to the items sought. It argues 
that “the contractor is entitled to know what evidence was. presented 
to and considered by the contracting officer” and “all information. he 
considered relevant and solicited to determine the facts and make his 
ultimate decision.” * | 3 es “OE ke 
Standing alone, item “7” ‘e the. Requset For Admissions ds ‘not. 7 
: objectionable. As the Government recognized in its response, dated 
May 26, 1967, to appellant’s application, a contracting officer may ob- 
tain rif ornintion and advice from others.® 9 A request for an admission . 


to that effect is therefore not inappropriate and is allowed. Item “8” 
of the Request For Admissions, items “3”: (last three lines), “4 and - 
“5” of appellant’s Motion For the Production. of Documents, and - 


7 Interrogatories “35, B, O, and D,” “87? and “38,” all fall within the — 
area, of the: administrative decision: -making process which is protected 
- from disclosure.?° As the United States Court of Appeals For the Dis- 
trict of Columbia has said, “To the extent that the documents deal with 
recommendations as to policies which should be. pursued ' - me or 
recommendations as to decisions which should be reached * * *, the 
‘claim of privilege 1 1S well founded.” ae However, the privilege | i: not 
absolute? | | ae ee a 7: re 
. The appellant i is, ae course, correct m ciara: that it is entitled ie 3 
. know the basis for: the: contracting officer’s decision. But it appears | 


a In fact, ‘tt uitimetely became: necessary ae the hearing on the Vitro appeals for the ‘hear- 
ing officer to decide whether a. number of withheld Government documents could be » inspected 
by Vitro’s counsel. ; 

8 Letter to the Ghaicann’ of this 4 Board, ‘dated 17 une 6, 1967, D. 2. 

-. S Barringer & Botke, IBCA-428-3-64 (April 19, 1965), 65-1 BCA par. “AT97. a Le ¢ 
10 Boeing Airplane Company vy. Coggleshall, 280 FB. 2d 654, 660 (D.C. Cir, 1960); ‘Kaiser 
Aluminium & Chemical Corp. v. United:States, 141°Ct. Cl. 38, 157 F. Supp. 939 (1958). : 

- Boeing, supra note 10. The amendment of section 3 of the Administrative Procedure : 
Act, regulating availability to the public of ‘Governmental records, which takes effect: on 


July 4,.1967, does not appear. to change the. existing law in peeane to: rar owecer | memio- ee 


_randa. See P.L- 89--487, 80 Stat..250, subsection (ey (BB. 6 eines 
13 Kaiser, supra, note 10, at 49 5 (157 B grees, at 946 ; Vitro Corporation. of 4 “Amer ica, ae 
| seUBES, note 5, . a . . ; me eee 
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that the sopollant fee overlooksd: the appeal file j in An connection. 
. ‘The appeal file, according to our rule'4.6, “shall consist of the notice. 
_ .of appeal and the memorandum of arguments, if any, submitted there- 
with, and. of ail documents on.which the contracting officer has relied 


“oy ae his. findings of fact or decision, including the following: 


(a) the findings of fact or decision; (b) the contract, Enaciheations: 

pertinent plans, amendments, and change orders; and (c) correspond- 
ence and other data material to the appeal.” The appellant has not 
contended that the appeal file is inadequate or deficient in any regard, 
or. otherwise alluded to it: Indeed, from the generality of the appel- 
 Jant’s argument it appears that the appellant has given. insufficient 
consideration to the material contained in the appeal file. The Board 


~ eoncludes, therefore, that upon the present showing the appellant’s 


request for discovery as to the matters covered in Request For Admis- 
sions “8,” items “3” (last three line), “4” and “5” of the Motion For the 
Production of Documents, and Be al "85, B, C, and Dy “37 ‘ 
and “38” shouldbedenied.2 = 
The Government obj ects to Interrogatories “30” through “34” on the 
gr ound that “the requested information would require burdensome, 
oppressive and detailed checking of numerous contracts and a large 
volume. of other material.” Instead, it invites the appellant to visit 
the contracting officer’ s office and obtain itself the” answers to these ._ 
questions. | | 7 
At the same time, the Cee ae: “not soncsdé that 
evidence as to what other Bureau of Reclamation contract provisions | 
may be is relevant to the issues here.” It contends that the “question 
is one of the proper construction of ¢his contracé and not some. other 
one or ones.” The Government may be correct in this contention," 
but we are not required to pass on ‘it at this time. For purposes of 
discovery it is not necessary that an interrogatory seek only material - 
that is itself admissible as evidence.** Rather, absent hardship, the 
scope of i inquiry may encompass any material oe privileged that. is 
- relevant to the subject matter of the pr ocneding, and need not be 
- limited to the precise issues involved. ae an Ae, se 


| 33 Compare Merritt- Chapman & | Seott Corporation, VACAB No. Bee (August. 5, 1966), 


«66-2. BCA par. 5762. «© ;: 
14 Kahoe Supply - Company, - GSBCA. No. 1730 (inuary: O5, 1967), 67-4 BCA par. 6123 - 


8 _ .(letters to-other contractors held neither. relevant nor material to resolution of issue in 
“  @ispute). Cf. American ideal Company, Tne.,. IBCA-402-4--65 er 21, ee 73 
. LD..15, 66-1 BCA par. 5326, | 4 


_ BE Moore, Federat Practice, par. 38, 15, at 2326 a ed. 1966). 
ae TA. at 2824, par. 26, 2513], at 1545, | 
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~ Intertogatory “gq” a sibdiiaon “An of “gy” relate to. whether a 
certain specifications are.“stock” or standard specifications. ‘This is — 
a legitimate subject: of 1 inquiry. Moreover; ‘to respond thereto will not, 
in our opinion, require “burdensome, oppressive and detailed check- 
ing.” As to these items the Government’s objections are overruled.. 
~ Interrogatories “31, B,” “32” and “33” seek information regarding 
construction projects “of the United States of America” on which cer- 
tain specifications and drawings were used. This question is too‘broad. 
‘To respond thereto would necessitate a survey of the entire executive 
_ branch of the United States Government. Neither this Board nor any. 
~ bureau of this Department can compel the various other’ agencies of 
. the Government to cooperate in such an undertaking? 17 The scope of 


_. these interrogatories (as hereinafter reframed) is necessarily limited, 


a _ther efore, to construction projects-of the Bureau of Reclamation | ‘(the 
coritracting’ agency here involved). | 
_Interrogatory “34” relates to revisions of specifications and draw- 
ings made since the award of the contract in question. This is some- 
what analogous to an interrogation into repairs and alterations 
subsequent to an accident, or into similar accidents. Although such evi-. 
- dence may not be admissible at the trial,* and there is a split of au- 


“a thority on the propriety of such interrogatories? the “better view is. 


that the discovery of such matters should be allowed.” ?° We therefore. 
overrule the Government’s objection and hold that the proposed in- 
: terrogatory 1 is proper. But we stress that any material elicited will not 
cap taaenta be admitted into evidence at the hearing on this appeal. 

The question that remains is whether the Government should be © 
compelled to search and compile the data, if any exists, required to - 
reply to Interrogatories Sol B32" iggy and “34,” or ‘whether the « 


burden of so doing should’ fall upon the appellant. Of course, to some s ie 
degree all interrogatories are burdensome.*! As'we indicated at the out- — 


Set, our concern 1s that hardship not result, from ube pe aaa to. 
respond, an 
~The Government conitends that it ' ‘is not t obliged to > prepare appel 


jaar ’ Winston Brothers Gbuniie: Foley. Bro ehers ibs, Fraater-Davis, Consti uction. Com- 
pony, and Hurley Construction Company, IBCA-625— 2-67 (May. 22, 1967 ). 
_ 184 Moore, op. cit. supra note 15, Dae 26. 16[11, at 1185." : 
19 Tq., par. 33.15, at 2330. . ; 
2 7d., par, 26, 16[1], at 1185. 
817d, par, 33.22, at 2379, 
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-lant’s case.” Its point is well- taken: 22 A party ordinarily mill ne bee re- . 


st quired to “make research and-compilation of date not re eadily. known to 
_ him.” *8 This is precisely what the Government is being called upon to 


do. Moreover, the information here sought by interrogatory is more’ 


| appropriate to the device of a motion for the production of documents, — 
as the Government impliedly recognized when it voluntarily expressed 


— its willingness to make available to the contractor at the contracting 


officer’s office the various papers which might reveal the data sought. 
by these questions. We therefore will not permit items “3i, B” “go” 
“od” and “34” as interrogatories, but, instead, redesignate them as 


_ items “6” “7? “8” and “9” respectively, of appellant's ee For the : _—_ 


Production of Documents. 
“ ae onelusion * 


| - tems cy through “6” of the Request For Re ae not having 
been objected to, are allowed. Request: “7 is oranted., Request —e is 
denied. : wee 
Items “1” #9” and “3 oe for the last three line’) 6 the Motion | 
For ‘the Production of Documents, not having been. abjected to, are 
allowed. Items “4” and “5” and the last. three i of “3” are denied. ~ 
| _Interrogatories at through 699735, A”? “36” «3.977 and. “402 a mOu 
having bean objected to, are allowed. Interrogatories. «30 and ca B : 
A” are hereby granted. Interrogatories “Dl, B” 399 4390 MBA” Bm, 
_B, C, and D,” “37” and “88” are denied. Interrogatories “31, B” “32” 
33” and «343 are hereby redesignated as.-items “6, 79989 and. 
eo respectively, of: appellant’ S Motion For the Production of Docu- 
. Gene and, as limited in scope by our foregoing comments, are allowed. 
The: Government’s responses to. the Request. For Admissions and: 
Interrogatories shall be made-not later than August 1, 1967. The Gov- 


ae ernment. shall make available the documents. allowed. for inspection 
and: copying in the office where such documents are on file until July 15, 
a 1967, or such later date as may be agreed to by the parties. 


ad following inspection. of documents as authorized i in ‘this decisions 
the appellant desires: to. have other:.documents produced: which the _ 
ee Government deems privileged, the appellant may make application, t0--* 
the Board for production of such documents. In that event the appel- 
lant will be expected to identify the documents requested and to set 
: forth the Poe tor which disclosure thereof 18 sought. Upon a 


ee oA litigant may: not compel his adversary to go to work for him. - » Anttevotapet Vargos 
et al. v. Clark, 8 F.R.D. 635, 636.(D.D.C. 1949). : — 


- 22 Moore, op. cit. supra note 15, par. 33.20, at 2369. 
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“proper. clogs. aie Beard will undertake to review such ue one 


Ceo accordance with the guidelines established 3 m noe supra, ane de-. 
termine their status, : = 
| Winria F. MoGalwauns cmd en, | 


Dean B. Raraay, Chairman. 


Ww WHETHER AUTHORITY TO RESTRICT OR CONDITION MINING AC. 


“TIVITIES IS SUPPLIED BY THE CLASSIFICATION AND MULTIPLE — 


USE ACT OF SEPTEMBER 19, 1964 (78 Stat. 986; 43 U.S.C. SECS. 
1411-18) | 


Classification 0 of £ Multiple Use Act fande-aqie Claims: Gener ally—-Min- 4 
-ing Claims: Special Acts—Multiple Use—Public Lands: cccreaplaaes . 
Statutory. Construction: Generally: i | 


3" “The Classification - andi Multiple Use Act of: ‘September 19,1964 (78 Stat. 986: 


43 U. 8.0, sees. 1411-18) authorizes, under certain circumstances, the segrega- ree is 
_ tion: of public land from appropriation under the gerieral mining laws, but it Tt 
does. not provide. authority - -to restrict. or condition al mining activities —- 


ee “authorized by the general mining laws. 
136609 ee rere. - oa , 1967 : 
| | 7 anewnry 255. 1967 | 


aoe Srare Dinzcror, Uray, BUREAU OF Laxp May AGEMENT, Sam ne 


“Lage Crry, Urar’ 


| Soamor: “Wunrarr Airaonery To ‘Rusreror c OR 5 Ooanines ane 


ACTIVITIES Is Suppiiep BY THE ‘CLASSIFICATION AND: MuLrreie UsE 


Act: OF SEPTEMBER 19, 1964 (78 Star. 986 ; 43 U.S.C. Sxcs. 1411-18) 


- You have asked the questions: (1) whether the subject act (herein- - —s 


after called: “the act”) and the regulations promulgated. thereunder — 


i. give authority, in your classification of lands, to leave land open. to 


mineral location and: eventual patent, but. to: impose | certain-restric- 


tions or conditions pertaining to mining activity on the land, if deter- 
~ mined-to be in the public interest to do so; and (2) whether i in your 


a land classifications pursuant to the act you can segregate lands from | : 


disposition under the mining laws, but permit mining: activities with | 
certain controlling restrictions nape sed for protection of other land 
values. ao ace ~ 
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An illustrative scuiiple of the questions 4 is @ situation: where 3 im- 
portant scenic, recreational or wildlife values could be adversely af- i 
fected by the existence of roads or diggings i in certain areas and you — 
would desire miners to notify the district manager having adminis- _ 
- trative jurisdiction of the area of proposed. roads, diggings or other 
surface disturbance, a: minimum of 80 days in advance thereof, and - 
the district manager would either approve or disapprove the location ; 
of the surface disturbance and if he disapproves he nou require : 
appropriate changes in the location. or manner thereof.. a 

In my opinion ‘both questions must be answered in ihe negative. 

- Section 1 of the act. (48 U.S.C. sec. 1411) instructs the Secretary of 
the Interior, “Consistent with and supplemental to the Taylor Graz- 
ing Act of June 28, 1934, as amended, and pending the implementation es 


of roomie dations to be made by Public Land Law Review Com | — 


mission” to 


 * * * develop and promulgate regulations containing criteria which ne 
will determine which’ of the public lands and other Federal lands, * * * shall 
be (a) [disposed of for certain reasons] * * * or (b) retained, at least during — 
_ this period, in Federal ownership and managed for (1) domestic livestock graz- 
ing, (2) fish and wildlife development and. utilization, (3): industrial develop- . 
ment, (4) mineral productions, (5) occupancy, (6) outdoor recreation, (7 ys 
.. .timber production, (8) watershed protection, (9) wilderness preservation, or 
= (10) preservation of public values that would be lost.if the land pees from 
- Federal ownership. * * * = 
# eo rf 2 ee 
None of sich land] * * * ghall be given a designation or classification unless 
such designation or classification is authorized by statute or defined in regulations 


| a pr omulgated by the Secretary of the Interior. 


; _ Thus the act authorizes the classification of lands cane fe certain 
: dignodal uses or for interim management under principles of multiple 
use. The regulations promulgated as authorized by the. act are COD- 
tained in 48 CFR, Part 2410, and also Parts 1720 and 2240. — 
Section 3 of the act (43 U. S. C. sec. 1413) states the policy for “multi- 


a ple use” and “sustained yield” management and section 5 (43 U.S.C. 


. sec. 1415) defines: “public lands,” “multiple use,” and “sustained yield 


_- of the several products and services.””: 


Section 6 of the act. (43 U.S.C. sec. 1416) specifies that ‘ios act bes ot | 
repeal any existing law “in whole or in part including, but not limited - 
to, the mining and mineral leasing laws” and that. the act is supple-- 
mental to laws governing the administration of the Federal lands 
covered by the act. ets : ; © fee, Se 


187] WHETHER AUTHORITY TO RESTRICT OR CONDITION 189. 
| ‘MENING ACTIVITIES IS SUPPLIED BY THE CLASSI- — 
FICATION AND MULTIPLE USE ACT OF SEPTEMBER 
19, 1964 (78 STAT. 986; (48 U.S.C, SECS. 1411-18) | 


June 19, 1967 y 


"5 Sted 7 43 t US. o. sec. ‘1417 ) says substantially the same entre as 
section 6 except it spells it. out in more precise detail and. PEON m 
part. ae res ; 
| ‘Nothing herein. eontaina shail ie dongtened as— | a od 

(a) Restricting prospecting, locating, develnuiie 7 mining, enterus? leas- — 
ing, or patenting the: mineral resources of the lands to which this Act applies 


under: Jaw applicable thereto pending action inconsistent’ therewith uae 
- this Act. ; 


ee es 


Rata PBC N 


“That the. act 1s intended to ‘supplement. existing ‘we aad tot, to 


. ‘repeal, in whole’ or 1: ‘part, any existing laws, including the mining © 4 


| laws, i is also emphasized by the legislative history of the act, contained = 
“in US. Code Cong. & Admin. N ewe — 86th’ Cong.) 2d Sess. 1964, PP. 
8755-8760... 

“While the act ‘ently provides authority to searonats Féderal land 7 
from appropriation under the mining laws,* as well as the other public 
land laws, I am inclined to the view that the actions contemplated by 
your two questions are not authorized by the act and that for such 
authorization to exist, a specific statute therefor would be required.” 
I do not think this conclusion is inconsistent with the fact that the act 


authorizes the classification of lands for retention in Federal owner- - 


ship and management for “mineral production” Us S. C. sec. 1411, | 





a 47 CFR 2410, 1-4(b) (2) requir es that ‘and shall not he. eloued to mining location unless 
the nonmineral use would be inconsistent with and of greater importance to. the public 
interest than the: continued search for a deposit of valuable minerals.” 

2 An illustration of a statute authorizing, as to-certain lands,. the conditioning or. re- 
stricting of mining activities is the act of April 23, 1932 (47 Stat. 136; 43 U.S8.c. sec. 154) : 


“Where public. lands of the United States have been sgithdrawn for publie use for . - | 


construction purposes under the ‘Federal reclamation. laws, and are . known. Or - believed 
to be valuable for minerals, and would, if not 50° withdrawn, be subject | to location ; and 
patent under the general mining laws, the Secretary of the Interior, when. in: his opinion 
the: rights” of. the United States will not be prejudiced thereby, may, ‘in his: discretion, 
open the lands to location,. entry, and: patent. under the general mining laws, reserving - 
- guch ways, rights, and easements over or to such lands as. may: be prescribed by -him and 
- ags.may be deemed. necessary Or appropriate, * * * and/or the said Secretary. may require - 
the execution. of a contract by the intending locator. or entryman as a, condition precedent 
to the vesting of any. rights in him * * * 4 *.%* Notice of such reservation. ‘or of the 
necessity. of executing such ‘prescribed contract shall be filed: in the. Bureau. of Land | 
Management and in the appropriate local land ‘office, and notations thereof shall be 
made. upon the appropriate tract: books, and any location or entry. thereafter made upom. 
‘or for such ‘lands, . and any patent ‘therefor. shall | ibe- ‘subject ‘to | the” terms of such . 
contract and/or to such reserved: ward: rights, ‘or. easements and. such entry or laa 
shall contain a reference thereto.’ "7 : ; 
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| . spray € “ands see 0 43 CFR 2410. 0-3 @ a Gv) a which forint: is : defined by 


/ 43 CFR 1725.3-2 (4). as follows: 


Mineral pr oduction. Management of public lands for mineral production in- . 


e's olves the protection, regulated use, and development of public lands ina manner 


«to: facilitate - the extraction and processing “Or minerals, “whether off-site. or 
on-site, long term: or. - short term, ° cage ma at or Fg 


“Mineral” as used in the regulations under the act Is defined by 
43 CFR 2410.0-5(h). as ae er eo ee ee ae 


; any. substance that ay: ‘is “recognized. AS.- ‘mineral, . ‘according to. its enOnuAl - 7 
a composition,. by. the. standard authorities: on. the subject, or (2) is. Classified as - | 


. mineral product, in trade or commerce, or (8) possesses economic value for. use 
“in trade, manufacture, . the. BOen or in the: mechanical or ornamental arts. 


These. definitions: are so broad : as te include : non- -locatable minerals 


i. (0. 2 yninerals leasable under-the act, of February 95,1920 [41 Stat. 437;-— = 


30 U S.C. see. 181. et seq. |. as amended, and eee cisposable. wader 
the Materials Act of July 31, 1947 [80 U.S.C. sec. 601. et seq.] as 
| amended) as-well as locatable minerals. But I think that.as to lands 

open for any sort. of‘ ‘mineral production” the laws governing the 
production of the’ type of minerals. involved.govern. For locatable - 
rhinefals the .general mining’ laws. govern except insofar as some 
specific statute applies to certain land (such as the act of April 23, . 
1932, mentioned in footnote “2” sugra*). | 
It is appropriate to mention the act of July 93, 1955 (69 Stat. 367, “ 
30 U.S.C. sec..601 etc.) which gives the Government certain rights to . . 
manage the vegetative and other surface rights of mining claims lo- 
cated. after the date of the act, and certain other mining claims. (See 
43 CFR, Part 3510.) Of course the. rights afforded the Government by 
 this-act are less than the rights contemplated by your two questions. 
Also, the said rights of the Government unde: er the act of J wy. 28, 1955 
terminate on issuance of patent. 
The conclusion I arrive at fie succinctly. Si aisa: is that the act au-- 
thorizes, under certain circumstances, the segregation of public land » 
from appropriation under the general mining laws, but except for 


this, the act does not provide authority to restrict or condition the a 


mining activities authorized by the general 3 mining: laws, and the public. 
lands f remain open to mining in the manner authorized ~— the general 


38 Some citations at other speclal mining laws applicable’ to specifi areas are gathered : in . 
43 CFR, Part 3630. : iad rn ar ae @ a 
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- mining. en except insofar as pee lands « are > affected by somie oes 


22 other statute, matedtawal action, ete. . 

i ie ee ere oo. “Senile MoMasens, ; 
ce ae a Ge ee : _ Heegvonal Solicitor. 
| “Avendven June 19, 1967 ta 


4 wae Wantana,’ 
— Solicitor. 
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Mining Claims: Discovery 


ee To constitute a valid discovery on a mining claim there must Bee a. dis. i 


“ coyery:on the claim of a minéral deposit that would warrant a pru udent man - 
‘in the expenditure of his labor and: means. with a reasonable “prospect of 
‘success in) developing a valuable mine in the. reasonably near. future; this . 

_— means that there must bea reasonable Drospect that the mine can | ie on a2 

i. erated to yield. a profit. 


| “Mining Claims: ‘Discovery 


The. ‘requirement ‘that a claimant must drow that he: can aie a profit 
-. from the. operation of a mine does not mean either that a profit must be: - 


‘proved as a certainty or that it must be established as a present fact. The oe, 
evidence need only support the conclusion that a person of ordinary. prudence re 


— : would. risk his IANOr and means with a reasonable expectation of. developing 
ee a valuable: mine.: : 


wae ‘Mining Claims: “Discovery _ 


| If a mining» claimant ould ‘establish that measures intent ‘be: “ fploved a 
~-. which would, eliminate the necessity to pay freight to the nearest. markets, 


: he must produce sufficient evidence of: the feasibility and effect of ‘such de 


+. measures, and must show that the prudent man would expend such additional a 
t ee Aabor and. means as would be pcan required for their ‘implementation. - . 


| _ Mining Claims: Contests . 


Where the Government contests a mining claim, the uae: of t proot is. on a 
the claimant to establish the ee, his claim. . . 


192. "DECISIONS OF THE DEPARTMENT OF THE INTERIOR [74 1D. 


Mining Claims: Discovery 


‘Where a mining claim is. based upon the existence of a qnineral deposit 
of low grade. compared to other deposits which are being utilized to produce — 


the same mineral,. _ the technology proposed for extracting the mineral has: 


been applied only on a small scale in a laboratory on higher grade ores than 


exist in the claim, and the costs of producing and marketing. the mineral .— 


are indicated to be in excess-of the returns for. the mineral, the claimant has — ; 
not sustained the burden of proof necessary to veneer’ i mining” claim. 


Mining Claims: Patent 


The Secretary of the Interior is not authorized to issue a patent. to a 
' mining claim until he is. satisfied that the > Fequirements of the law have | 


been’ met. Bo bee 
“APPEAL FROM | A | HEARING ‘EXAMINER. 


‘The United. States has appealed to. the. Director of the Bureau of. 
Land Management from a decision dated J uly 23, 1968, of a hearing 
examiner holding valid 14 lode mining claims ae which New J ersey.. 
Zine Company had filed pnp eeene for mineral patent, Colorado 
018074 and 021357.2 ae 7 

The Secretary of the Interior, in thea exercise of his supervisory 
authority, has assumed jurisdiction of the appeal, and final Depart- 
mental action on it will be taken. 43 CFR-1840.0-9 (d) 5 Public Service 
Company of New Mewico,71 LD. 427 (1964)... = 

The mining claims designated as Iron Master’ Noa 1 rk 9, the 
Black Iron Nos. 1 through 7, and Magnetite Nos. 1 through 5 are 
situated 20 miles southwest of Gunnison, near Powderhorn i im southern 
Gunnison County, Colorado, ; in Ts. 46 and 47 N., R. 2 W., N.M.P.M. 
They are located on what is known as the Cebolla Creek Hitaniferoua 
iron deposits, a feature of mineral interest as early as the 1880's, which | 
underlie an area of approximately 12 square miles. The deposit i Is an 


igneous intrusion consisting largely of pyroxenite, a rock type princi- ee 


pally composed of Pynonnes: a member" of the neue Yer jaa of — 


minerals.? . 
An overburden of rhyolite from 50 to ot 5 feet thick Vies over a neue = 


a 1. -The decision also held invalid 13 ee mining claims located by the contestee covering 
. Substantially the same land, No appeal having been taken from it; that part of the decision 


has become final, | ‘ 
4Wixhibit A, pp. 2, 7. This reference and otbene Fouowine are as the san certnt of the. 


hearing held before the hearing examiner and to the exhibits admitted in evidence. Exhibit — 


A is a report of the Bureau of: ‘een RI oot “Cebolla Creek Titaniferous Tron Deposits; a 
Gunnison County, Colo,” (1960). a 7 
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arent of the las. The peageaeis mass in the Asines: area, contains 
. numerous minerals only three of which—magnetite, ilmenite. and 
_ -perofskite—are of economic interest. These are disseminated in. the 

-pyroxenite (lower grade ore) and also occur irregularly 1 in lenses, pods 
and veinlets (higher grade ore). The entire deposit is described as 
being similar to “marble cake” or “plum pudding.” (Tr. 253-254.) The 
quantity of mineral bearing ore in the claims was estimated by the con- 
testee to be several hundred million tons and may constitute one of the 
major known deposits of titanium in the western United States. 

-. The New Jersey Zinc Company began exploration for titanium 
-deposits in the Cebolla Creek area in 1941. It purchased some 255 acres 
of lands on the deposit in the years 1942-45 and located the Iron 
‘Masters Nos. 1 and 2 in 1942. Magnetite Nos. 1-5 and Black Iron Nos. 
‘1-7 were located in 1958. The Magnetite and Black Iron claims are 
situated approximately one mile east of the Iron Masters claims. The | 
fee lands and the claims form an irregular contiguous area roughly | 
two miles long and 1% to 34 of a mile wide. 

In 1956 and 1957 the Bureau of. Mines investigated ie deposit, 
anes surface outcrops and conducted drilling operations. ‘None 
of the work was on the area covered by the claims. The Bureau esti- © 
mated that the deposit contained 11.7 percent iron and 6.5 percent 
titania (titanium dioxide, TiO:), and. that its. mass could exceed 100 
million tons. 

_ In 1957 and 1958 New Jersey Zine Company filed applications for 
patent to the lode claims. The United States instituted contest pro- 
ceedings wherein it charged the claims were invalid on the ground that 
a discovery of a valuable mineral had. not been made within the. 
limits of any-of the claims, and that the land within the limits of the 

claims was nonmineral in character. The claimant answered, denying 
the allegations of the complaint and asserting that a valid discovery 
had been made within the limits of each claim. 

_ A hearing was held from September 11 through 14, 1961, before 
a hearing examiner. At the conclusion of the hearing and after con- 
sideration of written briefs of counsel, -he held that there had been 
a discovery of a valuable mineral deposit on each claim and that the © 
claims were valid. The contest was dismissed. 
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‘The evidence, in | addition to. stipulations and. aamissone in. the 
pleadings, consists. of 599 pages of reporter’s transcripts and 62-ex- 
hibits. The parties have filed briefs summarizing the facts and Jaw _ 
and setting forth their respective contentions. We have given careful 


; consideration to the entire-record, to the findings. of fact, conclusions 


of law and decision of the hearing’ examiner and to the arguments — 
of counsel. We have concluded that the decision must. be reversed, 
the patent. applications re} jected. and : the claims declared 1 to be: 7 
and void. | 

The dispute in this case is Ceensede on the meaning oF Ave concept 
of discovery under. the mining law and on the sufficiency of.the evi- 


dence of discovery. The parties are agreed that no rights can. be ‘ac- 


quired against the United States until a discovery has been made of | 
a. valuable mineral deposit within the limits of a mining claim. Rev. 
‘Stat. $§ 2319-2320 (1875), 30 U.S.C. §§ 22-23 (1964). They also agree 
that. Castle v. Womble, 19 L.D. 455, 457 (1894) correctly states that 


_* * *® svyhere minerals have been found ‘and the evidence is of such a character 
that a person of ordinary prudence would be justified in the further expenditure 
of his labor and means, with a reasonable prospect of sunny in ageieress a 
valuable mine, the requiremenits of the statute have been met.” oie 


The contestee charges that the Government i 1s siieind a al that 
an applicant for a mining patent must show that he can dispose of 
the product of his claim under ‘conditions which ‘will establish a 
“present profitability” of the operation (Answer Brief of Appellee- 
Contestee, pp. 27-28). The Government denies this charge and con- 
tends that. the character of the evidence in this case is such that a 
prudent man would not be justified in the further expenditure of labor 
and means, with a reasonable prospect of success. — 

The idea that hopes of profit would motivate a would- te miner is - 
not novel. In 1888 the Supreme Court held that.a “valuable mineral 
deposit” is one which must be capable of being secured with profit.‘ 
Nor is the idea that the mineral be marketable a new one. The earliest 
interpretation of the phrase “valuable mineral deposit” was made by 
the Commissioner of the General Land Office i in a eh 35 the year atter | 
| the mining law v was enacted. He said,. 


: 2 ‘This is known as ‘the “prudent man” rule. See also Chrisman. v. | Miller, 197 U. S. 313, 
(322 (1905): Cameron y, United States, 252 U.S. 200; » 452, 459-460. (1920) ; Beat v. Hum- 


 ‘poldt Placer Mining Oo., 371 U.S. 334, 386 (1963). 7 
- 4 United States v. tron Silver One Co., 128 U.S. 673, 675~76, 684 (1888). Cf. Chrisman . 


ae. 7 Miller, supra, at 322, 
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The meaning of the. word valuable eed ot ee discussed. Anything that a 


_person is willing to.give Jmoney’ for, or. that. is useful or ‘Precious, or. that. has 
| merchantable qualities; is. valuable.’ 


-- In. dealing with a claim involving. small amounts of intrinsically a 
valuable minerals, the Department, has said, | 
2 It is true. ‘that some of. the samples: show. the presence of gold: on ‘the sain, 


but where the value of the gold found is.so slight in relation to. the cost of. extract- 2 
4ng it that a person of. ordinary’ ‘prudence would not be justified in the further — 


expenditure of labor and means, with a reasonable prospect of success in devel- se 


oping a valuable mine, there has not been a valid discovery within the meaning 
of the mining laws. United States v. Eric North, A-27936 (July 1, 1959) ; United — 


‘States Vv. Robert W. Carnes, A-28178 (May 23, 1960) ; United States v. Richard I. - 


and Netlie. V: Hffenbeck, A-291138 (January 15, 1963) .° 8, 


In evaluating a deposit of low- grade manganese, this’ Départmient 


has’ required that ability to make. @ profit be shown, noting that “the — o: 


‘isolation of the claim requires trucking of ore to a railroad terminal 
-and. shipping at: costs which exceed the selling coe of the ore.” 
‘Julius RB. Guglielmetti, A-OT871 (May 13, 1959). 2 
- The courts have recently approved the requirement that, with re-- | 
spect to ‘deposits of intrinsically valuable minerals, the evidence 
“justify a reasonable expectation of profit. In Adams v. United States, — 
$18 F. 2d 861. (9th Cir...1963), Adams, whose gold claims had. been 7 
-held invalid by the Department, contended: “that as long as the mineral — 
- involved has intrinsic value it is not necessary that it be mineable at 
a profit.” In response the court noted that “* * * value, in the sense of . 
proved ability to mine the deposit. at a profit, need not be shown,” but —- 
_ that it was proper for the Department, in applying the net man — 
rule to gold claims;‘to consider evidence as to the cost of extraction, — 
“not to ascertain whether assured profits were presently demonstrated ;. 
but whether, under the circumstances, ‘a person of ordinary prudence - 
would expend substantial sums in the expectation that a profitable mine 
might be developed. The agency did not, in this regard, apply-e an im- 
proper standard.” (P.870) ors 2 
Much earlier, in Cole v. Ralph, 252 U. g,. 086, 299 (1920), the court - 
= stated that a claimant’s testimony that “ ‘there was no mineral exposed | 
to the best of my (his) knowledge vee moun stand the cost of 


8 Copp, United States Mineral Lande 61 (1881). 
-@ Umit States v.  Kobert. G. ond Oe: B. acl A-29456 (Tuy: 26, , 1968). 
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-. mining, anaporeation and reduction at a commercial profit? ae 
tended to discredit ‘the asserted discoveries.” Bie Aus 
The requirement that a claimant with a lesigaae deposit se 
that he can make a profit does not mean either that profit. must be 
proved as a certainty or that it must be established as a present fact. 
The evidence need only support the conclusion that a person of ordi- 
nary prudence would risk his labor and. means ewes a ae ee | 
tation of developing a valuable mine. | | 
The contestee asserts that to allow Hs Government to prevail fepoutd | 
mean that for all practical purposes, this great ore deposit, * le 
would be locked in the ground forever.” (Answer Brief of. Contestee- 
Appellee, p. 101)..On the-contrary, the-rule we apply here insures only 
the public lands of the United Statés are not placed in private hands 
to be no longer available for disposition.or use for public purposes. 
We conclude that the record must contain evidence of probable.costs 
of extracting, processing, and transporting the mineral product for 
comparison with the price for which it can be sold. These facts need 
“not be proved to a certainty but. the evidence must be of such character 


‘taken with all the other evidence to satisfy the Secretary that a person 


of ordinary prudence would probably make a profit from his invest- 
ment of labor and capital. As the Department pointed out long ago: 
lT}he mineral deposit must be a “valuable” one; such a mineral deposit .as 
ean probably be worked profitably; -for otherwise, there would be :no :induce- 
ment or incentive for the mineral claimant.to remove the minerals from the 
ground and place the same.in the. market, the evident intent and purpose of | the 
mining laws." ‘ 
The theoretical operation proposed by the eons for the mining 
and treatment of the deposit can be outlined as follows: 
1. The ore would be mined at the rate of 5,000 tons per aes by the 
open-pit method without any attempt at selection (Exhibit A, p. cael fa 
at a cost of 50 cents per ton, or $2,500. per day. 
2, The average grade of.ore to be fed to the mull would be 10 Secaat 
titania and 15.1 percent iron. 
_ 8, The pit would embrace the patented lands as well.as the ae 
| AA process, developed by contestee and -researchers at Columbia 
| University which combines magnetic and flotation separation, would 
produce two products, 1,001 tons per day of a —— concentrate 
? Cataract Gold. Mining ‘Company -et:al., 43 L. D. 248, 254: (1914). 


 8Cf Tr, 442 where contestee’ 8 exploration manager Radabaugh s said there would prob- 
. ably be some selection. » . 
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containing Lt. 90 dercent titania and 53.50: percent. iren,. and 418, 5 eos 
per day of a perofskite. concentrate containing 50.24 percent titania 
and 6.08 percent iron. — cost of this processing” would be: 2 per ton 
or $10,000 per day. : 

«5. The eae scneantenes would. be fed to an electric iensitet 
which would, by subjecting the concentrate to the “Strategic Udy” 
process, produce two products, 523.3 tons per day of pig iron contain- _ 
ing 98.75 percent iron and 0.15 percent: titania and 262.0 tons per day 
of slag contaming 41. 56 percent titania.and 7.13 percent iron. 

6. The cost of the Strategic- Udy processing would be 320 per ton or | 
$20,020 per day. — 7 
7, The 523 tons per day of pig Iron would be shipped to a ee 
the nearest. being in Pueblo, Colorado. 

8. No statement was made as to what conteetee would ‘0 with as 
perofskite concentrate and the slag. The Government witnesses as- 
sumed shipment and sale to the nearest markets. It was suggested by 
contestee’s attorneys and witnesses that the company could Poy 
| build a pigment plant on or near the property. 

The Government produced testimony to the effect that, even if ine 
Sie s allegations of the efficacy of its processes are accepted and 
even if the costs are: assumed to be low and the sale prices to be high, — 
the operation will lose money..At this point it was incumbent upon the 
contestee to come forward with evidence to support its allegations and 
to show that, if the Beeatons were irae a pronase mine one ai | 
ably result. = 4 3 

The Government witness Mallery estimated the: cost of the oes 
tion as follows: aa 3 


| Mining 5,000 tons per day @ SO et $9,500 


Milling 5,000 tons per day @ $2 aoe 10000. © 
Smelting , 001 tons® per day @ $20..-...._______ 20, 020 . 
Overhead 5,000 tons per day @ 20¢.-------.-------__1,000 
dc) 1.1 Rare er aan er eee ne a mee nn eee $33, 520 
"eo Mxhibit P. 


10-Mr, Mallery: automa an: -average a eraae: of feed to the mill of 8. ren fitantute dtoxide 
and: 10. percent: iron ;: he estimated: 800. tons per day of. magnetite concentrate: We have 
accepted the contestee’s estimate of 1,001.tons for the purposes of this calculation. 
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Both avai ies agreed fiat ie pig iron would be sold. The Govern- 3 
ment witness: Mallery assumed ‘that the iron would be sold at the. 
nearest market -in- Pueblo, Colorado, for $60 per ton. The nearest’ 


market for the perofskite concentrate and the slag was in East 


St. Louis, Illinois, and the Government, witnesses. testified that the - 
price there would be $20: per ton. Thus, the estimate of revenues fro: om — 
the operation per day were: 7 : et eos 3 o 


(23.8 tons of pig iron @ aes $31, 398 
6. 5 tons of titanium concentrate and slag @ $20_ ‘, 510. 
CL ee a Me $44,908 
All of these estimates were accepted. by the. contestees. Mr. Crabtree 
“ thought the estimate of mining costs was a little low and.the estimates 


of milling costs a little low. He also thought the price for the pig iron 
- was around $50 per ton. But he “accepted” Mr. Mallery’s estimates: 


(Tr. 510-511) The Government also calculated the cost of transport-. 
| ing the pig iron to Pueblo to be $12 per ton and the cost of transport- 
ing the titanium concentrates to East St. Louis to be $19 per ton. The 

Government contends that additional transportation costs of $6,270 
for the pig iron and of $12, 900 for the titanium concentrates would in- 
crease the costs to a total substantially in excess of the ey oe 

and that the operation would lose money... ewe af 7 
_. The contestee. objected to the frolusienn Im the ‘economic naga Pais of 
| freight charges for the shipment of products tothe nearest markets. If 


these items of expense are disregarded, the assumed facts noe. sup- 7 ; 


port the validity of the claims. (Exhibit 27, Tr. 510-513) = 

To justify exclusion of freight charges for the pig iron, a ae | 
for contestee testified that “pig iron is ees sold f.o. b. lant, not — 

f.0.b. consuming point.’ ” (Tr. 512)... = | 
_ Two. witnesses for the Government testified ie the propriety of 


a. 1 For the purposes of ‘Hits caleulation Snibhe! 8 estimates of ‘inarketable ionuicea are 


- aeeepted, — 


ua Exhibit 97 | is a cechieulation by ‘eontestee’ 3 witness Crabtsee of Pxhibit P which was 
_ prepared -by Government witness Mallery. The only objection Mr. Crabtree had to Exhibit P 


Sy (other than the inclusion of freight charges) was that Mr. Mallery started’ with a mill | 


feed of ore assaying 8 percent. titania and'12 percent iron. If computed to: reflect’ Mr. Crab- 
-tree’s eee of a a es quality feed, the: eee a an Jone: eae 782. pee oe 
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share the freight to the contestee. (Exhibits E and P) To a | 
_ that: “normally” pig iron is sold: f.o.b. plant. does not contradict their 
testimony without a showing that this case is normal. The inference 
drawn by contestee is that a So aecliear of pig iron will pay a quoted oe 
price plus freight,. Thus the contestee would be put at a competitive | 
_ disadvantage as to any supper closer ‘to the point. of Purcneee S 
| Se Oa | 
~. ‘To justify exclusion ot freight charges fr the titanium sence alewies - 
it has already been noted the suggestion was made that they could be 
processed in a pigment. plant which might be built on or near. the 
property. However, no one testified that the company was cousidering 
such a suggestion and ho-officer or employee alluded to it. The record _ 
-eontains: ne substantial: evideiice of the cost’ of a pigment plant, the | 
- expense of its operation, the value of its products, the existence of 
markets or of any other facts relevant to'the decision of a prudent man 
_ considering whether he should or should not build such a plant.* 


‘Under these circumstances we cannot disregard freight costs in | : 


‘ evaluating the economic potential of a mine on these claims. There ~ 
is inadequate evidence in the record to justify the conclusion that:a _ 
purchaser would. pay $60 per ton plus a freight charge of $12 per 
_ ton for Cebolla Creek pig iron. There is no evidence in the record from: 
_ which the Secretary of the Interior can determine whether a, prudent 
man would build a pigment plant near the claims or in-Colorado. 
- The contestee failed, therefore, to rebut the Government’s prima 
facie case which merely assumed that the allegations made by contestee — 
" 18'Phe following is all there is to be found in the record about. a pigment plant: One of © 


contestée’s attorneys. questioned a':Government witness on the effect of building a local 
Plant on the witness’ inclusion of freight costs in his economic analysis. (Tr. 348). Another 


attorney for contestee, arguing against the inclusion of freight to East St. Louis (the near-. - 


est market) : {n determinations of overall cost, said ““Wouldn’t it be just as easonable * * = 
_ to.say that’ o large company. would build their plant: here in Colorado?’ (Tr. 361) One. of 

contestee’s witnesses said, “* * * this operation “would contemplate construction of a pig- 
ment plant in the area and would treat ‘the two titanium bearing concentrates. locally.” 


(Tr. 512) The same witness said he had done no economic analysis for a pigment plant — " 
(Tr, 528), and that such a plant “would have to stand on its own feet.” (Tr. 529) Finally, © 


another witness for contestee said that the company knew “* * ® that sometime in the. 


not distant future there will be justification for building a pigment plant in’ this area.” 
(Tr. 574) There is no other evidence of the existence of such pea and no. evidence Le 


of the basis therefor. 
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were fae: It also failed to patios evidence sufficient to establish the 
truth of its allegations.. 

Mr Radabaugh, who had been in charge of the company’ S Cebolla 

Creek exploration work testified that the average grade of ore within 


_ the contestee’s holdings, including the claims, was 10.0 percent titania 


and 15.1 percent iron. (Tr. 408) He had arrived at: his estimate by 
. combining the assay of a composite of all drill-cores: drilled during 
1942-43 on lands owned by contestee and the weighted average of 11 
drill cores taken from the: claims in 1959-60. (‘TFr. 407-408) — 

Mr. Radabaugh’s “composite” was probably a deliberately gélested 
high- grade sample, He designates it as “higher g grade” (Fr. 407-408) 
and it is much higher in value than the average of cores of drilled holes 
(Ex. A, p. 2, Tables 3-6). He does not explain how the composite was’ 
made. At Jeast two. other “composites” were made from the same 
1942-43 drill cores and all were different. (Exhibits 21 and 22) On the 
other hand, the weighted average of the 11 drill cores purports to be 
an accurate assay. Thus, the second component of Mr. Radabaugh’s 
average also includes high-grade material, by which its value is in- 
creased. The method used by Mr. Radabaugh to combine these com- - 
ponents was to assume that the higher grade composite represented 10 
percent of the entire deposit and the weighted average of the 11 cores 
represented. 90 percent. (Ibid.) It was claimed by contestee that: the 
“lenses, pods and veinlets” comprised 10 percent of the entire deposit 
and the pyroxenite ore comprised 90 percent. There was no showing © 
that the average of the “lenses, pods and veinlets” was as rich as Mr. 
Radabaugh’s high-grade‘sample and the disseminated pyroxenite ore 
was lower than the overall average of the 11 cores.“ Thus it appears 
that Mr. Radabaugh arrived at his estimate by : a method which. neces- 
sarily exaggerated its value. — | | 

But.even if Mr. Radabaugh’s estimate one evaluated the: evi- 
dence from the cores, it does not follow that the entire deposit. within 
i. the claims and. the patented Jand can be said to have the values he 


4 Mr. Radabaugh agreed that the disseminated ores: “would be about 6 prrcent TOs | and 
about 7 Cpsrcent iron. is (Tr. pacaee . . 
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acne Most of the 1959-1960 holes were shattered aa at a pee: of 
about a mile. to about two miles from the 1942~1943 holes which were 
clustered at the west end of the property. No samples were produced 
for the intervening area. Some of the property is within an area ofa 
_carbonatite intrusion in the pyroxenite. The carbonatite is not ore. 
(Ex. B, Tr. 403) The evidence is clear that the acpoett 1s not consistent 
in value from place to place. 

In this state of the record it is almost: impossible to say with any 
assurance what average grade or average range of grade might be 
found beneath the claims. Indeed, Mr. Radabaugh conceded that the | 
property 1s not now aeey for mining but ae it. needs further ex- 
ees (Tr. 440) % w 3 | | 

It was assumed that an open pit mine would be ‘jevalosed on the 
“property. Yet there was no evidence of the practical ae of such 
an operation. : a 

Some of these. problems are ‘obvious. The: shape of the paral pro- 
posed to be mined, long and: narrow, is not best suited to an open pit 
operation since depths attainable are dependent on an ability to spread . 
out as the pit deepens. The depth attainable is also dependent on the 
overall safe slope possible. This is determined by the character of the 
material being mined. Calculations of the amount of ore beneath the 
claims (Tr. 404-405) is meaningless if a large. part cannot be removed. 
There - is no. evidence ony which a ude mieny can be made on these | 

One ees the i impression that the open pit matheds 1s selected because 
it. is. cheapest and since: ons is a marginal ce : costs must be 
kept at a ee | | _— 


rT) ‘There is reason to. pelleve that the 1959-1960 drill holes: serial: were Mot sufficient 
for exploration purposes. Their: primary purpose was “to establish discovery, to. establish 
the presence of this material underneath the volcanic capping.” (Tr. 443) Their average 
penetration of the ore was 65 feet. In contrast, the 1942-1943 holes penetrated the pyro- 
“xenite for hundreds of feet, in one case over &@ thousand feet. (Tr. 388-391) | 

16 The hearing examiner found that the assays of samples taken by the contestee show, an 
average of 14.1 percent iron and 9.6 percent titania while two other working properties, — 
McIntire in New York averages 22-23 percent iron and 18 percent titania and Allard Lake . 
in Canada, 40-45 percent iron and 35 percent titania, Mr. Montgomery testified, speaking 
of the Cebolla Creek deposit, “There is no commercial project containing similar minerals 
that is working, to my knowledge. There is ho deposit that is as low a grade that is working, . 
to my knowledge.” (Tr. 53) | 

Tr. 297 (Mallery), 403 (Radabaugh). 
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| The cost of mining was estimated by Mr. Mallery at 50 cents per : 
ton. (Exhibit P) This was accepted by Mx. Crabtree for the contestee, _ 
although he thought it might be somewhat low. (Tr. 510). Mr. Mal: 


lery’s estimate was “perhaps conservative” and “based upon costs of 


open pit mining which Iam familiar with.” (Tr..308) Mr. Mont- 
gomery estimated a mining cost. of $1 per ton based on: the — 
experience of Minnesota, North Dakota and Arizona mines. (Tr.49) | 


. It is at least doubtful that the mining cost would be as low as 50 cents — 
a ton. Clearly Mr. Montgomery did not include the cost of removing _ 


the overburden. Appareritly Mr. Mallery did not. The contestee had 

“nothing to say on the subject. It merely accepted Mr. Mallery’s estimate. 
 Contestee’s - allegation is that. a combination magnetic-flotation 
“process treating 5,000 tons of ore per day will ‘produce 1,001 tons of 
magnetite concentrate. and. 413.5: tons of. ‘perofskite concentrate. The 
evidence of the efficacy of this process was. penen by contestee’ $ witness 
M. L. Fuller. | | 

Mr, Fuller: was. permitted. to. ie, over. objection, t to. anil of 
experiments. made by a team at Columbia University School of Mines 
under the technical direction of Professor Taggert, now deceased.7® 
“My responsibility was to keep close contact’ with the work which I 
did by frequent visits, conferences, correspondence, telephone. calls, 
and so forth,” Mr. Fuller testified. (Tr. 468) 
_ The sample tested was one of the composites from the 1949-43 drill 
cores. It contained 18.6 percent titania and 25.6 percent iron. (Tr. 469, 
Exhibit 24) No experiments were made of samples from the claims | 
or of samples containing a mineral: concentration similar to the assumed 


feed to the hypothetical mill. (Tr. 478) ‘The experiments produced 


a magnetite concentrate containing 53.00 percent iron and a perofskite 
= concentrate containing 50.24 percent titania. These have already “been 
referred to in item 4.0n page 8 and were a Part of the flowsheet. 1 Ex- 


ee hibit 26a) for the entire open 


3 18 Hearsay’ testimony can be given little weight where. no opportanity As. -nidde. available 
for cE O88- examination, on a vital issue. United States v. Houston, 66 i.D. 161, 166 coe 
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* Byhibit 26a, ee assumes a. feed, not: ef the os of the aaniple ; | 
7 tested. by Professor Taggert, but of the: assumed average grade of the | 
deposit, i.e.,.10.0 percent titania and 15.1 percent, iron. To assume that 


_ the lower grade feed. would produce the same percentage concentrates, ae. - 


but only lesser amounts, is not justified. _ 


The deposit consists of pyroxenite, in which the. vines are dis- 


seminated in lesser concentration, and lenses, pods or veinlets of high- - 
..ervalue ore: The low-grade material composes 90° percent of the de- 


- posit, the lenses, pods. or veinlets only 10 percent.” The uncontradicted - = = 
‘evidence of the Government was that the presence of augite inhibited 


high recoveries in the milling process. Mr. Batty testified that, 


there was quite a ‘difference in how the titanium was contained in what minerals 
it was. contained. In ‘composite 2, the chief mineral was. perofskite and so in that : 


product. we. made the highest: recovery. (Tr, 212) * * * The more: perofskite —_ 


present, the higher grade products: you get. For instance, in the augite, there is 
2- maximum possibility. of 9°percent, titanium’ * * while: ‘in. the perofskite, Tr 


7 believe you can get, oh, perhaps 55 percent, (Tr. 213) 


According to contestee’ S. supplementary statement to its meant appli- | 


cation. (Exhibit 1, p. 7 ), “Perofskite and magnetite are present in — = 


about. equal: proportions and. comprise’ 80: percent or more of the 


massive -ore,”.i.e., the lenses, pods. and: veinlets. Hence, the material - 


treated at. Columbia one. ak much, Jess nugite than the feed to ‘the - 
mill.: ee: ie 

. Mr. Batty worked 0 on as Cebolla Creek ores for the better part! of a 
year. and made: extensive metallurgical studies. (Tr. 216-217) He gave 

his results. on a flowsheet (Exhibit L) showing a range of recoveries, 
reflecting the results of many tests. He showed recoveries of 48 to 58 

_ percent.iron in the magnetite concentrate and 27 to 53 percent titaniain — 
the titanium: concentrate.-In contrast, Mr. Fuller showed the results 
for. only: one. sample: (Hoxhatbat, 94). although t there had been hundreds 


2 Tr. “408. This 1 appears as contestaé' 8 Radabangi’s guess, The record does not reveal that . 
any measured estimate was made, : 
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of tests conducted i in the Columbia ree seidhes (Tr. 480) All 
of his tests were made on the higher grade material. (Tr. 478) The 
lower grade constituent of the deposit. is. principally augite, the min- 
eral which Mr. Batty testified resulted in lower recoveries. The record 
leaves:a question very much in doubt as to. whether the process de- 
_seribed by Mr. Fuller could produce the results claimed for it’ on 
Exhibits 24 and 26a, when. the assumed Oye: Biase ore 1s fed to an 
actual mill, . ae : 
Exhibit 26a. 7 was Beteented cs Mr. Cr sbiob ee the Gin School 
of Mines Research Foundation, Tne. It.is a flowsheet showing the treat- 
ment of 5,000 tons per day of ore of assumed ‘average grade (10.0 
- percent titania and, 15.1 percent iron). It carries the ore through the 
mill, using the figures provided by Mr. Fuller’s Exhibit 24, It then 
puts the magnetite concentrate through. the Strategic-Udy process. . 
. There is very little evidence in the record about the Strategic-Udy 
process. Apparently Mr. Crabtree had little or no experience with this 
process himself. ‘He refers to a study 1 in Europe by “one of our engi- 
neers” and to the fact that a plant in Sorel, Quebec, Canada, uses a 
similar process. (Tr. 507; 509) Any one of several other processes might 
be used but Mr. Crabtree had not made any economic analysis to see 
what process would be best. (Tr. 507, 521) He-estimated the electricity 
requirement of nearly 308 million kilowatt hours per year on the basis 
of a pilot plant at Niagara Falls which had: been visited by engineers 
from the Foundation. He agreed that the presence of silicates would in- 
crease the electricity and coal requirements. (Tr. 522) Augite, the 
principal mineral in the low grade ores, isa silicate. (Tr.:202) 
No basis whatsoever. is given for Mr. Crabtree’s. opinion as to the 
quantity or quality of concentrates from ‘such a plant as shown on: 
Exhibit 26a, If any ‘work was done at-all at the Foundation, it appears: 
to have been done by others. Mr. Crabtree acknowledged that his 
_ engineers had not tested ores from the Gebolla Creek deposit or any 
similar ores for Strategic-Udy or for any other feature of the opera- - 
tion. a a Again the i issue is in doubt as to whether the Strategic- 


19] UNITED: STATES UE NEW JERSEY ZINC” ‘COMPANY 205 
| | _ June 21, 1967 | 


Uayy process « Can. work ae pail whether it-can produce the sells claitned 
but not proved or whether it can operate at the costs estimated.?° 
. The contestee. castigates the Government witnesses for their creation 
(Of a “hypothetical” mining operation. It should be noted, however, 
that the mining operation was the hypothesis of contastee. Tt was 
contestes who hypothesized the grade of ore to be fed to the mill, 
the process there employed, and the product produced thereby. it 
was the contestee who proposed that the magnetite. concentrate of | 
hypothetical value be subjected to treatment in a hypothetical Stra-_ 
tegic-Udy plant to produce two hypothetically valuable products. All ~ 
the Government witnesses added was the estimate of cost of the various 
stages of the operation and the estimate of value of final j pr oducts— 
estimates which the contestee agreed were fair. _ 
Contestee seems to be under the 1 impression that. it is entitled to. a 
patent unless the Government proves that it has no digcovery. ‘This 
is notthelaw. | 
The duty of the ltteers of the Goreme is to insure that the 
laws are properly executed. The Secretary of the Interior as the chief 
officer of the Government entrusted. with the custody of the public 
lands is authorized to issue patents in. ‘proper cases. He “* * * is 
charged. with seeing that, this. authority 1s. rightly exercised to the 
end that valid claims may be recognized, invalid ones eliminated, and 
the rights of the public preserved.” Cameron v. United fiver, 252, 
U.S. 450, 459-460 (1920), | 
In United States v. Iron Silver Mining Co., 198 U. S. 673, 675-76 / 
(1888), the court said, 7 : | 


* * * Tt jg the policy of the Soramuient: to favor che’ development of mines ; 
of gold: and silver and other metals, and every facility ig afforded for that. 
purpose; ‘but. it exacts a faithful. compliance with the conditions required. 
There must be a discovery of the mineral, and a sufficient exploration of the 
. ground to show this fact bevond question, 


. 20 ‘Nev. ‘Montgomery. estimated ‘the PORE at $20 per don: assuming aes amounts of elee- | 
tric power would be available at low cost. Exhibit B, p. 5,. 
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| The fact j is 5 that the Secretary of the Interior is not authorized. to 
issue a patent until he is satisfied that the requirements of the statute 

- have-been met. Thus, whoever. may be said, as a procedural matter, 
to have the burden of. proof, whoever must. call: the first- witness, who- 
ever. is entitled to-open. and close the argument, the record-must con- _ 
— tam evidence necessary to. support the granting of ‘the claimant’s 


patent application. If the evidence does not-affirmatively show en- _ - 


titlement to a. patent, no ‘patent ¢ can. issue. eae oe es the Task 
of non-persuasion. | - 7 
At the pee conference tela March 15, 1961, the partis 
| stipulated | | 
- That the. Geen with me ee i alate cp 
; evidence. by the: parties: shall. ca as set out in the ‘Foster ve Seaton ae 27k 
F.2d 836. ; Sa | : oo | 


| In core case, in a Prenat brought by the Govemmant, the heaeae 
examiner had decided that the claims were valid. The Director of 
the Bureau of Land Management. reversed and Foster’s appeal to 
the Secretary was unsuccessful. United S tates v. Foster et al., 65 I.D. 1 
(1958). The claimant then resorted to the courts, éontending, as one 
ground for overturning the Secretary’s decision, that. the Government 
had improperly placed the burden of proof on: the contestee. It was 
| argued that the Administrative Procedure Act, 60 Stat. 241, 5 U.S.C. 
sec, 1006, states that “the proponait of a rule ¢ or order shall have the . 
burden of proof.” . The court said, | : | er 
The short answer ‘to appellants’ objection is that hey) and noe eae Gover fener 
are the. true proponents of a rule or order ; namely, a ruling that they have 
| complied with the applicable mining laws * * *, Were the rule otherwise, 
anyone could enter upon the public: domain. and ultimately obtain title unléss 
the Government: undertook . the affirmative ‘burden. of. proving that -no valuable 
| deposit existed. We do not think that PAneTEES intended eis: this burden 
. on the Secretary.” : i. ies 7 ade: 


The Foster case, Supra, is Smuhosig = for ‘is proposition that ‘tis 
burden of proof in a a contest, by’ the, Government. ¢ of. a ne claim 


21 Foster v. . Seaton, supr a, at 838. 
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is on ane alniman: Ie ia eect dees not eontala giifficient evidenée 


to persuade the Secretary or his authorized officers'that the law has 


been complied with, the Department cannot legally grant t the gratuity 


the claimant requests. Last Tintis Consolidated Mi meg es 40 - 
| LD. QTL (1911). 


A patent applicant must point. out the precise place where ie ae 


_ covery was made (43 CFR § 3450.1(a)) and must keep his discovery © ee oe 


points open for inspection. Andrew A. Carothers, A-14542 (August , 2 
27, 1930). These requirements have long been a part of the mining law. 


Silwer Jennie Lode, 7 L.D. 6 (1888), ‘Regulations, March 29, 1909, 37 es 
L.D. 728, 766. These requirements are consistent only with the theory +e 


that. the ‘burden of proof is on an applicant to establish his entitle- 
ment to a patent. The absence of substantial evidence of discovery - 
— moust result i in invalidation of his claims. : 
In summary, contestee described a method of mining and treat: a 
ment of the ores from these claims, the employment of which, it con- — 

tended, would result in a paying mine. The Government’s proof was 
that, even granting contestee’s claims to be true, it was evident that 


the operation could not succeed. Contestee argued that the Government — 
improperly included in its economic analysis the cost of shipment of 
concentrates to market. However, it produced no evidence that the acu 


freight. charges could be disregarded. 
This in itself is sufficient ground for denying contested’ s spel: | 
tions for patents. Not only are the facts alleged by contestee insuffi- 
cient to justify, issuance of patents, but the facts alleged are, for the — 
most part, unproved. The average grade of the ore was not: proved 


to be as claimed, the success of the proposed milling process was not. _ 
determined from actual experiments with the average grade of ore _ 


‘| which would be available at Cebolla Creek, and the Strategic-Udy . 


process was never tried on ores simular to those > to be i in the En 


claims. — | - 
The contestee had she ‘pana of proof on these issues. It must = 
: suffer the ane tae of its failure to bear that burden. 
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Therefore, parse to the ' authority deiawnted to the Solicitor By. 
the ‘Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1848), 
the decision of the. hearing examiner is reversed, the patent: applica | 
, tions are denied and the claims are declared to be null and void. : 


Frank J. Bin. . 
‘Solicitor. 
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“NORTH AMERICAN COAL. CORPORATION’ 
Jd ASE 0. Ni ORSWORTHY | 


Re A-30738 - ae | Decided June 26, ‘1967 


Coal eases and evniieae Leases—Coutracts : Formation and a Valiaity: Bid | 
and Award—Reguations: Waiver 

: “The failure of a. high | bidder at a sealed bia auction to ene with his bia 

oa statement of his citizenship and inter ests in. other holdings required by 

: - “regulation and ‘the invitation to bid” may be waived where the default has 
Pie him no advantage over Ele other a pe Gees Nae a 


| “APPEAL FROM THE BUREAU OF ‘LAND. MANAGEMENT | 


Aorth American Coal Cor poration has appealed to the Secretary. of 


the Interior from a decision dated: September: ON, ' 1966, of the Acting. @ ot 
Chief, Office of. Appeals and Hearings, Bureau ot aad Management, ea 
| hich reversed a decision-of the Montana land office rejecting Jase QO. _ 


Norsworthy’s bid for competitive coal lease: Montana 071813, dismissed ° - 
North American’ S| ‘protest against Norswor ye Ss: bid, and. recognized” 
| pony s‘high bid as acceptable... 0 : | 
« It appears s that on October 29, 1965, North en or Corps 
tion filed an application, Montana 07 1813 (N. Dak:) , for a coal lease on 
1,218.71 acres of land in T. 145 N., Rs. 87 and 88 W., 5th P.M., N.D. It 


7 being. determined that that land a other contiguous land were sub- 


ject to lease by competitive sale, 30 U.S.C. § 201 (1964), a sale was set 
for February 10, 1966. At the sale, which was by’sealed bid, North 


- American: sibiiitied a bid of $3,559 and N orsworthy one of. $4, 718.21. 


There were no other bidders. ewer ed S bid 5 was declare to be the 

high: ‘bid. | | 
Ena eee ‘dated: ‘March 3, 1966; ce and oie. Storied N oak 

‘Aviiepican: that its bid was Tower than Norsworthy’ s and that its de- 


posit of 14 of the amount of its bid would be returned to it in about 


three weeks. North American received 1 the refund check, without fur- 
| ther explanation, on March 28, 1966. a ae | 
In addition, the land office, again “on i; Mach a 1966; Seana a Sass non 
: rejecting Norsworthy’ s bid on the. ground. that he. had not submitted. , 
swith’ his bid a statement over his signature as to his ‘citizenship and in: — 
terest held in coal leases,” permits, or applications. as: required: by the — 
pertinent regulation, 43 CFR 3132.4-3(a). This requiremeéiit was sét 


| out in. a detailed statement ee the: lease sale which v was posted 7 


-Gacd 


- On ‘Ny 2 1966; North: ‘American: filed: a ‘protest: againsi the refund - 
of its bid. deposit, saying that Norsworthy’ s bid having'| been. hlkaiien | 
sage bids ‘was next highest and: ‘should. receive consideration. | 


“ALD, NG: i 


“913-260-671 7 
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‘Norsworthy, 3 in. turn, appesled an the jana office aaacs a filed | 


_ . with his appeal an acceptable statement of his citizenship. and other — o 
~. coal holdings. The Office of Appeals and Hearings held that North: | 
American, having failed to appeal from the rejection of its bid, had 


oe _ lost any rights it might have had by virtue of its bid and that the re- _ : 


_* jection of its bid kad become final. It then held that Norsworthy’ s fil- 
ing of the required statement, though late, would be considered timely " 


1966. 
. The issue, ae is whether Nom varihy: S high bid iad: as hen a 


under a provision of a regulation, 48 CFR 1821. 2-2( 2), authorizing | 
‘relief in the case of late filings, if certain conditions are met, at the dis- 
cretion of the proper official. | 

“In its appeal to the Secretary, North Winericat: cotitenids that the 


| pe ree giving relief for a late filing cannot be applied to permit 


the bidder. to cure a defect to the prejudice of the rights of another — 


bidder, that, even if it were otherwise applicable, relief should not be | 


granted. where another bidder has made a proper bid, and that the 


| =: — land office letter to it of March 3, 1966, advising it of Norsworthy’ oe 
\ high bid and that its bid deposit would a returned was not a final de- 


_ cision from which it must take an appeal in order to preserve its rights. 
Since it is undisputed that Norsworthy failed to file the required — 
statement with his bid, his.bid did not satisfy the regulation, 43 CFR 
8182.43 (a). That reenlation provides that “each bidder at a sale by 


= sealed bid must enbiit with his bid, the following: * * * 9 statement a 
over the bidder’s own Lacie with ce to > citizenship and interest -_ 


: held: * % 99. 


The issues, then, are whether the defect can be ved citer the > 
| raeidone of 43-CFR 1821.2-2(¢) or whether his bid could be ace 
_ cepted even in the absence of such a regulation or if it is not applicable. ee 

Since we dispose of the case on other grounds, we need not. consider) = 


: the applicability. of the regulation or. the consequences of North 
-American’s failure to appeal from the land office letter. of March 3.’ 


| the right toa Ibase despite the fact that he.did not comply with aman- — | 
-datory requirement of regulation 43 CFR 3132. 4-3 (a). | 


The Department’s usual rule, at least for noncompetitive ie <a 


of mineral leases or permits, is that an offeror who fails to comply with _ 
a ‘mandatory Poenont of.a. -Tegulation 3 1s not a Epes applicant ie 


i The réimlation ‘Provides : a ee ae | 
| “When the regulations: of this chapter: (except Parts 1840 ana 1850) provide: thata 


document. must:be filed or a payment made within a specified period of time, the filing of 


the document or the making of the payment after the expiration of that period will not 


_ * ‘prevent the authorized officer from:considering the document as pene: camel filed or. the ae 
a payment. as being timely made except where: ae ut 


"1. The law does not permit him to do so. 
2. The rights of a third party or parties have jneervenads. : ° ee ce Si 
3. The authorized officer determines that further senaidesstion of the “qoeiinent: ‘or 


3 acceptance of the payment would unduly. interfere with the orderly conduct of pastnea, . 
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re a fee 1S not eititled to ‘priority’ until the defect i is eid. Ruby Compan, | ¥ 
72. LD. 189. (1965) ; Virgit V. Peterson, A-30685 (March 30, 1967). 


Ina recent case the rule was assumed: to be applicable to competitive | 


| =. leasing, although the Department concluded that the particular ‘re- _ 1 
_ quirement a bidder failed to satisfy. did not apply. to the sale. under Cee 


A consideration, William J. Coleman, A-30241 (May. wee 1965). 


“We doubt that this assumption. is necessarily correct, for there’ i is = 


: pr ‘substantial difference. between noncompetitive and competitive leas-. a 


oe ing. When minerals are available for noncompetitive disposition, they . os - 
: must be awarded to the first qualified person who files a proper ap- 


plication. The Department has no way of. distinguishing between — 
_ offerors other than on the basis of the time in which they comply with 
its regulations. Since the lease or permit, its conditions, terms, rentals, ; 
‘are all the same no matter who the lessee is, the Department. properly | 
insists upon’ strict compliance: with its requirements. so that the ad- 
“ministration of ponconipetitive rr wall: be as. uncomplicated 
and fair as possible. Se | 
Where competitive bidding is “pbrmitted, however price ‘replaces 
time as the primary criterion. for determining who will be awarded 
a Jease-or permit. Competitive: bidding ; is based upon the underlying — 
assumption that all bidders have an equal opportunity to compe 
upon a common basis with other bidders.. -_ : 
North American argues that the integrity of. the bidding an 
7 would be compromised if the Department permitted a late filing ofa _ 
: required statement. It. points out that a bidder could withhold his’ 
deposit: until he determined. whether he wanted to complete his bid 
and. then, after an opportunity to reevaluate the desirability of Ce 
‘lease, file or not file the deposit as he sees where his interest lies, . 
This argument, assumes that all requirements | are equally important | 
. “so. that none can be. neglected lest some bidder gain an unfair ad- 
. vantage, We agree: that if a bidder could withhold his bid deposit — 
- without penalty he would be in a much better position. than. other — 


a bidders. However, since: the consequences: of permitting deviations: i in i = 
80 important : an aspect. of: competitive. bidding as the bid deposit would. _ 


; be so. destructive to: the orderly. conduct. of lease sales, such a lapse — : 


would not be excused. See as alcolm N. Mu Ki innon, aerate A-29996, - 
- (June 12, 1964). ae 


A statement relating: to a ee ther doidinad! ete 7 


- ie on a different footing. We must assume that the bidder is qualified - fe, 
Pe OF else there would be no reason for him to participate in the sale. If 


he is qualified, there. does not seem -to be any advantage peorning: om 
— to him from failing to file the required-statements. | 3 


: The only eee provided by the. uo for failure 0 of a high on : 
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- bidder who has been. ey a, ie to. complete the steps necessary. 
to its issuance, such as payment of the first year’s rental, submission 
of a*bond, signing the lease, is forfeiture: of the bid deposit. 43. CFR 
3132.4-3 (b). ‘Thus, every high ' bidder has an. opportunity for a second 
gues if hei is s willing to. part with his deposit, and one who has omitted 
Mes to any: ave high: bidder, ‘ 
The Comptroller’ General’ has ‘pooped that failure io) daacply | 
with’ 4: ‘Tiandatory requirement of a bid invitation, even. though | pre-. 
scribed by regulation, does not always necessitate rej jection of the bid. 
.-In.a‘ recent decision he restated the considerations pertinent to de- — 


=e termining when deviations from the: provisions of,3 an. advertisement 7 


for bids may be allowed : 


Whether éertain provisions ot: an invitation tor. - bids are “to. be, considered 
mandatory or ‘discretionary depends upon. the materiality of such provisions 
and: whether they were inserted for the protection of ‘the’ interests of the Gov- 
ermment or for the ‘protection of the rights’ of bidders. Under. an advertised 
procurement all qualified bidders must: be-given an equal opportunity to. submit 
bids which are based upon the same specifications, and to have such bids. evalu- 


| » ated on the same basis. To the extent that waiver of the provisions of an in- 


‘vitation for bids . migh result in failure of one or more bidders. to attain the. 

equal opportunity’ to compete on a common basis with other bidders, such pro- — 
_-yision must be considered mandatory. However, the concent of formally ad- 
_vertised procurement, insofar as it relates to the submission. and evaluation of 
. bids, goes no further than to guarantee equal opportunity. to compete and equal 
- treatment in the evaluation of bids. It does not confer upon. bidders any right to _ 
insist: upon the enforcement of provisions in an invitation, the waiver of. which | 


would not result in an unfair. competitive advantage to other bidders by permitting - 


a method of contract -performance different from that contemplated by the invita- — 
tion or by. permitting the bid price to be evaluated:upon a basis: not common: ‘Co: all 
bids. Such provisions must therefore be construed to‘be solely, for: the protection of 
the interests of the Government and their enforcement or waiver can have no effect | 
upon ‘the rights of bidders to which the rules and principles applicable to formal 


4 advertising are directed. To this end,’ ‘the decisions. Of this Office have ‘consist- 


ently | held: that where’ deviations from, or: failures’ to- comply with, the pro-. 
_ Visions of an invitation do-not affect. the bid price upon: which:a contract would 
be, based or the. quantity or quality of the work required of the. bidder in: the . 

event he is awarded a contract, a failure ito enforce such provision: will not in- | 


fringe ‘upon the: rights ‘of other bidders’ and the failure of a ‘bidder to comply as 
with the provision: may'be considered as a minor deviation which can be waived a 


-and.the bid considered . responsive, 45 Cones Gen. 221, 223 ee paneeing 40 
Comp. Gen. 321, 524 (1960)... es Oa es ee ee oP 
- In another case in which at was held that the Glare of a biddat to 
submit. photographs with his bid, as: required by: the bid invitation, — 
made the bid. unresponsive and required lta erjociont Compttoller 7 
‘General said: oe et a | 
Th 36 ‘Comp.’ Gen. 876 -we recognized the right ot ‘the contracting ' ‘agencies to 


| so that bids be accompanied by certain kinds’ of: information; which would | 
include photographs. We stated: in. the cited Case, at page B78, : that where in- 
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formation is deemed essential the. ‘nt ation: should contain an affirmative iseates 
ment to the effect that failure to conform will result in rejection of the bid., The 
concept has been expanded to the point. that where designated information is by 
the terms of the invitation required to be submitted with the bid the inference 
arises that the information is. regarded as material and failure to. conform 
requires the rejection of the bid. 39. Comp. Gen. 247, 249. That rule, however, 
applies only where the information goes. to the responsiveness:of the bid. Where 
the information is intended to be used in determining the bidders’ responsibility, 
it may be changed subsequent to the bid opening without prejudice to. considera- 
tion of the bid even where the invitation warns that failure to conform may result 
in rejection of the bid. 39 Comp. Gen. 655 ; id. 881 (1960) 43) Comp. Gen, 1%, 109 
(1964). 


In the case last ana it was hell that a failure to si briit with: a bid | 
a list of business affiliates, if ¢ any, could be waived, although the pro- 


 curement regulations stated that any bid which failed te melude the | 


statement would ‘be rejected. 39 Comp. Gen. 881 (1960). : 
In still another case, it was held that a drawing piso das! to ee . 


ps BPS ‘mine a winner among two low tie bidders would not be upset although : 


~ 1t was held without the. bidders. being present contrary to a Federal 


: ‘Procurement regulation since'the ' purpose of the regulation, the avoid- 
ance of any suggestion of impropriety, had been satisfied, as well: as 
‘the objective of the competitive bidding statute, which is fairnées and 


a sa ance in selecting the lowest bidder. 44 Comp. Gen. 661 (1965). ~ 


» Again in B-158290 (January 17, 1966), a bidder’s failure to furnish : 


a “Bidder’s Qualification Statement” was waived on the grounds that. 
- it dealt with the competency and ability to. the bidder to perform (his: . 
responsibility) | and that informational material relative to the respon-. 


stbility of a bidder may be furnished after a bid opening. where ioda 


so does not affect the substance of ine bid or 1s not otherwise pre] judicial | 
to the bidders. gS 7 

_-'The principles set ote in 1 this case, we believe, are pertinent t to the 

disposition of this appeal. 

- The statement Norwortie failed to file dealt solely. with his quali . 
“gation to hold a lease. His neglect in filing it with his bid neither gave 
him an.advantage nor worked to the detriment of any: other bidder. 

‘In the words of the Comptroller General, the statement. was “solely — 
_ for the protection of the interests of the Government * * * [and] can 
be waived and the bid considered Peper e ” 40 Comp: Gen. 221, 324, 
supra. : 

‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 (4) (a) 5 24 E.R. 1348), 
‘the decision of the Bureau of Land eee 1S, par the reasons 
‘given, affirmed. Re eee ae Ger eee 
Recadetiy cane ie -Feann Ji: }. Baner, oo 

“Solicitor 
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| Color or. Claim of Title: Generally—Color or Claim of Title: Cultivation— . 
Color or Claim of Title: Improvements. . a - 


“The improvement or: cultivation. of lands: other ‘fan those belongitie Ye the 
‘United States is not sufficient to meet the cultivation or improvement require- 


ments as to Government lands for which application is made as a class 1 4 


Age elaim under the Color of Title Act. 


- Gator» or. Claim of Title: Generally——Color or ‘Claim 4 Title: Cultivation— = 
Color or. Claim of Title: Improvements _ 7 


Where the: requirements for a.class 1 coler of title claim have been met as. re 


“not lost as to the remaining portion of the land which is neither improved 
nor cultivated. pee he . 


APPEAL FROM THE. ‘BUREAU OF ‘LAND MANAGEMENT —- 


Bobby Carlton has appealed. to the. Secretary of the. Tnterios from: es 
ee ‘decision by the Acting Chief, Office of Appeals and Hearings, Bu- | 
-- reau of Land Management, dated October 11, 1966, , affirming a decision. 


a ‘by, the Bureaw’s New Orleans office, dated: June 24, 1966, rejecting his 


: application to purchase a 7.12-acre tract described as the Fri. SEY, 
- NW414 of the SYANW4, sec. 6;-T. 11 N., R. 10 W., 5th P.M., Cleburne 
- County, Arkansas, pursuant to the Color of Title Act of December 22, 


- 1928, as amended, 43'U.S.C: 88-1068, 1068a (1964). 


“Carlton? S epplication x was filed as a uclass:1 1 claim, defined in in. 43 20F R 


Ss 28 1—1('b).as one held: 


oe - * “in: good faith and in’ ‘peaceful adverse possession by a claimant; his an- 


‘ene to. a: ‘tract of land and the United States, on the mistaken. assumption: that a as 
. ‘the’ tract is privately. owned, takes and floods a portion of the tract which 
a contains all the required improvements: or cultivation, the class 1 claim Ise, 4 


ae cestors or grantors, under claim or color of title for more than 20 years; ‘on: which ..- 
valuable. improvements. have been placed,: or on: which: some. part, of. the tad 22 


_ has been reduced to- cultivation. * * * | 


7 The. application. was rejected on -the ona that the peer iks had ve 
_, therein’statedthat there are no structural or cultural epee ee - : 


ha value. upon. the land, and that the land-has not been cultivated. 


«In his appeal to the director, ' appellant explained that he did not 
; andertand the meaning of:the statements asked.in the application-and 


- , was under thei impression that the questions applied:to each individual 
acre. He asserted that the land applied for had been a part: of a farm © 7 
unit. upon. which houses, barns, fences and sheds had been constructed 


and | maintained: and that the “lands in question” had. been: plowed, = 


cultivated, pastured and improved and agricultural crops harvested _ oe 
= fhevetean and that woodlands had been harvested for marketable 


| timber and for fuel for home use. He filed three affidavits to a i 7 


om. za] _ sehen On BOBBY; CARLTON | Fa hee nte 2 Pa: aes 


. uly 2h, 1967 


| hickee assertions. "Ph ese ‘affidavits indica that the Ban cae cone - 


ree prised 216 acres. The appellant asserted that in his application hesaid’ 
that this particular small. portion of the farm. had not had buildings 


| . on each. acre,. and. he stated. that. with. ‘proper assistance | from. better: _ . . : 
ecm informed persons he could have submitted all of this information when 


he submitted his original. application. He-submitted two deeds from. 
which he traces his title to the land. These include lands described Dawe Fee 
the. SYUNWY, of section 6, which would include the land covered by aoa 
his application. © he ae, 
ae In affirming. the Peeioe of the ‘abblication,. the eres Chief, Of a Se 
Poca fice. of Appeals and Hearings, stated that, although the land had ‘been 


2 part, of a larger farm unit, there was no evidence showing that. there | : 


were any. valuable improvements on the land sought or that any por-. 

tion thereof had been. cultivated at the time he filed his application. ae 
He concluded that an application must. be denied: where the applicant’ 

fails to show to. the satisfaction of. the Secretary. of the Interior that. 


- yaluable improvements: have been placed on the land applied for,. or 
that. any part thereof has been cultivated, and that such improvements 
were in place at the time of application, as required by the act, citing 
Lilian: Zellmer Sharlein, County of Langlade, Wisconsin, A-28198 a 

7 (April 19, 1960).; Homer Weel: Mannia, 63 1.D. 249 (1956); Lewis 
ad. A. Bockholt, Jeanette B. Fischer, A-27906 (May. 4, 1959). He 
pointed out: that. record information. is to the effect that all of the eul- 
tivation ‘and - improvements were on the other portions. of the farm 
- unit. referred. to by the appellant at. the time.he filed his application 
and are, at the present.time, covered. by the waters of Greers F ‘erry, ; 
Reserva, constructed. -by the Corps of Engineers, United States De- 
partment: of the Army, and that the.7.12. acres applied for are on a 
steep slope above the reservoir, which constitutes. a poor, site even: for | 
~ upland hardwood.timber. ~ . 

By Public-Land Order 3845 dated Ociober 5, 1965 (30. F. R. 12947 ); 
the fractional SEYNWY, sec. 6, described as containing approxi- 


mately. 16 acres, was withdrawn frat all forms of appropriation under 


a the public land laws and:reserved under jurisdiction of the Corps of — : 


Engineers for-the: Greers. Ferry Reservoir, subject to valid. existing ao 
~~ rights. This withdrawal would not: preclude the perfecting, ofaclaim ~ 
under the Color of Title Act if a valid. claim was created. before the _ 


a ‘ withdrawal. Clement Vineent- Tillion, Jr, A-2927T- (April. 12, 1968). x, 7 


ae : Since. the amendment of the Color of Title Act by. the act. of J uly 28, 


ee 1958, 67 Stat, 227, the Secretary. no longer has.discretion to refuseto 
Issue. patent 1 to.a.person whe, satisfactorily : shows. that he j As. entitled tO oe 


a class 1. claim. See Léllian Zellmer Sharlein, ete., supra. The question ae 


.* here i Is whether it has been shown, that ‘the: requirements of the act : | 
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as to improvement or cultivation of fs tract: have been fulfilled, re- 2 
‘quiring this Department to issue a patent. to the applicant: — "es 
‘The appellant’s statement in his. application supported the conclu- | 


on sion. of the: Bureau that there were no improvements. or cultivation — 


of the tract. He has since attempted to clarify the remarks i in his ap- 


_ plication. He has stated that the tract was a part of an entire farm 


unit of 216 acres used by his family for 50 years, that this unit did 
have construction and improvements on it and was cultivated, timber 
was harvested, and the land was grazed and enclosed by a fence, with 
farm. roads ‘med by the owner through the land. He contends that 
under the Color of Title Act it is not necessary that each acre has been — 
= cultivated or improved | because in areas such as that involved here, 
a ; where the lands are rough and mountainous, at would be impossible 
~ to do so and to obtain the benefits of the law. 
_, The Color of Title Act does not specifically state to ae extent - 
<= improvement or cultivation must’ be done upon a tract. It requires only — 


_. that the tract be one “upon. which valuable improvements have been — 


| placed, or on which some part of the land has been reduced to cultiva- 
tion.” It is apparent from the act that the improvement, or cultivation 
must be upon the tract of land which is held adversely to the United 


 . States and which is not owned by the claimant. ‘Thus, where the Gov: 


ernment land has been thought to be a part of a larger parcel of Jand 
owned by. the claimant, improvement or cultivation of the land to | 
_ which the claimant: has complete title will not satisty the requirement a 
as to the land‘to which the United States holds title. Therefore, it is 
essential that: there must be a showing of some cultivation or improve- 
“mhent of a. tract which is owned by the Government, and not simply - 


OE other lands’ belonging to the applicant or someone else. 


«Tt appears that’ the 4. 12-acre tract was a part of a larger tract con- 
- sisting of 16 plus acres which was owned by the Government. Ap- 
_ parently 9 acres of that tract were purchased from the applicant by | 
‘the Army. ‘Corps of Engineers, together with other lands:owned by the 
applicant, on the assumption that the 16 acres were also owned by the 
-appellant. ‘He states through his attorney that the 7.12-acre tract was 
not purchased: by. the Government because it was not: neéded for the 
project, and ‘that hé' did not know of any claim. by the Goveriiment to 

_ the tract until after it purchased the other 9 acres. He has not. clearly © 


se shown: that: there were improvements or cultivation upon. the 9-acre 


tract. which. ‘the’ Government, presumably purchased: from him, al- 
though title was in the Government. However, there is evidence that . 


there were improvements. on or cultivation of the 9-acre tract ina re- 


_ port designated “Tract Examination Sheet” j in ‘the’ record. This report, 
referring to the Fri. SEYNWiK of séction 6, containing 16 plus acres, 

states that a prelake photo 1 mosaic in the Corps: of Engineers Project 

Office : at the dam site “shows a bottom land field of about 4 acreson 


Siti eek os ORR. caRLToON — titi‘—~sCST 
oe July 24, 1967 | a oo 

| thi tract, e It also states that the portion. of land with improvements - 

has been conveyed to the Corps of ‘Engineers and is now flooded. Thus, 


if there was cultivation or improvements upon the 9 acres of land 
which was owned by the United States but claimed by the appellant, | 


purchased from him: by the Government and now flooded, the question - 3 
arises as to what effect this should have upon his claim to the remain- _ 


ing, unsold tract of. land. In. other words, if the Government had title 
_ to the 16-acre tract and if the appellant could have satisfied’ the re- 
- quirements of the Color of. Title Act to that tract before selling a por- - 


_- tion of it to the Corps of Engineers, should he now be pEsclided from 


3 acquiring a patent to the: remaining. land because that portion. of the _ 


ee: tract - mneen ge the ‘requirements; has been ‘relinquished and ° is. now 
- flooded ? | | 


We do not think that he sould be ‘precluded: “Assuming that the | 


. appellant had a. valid class 1 ‘claim at the. time when’ the 9 acres ere 


acquired by the Corps of Engineers, we do not. believe that he should. 


~ beheld to have lost his rights to the remaining 7,12.acres because all the a 
_ improvements or cultivation were located within the 9 acres. The 
‘record does: not show whether the: appellant. voluntarily sold the 9 _ 


acres to the Corps or ‘whether the land’ was condemned. There is no 
reason to doubt,. however, that. the land, would. have been taken by 
the Government, even without. appellants. consent since it was.to be 
— flooded. We: have then the narrow question whether a:qualified class 
—-1claimant for a tract-of land should lose his rights to a portion of the 
tract because the Government takes the remaining portion which con- 
tains the qualifying improvements or cultivation. We do not believe 
- that he can be deprived of a statutory. right in this manner. 
Therefore, we believe that the legal conclusion reached 3 in the deci- | 


sion below is incorrect, if the facts as to improvement or cultivation of a 


oe portion: of: the tract owned by: the: Government are ‘as assumed ‘in 


this decision. If, on the other hand, the tract ‘of Government land was 
not improved or cultivated when: it was flooded: by the Government 
‘and the only improvement. or cultivation was upon land to which the ge tee 


applicant. had complete title, then his apo would 1 not meet thé 
requirements of the Color of Title Act.” vi | 
- Accordingly, the case will be returned to the een fei finciee . 
consideration of appellant’s application, and allowance of the applica- 


tion if upon investigation or from further’ information from the’ ap- 
-’plicant, the Bureau confirms that: the’ factual assumption is correct | 


that ‘there was cultivation or improvement upon the 9-acre portion of | 
the tract which | was owned: by the Government. before sii and | 
there i Is. no ) other reason. ve for denying 0 the. eo aan 


ree 


(278-260—97 2 ot a 
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_ the Secretary of the Interior (210 DM 2.24 (4) (a); 94 F. R. 1348), | 
the decision appealed. from is set. aside, and the case is remanded. to 
= ‘the Bureau for further action consistent with this decision, 


-Ernzst. F.. Hon, 
Assistant S oo 


_ APPEAL OF ‘HARRIS. PAVING AND CONSTRUCTION COMPANY 
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Contracts: Goninon: and Operation: ‘Changed. Conditions Contracts: ae | 
. Construction and. Operation : Changes and Extras—Contracts:.Forma- bes 
‘tion and Validity: Implied and Constructive Contracts—Contracts: - 


_ Disputes and Remedies: Equitable. Adjustments. 


Under a contract for the construction. of a road requiring fee use of. a. soft . 
|. type of rock known. as oolite, to be obtained from adjacent borrow. areas, — 


* ‘and where: no subsurface investigations had been conducted by the Govern- a ee 


ae ment to determine the availability of oolite in sufficient quantities, the con- 


Z tractor. was entitled to rely: upon the representations in the contract with 
_ respect to the presence of sufficient oolite materials. Upon excavation of bor-. 


Tow pits designated by .the Government when ‘the contractor encountered “ 


-much harder rock. that was difficult to. excavate and crush, and little: if any 


hc ‘oolite material, the condition so encountered was a ‘changed condition of | 
the’ first category. within the’ meaning of Clause 4 of Standard Form 283A.) 


--... The direction by the contracting officer that-the hard rock be utilized for os ~ 
oe constructing: the road. ‘was a. constructive change and the contractor is en- 


A titled: ‘to an. equitable. adjustment . upon either theory;: whether a. changed 
A condition, was encountered. ora constructive change was made. Ba, eile 


BOARD OF CONTRACT APPEALS 


“The contractor. ae timely appealed from the: secant of the con- 
ating officer dated March 2,.1965, denying -his claim for additional - 
compensation based-on an alleged ree condition. Be hearing was 

“held on. December 6,7, and 8,.1965. . : fn 
The contract .at issue was awarded to ‘the sspellanes (hereinafter . 
= ‘referred to as Harris) by:the National Park Service on January 24, -— 

1964. The contract, which included Standard Form 23A. (April 1961 

> Edition) , called for the construction of a loop road of approximately # 

14.9 miles (where previously only a single road existed). leading to and 
_ from-a fire observation tower situated within the Everglades National 

~ Park. ‘This road is known as the Seven Mile Fire Tower Road. The 
- contractor was also: ‘required to construct.a number of: parking. areas 

and walks in the fire tower. area and to rebuilt the old. road. Work.on. 
this. project was. scheduled .to.be completed within. 180: days’ after 
receipt. of notice to proceed. However,. as. a:‘result of a series of change — 
orders, this time period was extended by 131 days, changing the 


. é completion date from aioe 29, 1964 to Ja Biary © 8, 1965. Work was v3 


ay APPEAL OF ‘HARRIS ‘PAVING AND CONSTRUCTION. CO. a : 
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| erie acu and: ee on. ae anuary. 9, 1965, ‘the’ contractor. ee E 
~ ‘being assessed 50 dollars in liquidated damages | for: the one: oe of ee? 
ts Cany. This assessment is not disputed. ct. 22 
-. The contractor’s bid price of $238,565. 1 B: was se inenacsal by the Gov: ae as 


ernment to $250,613.25 as.a result of Change Order No. 1 requiring an 
additional amount of fill, to:be paid for at the unit. price bid for | 
_ “unclassified excavation for oolite fill.” This amount was received by 
the contractor in a series of progress. payments, the last one being © 


made on ‘February 1,:1965, after the work had been completed and —- 


| ~accepted. At this time a release of claim was executed by the contrac- ee 


* stor’ excepting’ therefrom a claim for additional compensation in the . 


~ amount of $75,250. In support of this claim the contractor submitted a ; 


letter stating that while the.contract had called. for the excavation of 


-oolite rock, the materia] that he encountered in the designated: borrow — 


areas , and which he was instructed to excavate, was much harder than’ 
oolite: and involved a considerable amount of unanticipated difficult. ~ 
work, and additional time and ‘expense to excavate. ‘The contracting © 


officer denied: this claim on the grounds that any changed condition 
that might have existed had been previously. resolved ‘bythe parties, 
-- and that the contractor’s request for adjustment was untimely: 
In addition to its position that the notice of a changed condition 


was. untimely, and prejudicial to its rights, the Government, in this : tot 


_ appeal, argues that no representation was made as to the. materials to. 
be excavated, and that, in fact, only a rather small amount of oolite i 
was réqiiired under the terms. of the contract specifications.’ ; 


Counsel for the contractor asserts that adequate notice of the changed cA 


condition was’ given to the contracting officer, and that. the rock that 
was encountered in the éxcavation of the borrow areas differéd so 


materially from what was represented and anticipated: that he is ©: 


- entitled ‘to ‘an ‘equitable adjustment, of his contract pee under the | 
changed conditions clause. - 
_-. Before proceeding to. a discussion of the respective merits oe thisss - 

ie contentions, it. would appéar useful to summarize what occurred in 
the. performance of.this contract and the manner in which the dispute — 


arose. Prior to submitting their bids, all prospective bidders | were _ 


ee invited to-meet at the project. site for. a briefing concerning the con- 


& struction work. to be required and for a visual inspection of 'the project a, oi : 
- area. The general locations of the road and borrow areas were pointed ae 
out, These: locatioris however could not be. precisely. determined as the 


a 7 job of. staking and laying them out was an item. of work. to be:per- - - 
formed under the contract. From the description given at the hearing 


ee by Mr. Frank Pr, Webber, the — of the ° appellant, it boca ji 


ae 4 Governmput'e pogh ona Brief, Be 4. ae Fee ae Bart ene ae 


a2 oe Note 1, supra, p. 
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| ‘that at thie time of this meeting the area was apenenally overgrown and | 


a0 ‘swampy, the only clear area being the old ene cond Tending trom ; : 


the highway to the tower. | 
After the contract was pened to Harris, aon ee notes to. 


a proceed was given, a pre-construction meeting was held, with repre- 


‘sentatives of the Government and the contractor present. At this time 

the general work rules were discussed and the government emphasized 
its desire to protect the wildlife in the area and preserve the natural — 

appearance of the surroundings. 'To achieve this result, it: was required 
that the borrow areas be sloped and dressed. when excavation was com: 
pleted. It was also: at this meeting that Mr.. Scholer,. general superin- 
 tendent:.of Harris,. discussed the manner: in which he planned..to 
excavate the. required fill material.;The plan he submitted: called for 
excavation in deep narrow cuts, rather than shallow digging over the. 


extensive surface of the borrow areas. [t was explained that by using 
_+ this ‘method the cost. to the Government. would: be reduced, and the. 


contractor.would obtain greater amount: of useful. material with a 
minimum. of excavation. The anticipated savings were attributed to 
the terms of. the contract; which provided that payment was to be. 
made for the: quantities of atarial excavated without: measiiremeny of 


the material actually placed.‘ B | | 
. The whole: subject of excavation. of ie iw area. Was “of prime. 


: concern to the contractor, as this item coristituted the major part. of 


the work and about 75 percent of the contract price. The method set 
~~ forth by Mr. Scholer apparently met with the approval of the Govern: 
ment, for . this: was. the manner ‘in which the a was. fea 
performed. rl = Ce eae De a ae 

- The tontractor received eee to eet on Mira 2, 1964, and 
work was begun soon thereafter, the first task being that ss ee out 
and.staking the borrow areas. and the roadway. The record indicates © 
that excavation began sometime around: the middle or latter part of 
March, and that shortly thereafter the problems of-excavation. now in 
| dispute were encountered. Mr. Bramson, the Harris field superintend- _ 
ent, testified at the hearing that the material immediately below: the 


i surface was extremely hard and could not: be moved ‘with epee aes 


normally used for oolite excavation.® ', 
On April’7, a meeting was held at: the site: with: as Park. engineers . 
and Harris officials present. The subject of this meeting was the suit- _ 


- ability. of the material being: excavated, At having: been. previously. dis- 


| ordered vy cease work In the excavation of these materials. 6 ‘Mr. Web: 


as Tr, 100-101, 

47, 138-139. 
«8 Tr, 194, 3 = < 
. 8B see File, Government's letter, April 8, 1964, " os 
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ae tes president of nats ther eafter ea, a antag ane die ene _ 
tracting officer, Mr. J oxeph, in order to further discuss the problem of 


the materials ' in the: borrow area. A meeting was subsequently held on. 


April 20, at. which time a number of decisions were reached in an at- 
tempt to alleviate this’ problem. These. decisions were summarized in . 
the contracting officer’s letter of April 21.7 This letter directed the con- 
tractor ‘to continue to: excavate in. the designated borrow .areas: and 
utilize ‘the available material found :below the marl and muck over- 
burden: and. above the sand: strata. He -was also instructed that: when 
suitable ‘oolite rock was found it should be set aside and used for the - 
upper layer of the road embankment. The use of sand was to be: al-. 

lowed in: reasonable quantities tobe determined in the field by the 


project supervisor. These requirements were. all accepted by. the con: 


tractor.® Testimony: given by-Government witnesses at the hearing i in- 
dicates. that: the question.¢ of ‘the hardness: of the. materials was. also. 


| _. discussed at:this meeting.® en a has eee Oe oe. 
- usA-problem in the excavation ot the boos areas again a arose on. n- May Shs athletes 
oT, at which time, a representative of the contracting officer-ordered ~ 


| boseey. area number 3 temporarily. closed when it was discovered that. 
too’ large a quantity of sand was being excavated. In.a letter.of June 1,. 


Mr: Scholer of. Harris acknowledged - receipt. of this- closing order and: a 
_ submitted: a request-for.a-time extension and additional.compensation _— 
for the delay-aind costs that would-be incurred by this action2° Inad- « 
dition: to this delay, he: also. cited the stockpiling. requirement. of the 
April. 20 ‘resolution as causing added expense and delay. This request. ae 


was grounded on Clause 36 of the contract which provides that a price. 


adjustment be made for delays and interruptions of work caused by 
the Government. It-was denied by the contracting officer on a'finding — 


that this closing did not cause a delay nor did the stockpiling change’ | 

the contractor’ s previous method of work.’ 11. On J une 23, another meét- 
ing ‘was held between the parties at which time it was ‘dsbided to-per- 
-manently close borrow area number 3 because of the unavailability of. 
suitable material in that area. Plans for ae the ¢ area, were ° dis- 
cussed and agreed | upon.” oe 

‘On August 10, Mr. Scholer again wrote » to the contracting officer and 
: requested a 90- day time extension.”? In ‘support of this request, he re-. 
capped. all of the difficulties and resulting delays that had been en~ 
countered i in the excavation work. Particular mention ° was also made i" 


7 Appeal File, eoeSanats letter, April 21, 1964, 
§ Appeal File, Contractor’s letter, fot 22, Nee: 
8 Tr, pp. 320 and 365. ; 
10 Appeal Wile, Contractor’s letter, June 1, 1964. - 
11 Appeal File, Government's letter, June 9, 1964. 
_ 32 Appeal File, Government's letter; June 29,1964: ' ne oe ar 
3B Appeal File,. Contractors s s letter, rte tt 10, 1964, es 
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of the fick that the materials encountered had differed materially from i 


~ ae what had been anticipated after studying the contract documents and. wee 


making field. observations prior to preparation of the bid. Subsequent : 
_ -to this request, change orders 3 through 7, bearing dates ranging from 
| August 24 to December 9, were issued granting a total of 116 days of 


time extension. A large part of this time extension was attributable to. ; 
the excavation difficulties. A separate extension of 15 days had been: — 


- granted on March 25, 1964, because of a-redesign of the: road."*: | 
On at least one other occasion, the reality of the hardness of the ma- 
terial in the borrow area was recognized by the Government represen- 
_ tatives during an inspection of the road. The inspection report. trans- 
mitted to the Chief Engineer stated that because of the hardness of the 
— material certain changes had to -be made in the | ic adieu: og 
"¢ dressing the slopes."® (Italics.added:) ~ a ae 


- Counsel for the Government has: contended: dat the esatnmee specifi- wie es 


“dations make no ‘representation. as to the material available in the bor- 


row areas,'¢ and that only a small amount of oolite was in fact required. ea. 


ee fy under the terms of the contract.” In support. of this point counsel cites 


> the: work description which requires “approximately 2500 cubic yards. 


: | of oolite fill embankment: for structures,” 18 and change order number 1. ; | Wa: 
| ‘requiring: an additional 7520 cubic yards of oolite fill. This. position 


is ‘without merit, however, as-it fails to give proper recognition to the. ~ | 
= remaining: portions. of the contract’ and. the: positive requirements for’ — 


— | ? -use‘of oolite, confirmed by the conduct of the parties, The rather brief a - : 


— description of the work appearing on ‘the front page of the contract. 


a = and cited above is quite clearly mortified aye the contract ot specifications ‘a 
icf which — as follows: 8 ae Cae Ue ae 
Pes see SPECIFICATION 503—OMBANKM ANT ae 


Clause 503-2.0 MATERIALS: oo aaa 
Delete in its: entirety. and substitute the slewing : : 7 f sane 
Oolite rock. shall be: used, for fill material. and. ‘shall be obtsined” from lecat 


borrow areas as. indicated | on. _ the, plans. Or as. directed by the eee * 


Officer. a 


This provision stands out nailer Cronica Coa it isa ‘complete. 
‘revision of the original specifications and is inserted in the contract at 
the very beginning of the Embankment Specifications. It distinctly re- 
quires that oolite be used for all fill material and indicates that this is 
available in the. designated, borrow areas, The work drawings, intro-. 
~ duced as evidence by the Government, also illustrate that. oolite was.to | 

14 Appeal File, Change Gricie numbers 2 through Me e a | | | : 
16 Appeal File, Government’s: Memorandum, November a, 1964, 
_ Note 1, supra. ; Beet te ages ia 
Note 2, supra. = 

_ 38 Appeal File, Contract, general deseription, R fe 


e - % Appeal File,-Change Order 1. 
+ 88 Apel Peet Contract t Rpecifieations, Section 508-2. 0 ‘amendment, P. 2. 


3 RIED ; APPEAL OF HARRIS: PAVING AND CONSTRUCTION. C0. 1293. 
ae." a es July 31, 1967 pa a te 


~~ be al for the. Gaia of ve roadway: ee Cotzespandaies con-- 


tained in the appeal file indicates: quite definitely that. the contracting 4 ss 
officer anticipated and intended that oolite would be used for all fill. _ 


- material.2? In view of this manifestly. conclusive and uncontradicted ree 


a evidence, and the rule that contracts are to. be read as a whole, the 7s 
ae interpretation advanced by. the Government is unreasonable and is : 
a rejected. _ | | | 


The fics: of this case, ‘as ee by. ‘the Ee Oe in , the 
7 appeal file, and the testimony received at the hearing, generally sup. 


as port the. position — of the contractor that the material that was en- 
countered was not oolite.. Asa result, the excavation. was more time; a 


- consuming and expensive than had been: anticipated. At the. hearing 
the contractor called as an expert witness, Mr. John Arribas, an engi . 
neer who, at. the request. of Harris, had visited the site to collect ma- 


 sterial: On. “which. he later ‘performed various. tests. 24 Asa result of these 


tests and ‘his visual inspection, he submitted a. ‘report concluding that 
the rock formation at the site was not oolite, but a denser and. harder 


substance, probably Fort Thompson Rock, or Tamiami Limestone. Seis 


. He testified that the. tests. which he had. performed on ‘the materials oy 
he collected resulted in. a, finding that it would take about1 nine times as, : 
much Breese to fracture and. shear these materials as. would be re- 
questions concerning. a set ‘of Water Supply Maps auroduced’s as evi- | 
- dence by the appellant. These he. said demonstrated that. ollite * was s not . 
available in large quantities in the area of the project site27 ae 

Mr. George. Brown, an explosives advisor and. technician for : a éhiemi- 
cal supply. company, was also called as a witness by. the contractor. 
He testified that he had been contacted by. Mr. Scholer of Harris when 


_ the company - encountered. difficulty. in. the excavation of the. borrow a 
areas. He. explained that at the time he: first visited the site the con- 
| ~ tractor was using a method of blasting normally used for oolité ex- _ 


cavation, but the results. were nat satisfactory, for large. boulders were 


- being prodiiced that. were not suitable. for. embankment purposes. ADs a: 
This result he attributed to the hardness: and, density of the rock ma-_ 


- terial, whieh i in his oe was not ollite. He peo and supervised 4 


: “21 Government's Dxhibit H, sheet 8. - : : ae re ne 


a 2 Appeal File, Government’s letter of April 8, 1964, which instructs contractor to “furnish - 

and’ compact crushed oolite material as specified in Section 508-2.0.” Government's letter: . 

of June 9, 1964, which allows use of borrow area number 3. “provided you: comply with Le 7 
terms of the contract and provide only oolite rock and not unsuitable material.” Mica SON -. cP ide - 


3 Fred R. Comb v v. United ici 109 Ct. Ch. 259 Slee 
ot Tr. pp. 15-17. a pear aiees, Troe umese’ ce 
88 Dp, pp.-18, 22, 41, jana 45. 

26D P p. 20... 

_ «aE, Pp. 23-27... 

on Tr. Bp. 66 and 68. 
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. aration of iietals which were more dense than ‘oolite. This method 
3 required the use of a different type drill, increased drilling work and 
more dynamite.” It appears that this procedure worked more satis- 
. factorily and was used with minor alterations throughout. the. re- 
- mainder of the excavation. Brown also testified that. while he ‘was. at. 
the site, test drillings were made in an effort to locate oolite, but that | 
to his knowledge no softer materials were ever discovered.*° eee 

‘Mr. Bramson, the Harris field superintendent, was called upon. and | 
testified . as to the problems of excavation, the material encountered, | 
and the ‘unsuitability of equipment normally used for oolite excava- _ 
tion. He cited as causes of delay the presence of boulders in the drag- 
line®? and the additional. time’ néeded to crush the materials after they 
had been placed: 88 He described the increased costs of trucking and 
frequent breakdowns of equipment as being | causes of added. expense. 34 
The cleaningup operation was also mentioned as requiring extra. cost ; 
and. time’ because of the. necessity of removing. a large number of 

boulders that were too hard to be crushed. | | 
“Mr. Webber and Mr. Scholer, president. and general superintendent 
of ends respectively. * were, also called upon to vanity, 3 and in 1. addi- : 


ee ee er 


hia using | ‘their: past cost: experience “for. oolite aeavation, ‘which they 
were led to believe was the available material. 6 The examination made rs 
, of their’ ‘backgrounds peveals that. they. were quite. familiar with the 
area and. experienced j m the excavation of oolite for use in n fill for roads - 
| and similar construction. — | Pe 


that. ine broad subsurface material was not. t oolite. ‘pit: a pauch | 
harder material that, was more expensive | to excavate and to crush, and 


pias 


testify that he had. seen ‘oolite at the site, but admitted he had x no o idea 
how much was “available. a7 "The contractor has never claimed that no 
| oolite was ‘present, only. that it was not available in . the required - 


amounts. a oa he 
2 Tr, pp. 69-75. 
Tr. p. 91. 

St Pr, pp, "185 and” 194)" 
- Pp," p, ‘19%. ~ 

aap, pp. 195-196. oe re "Ge ae te aL = nie See nyt 
8p, pp. 196-197. Ge Be ie i ae oe ee nk AAS ES oer 
3 Tr, pp, 102 and 136. Se haw? ie eae a ae a oe eee 
Tr, pp. 374-375, The guttataat nae ene jected that nection} ‘une -eitencion's 

equipment was generally new. and in good shape that there was a high rate of breakdowns. 
Tr, p, 391, iar ates 


Fes = : APPEAL OF ‘HARRIS PAVING. AND CONSTRUCTION: co. 225 


duly 31, 1967 


|The Coca has also qitaeapled. to. show tah ihe: om oe . 


es confining his excavation to small areas within the large borrow. regions 


: might. well have failed to discover large quantities of oolite.. How ever, 


- no. proof has been ‘offered: that. there was :oolite available, while the: 
maps introduced by the contractor would tend to show the opposite. 
_ Such speculative testimony and argument-can, therefore, ] be'given little 
 if-any weight.** Based on the evidence. received on'this question, the 
| Board finds that little if, any oolite was present, and that the.material 7 
ee cee. requined: sabetantielly greater costs for excavation. and i” es 
| _» Ornshing. ee oe ees ee 
: The: contract ieued. iS Haris ee the ones on ae project con- = : 


7 tained the standard changed conditions clause found in:Form:-23A-for 


construction: contracts. This clause. provides for equitable. adjustment | 
of: the contract: price. when. the. prevailing. physical conditions:are not- 

- those represented:in the contract or are of an-unusual nature differing 
materially from what .would normally be.encountered in work of a. ~ 


- specific nature. In the disposition..of this appeal, however, ‘itis: not 
; entirely necessary: that: we decide that a changed: condition. existed. 
This case differs from. the-usual. changed conditions case in that when 
the parties recognized that.a problem existed, .a change in the contract. - 
requirements was agreed upon in order .to make the best. of the difficult 
situation. It will-be recalled that, when the: parties met. on: April: 20, the. 
sand and hardness problem were discussed and it was decided that the 
sub-base of this road shall be constructed of:the borrow. material-that. 

is quarried fromthe earth strata beneath, the marl overburden.and — 

on top of the underlying strata of sand.** The contractor was.also di- 
rected to.set aside any oolite rock located, and to use it for the upper 
base of the road, Although this resolution was not.labeled.as a change 
order,,in: effect: that: is. éxactly what:it was. The contractor: was: re- 
i: euined at that time to excavate a. harder material than, the.contract. had 
~ originally: specified, and to stockpile-certain material for later use. The 
nature and. costs. of. this. ‘substituted work. have. been... sprosionsly - 
 discussed::: pile: : | : 
Clause 3 of the anne provides iat Ww vier a nee is sree in: the 


Scontrant: specifications, . an... equitable. adjustment, shall. be made., toe 


compensate for an increase or decrease in cost or time. While. this 


| a clause. requires 1 that. a claim for such adj ustment be filed within 30 days . 
after receipt. ‘of the change order, this requirement. does. not apply — 
: where the change | is a constructive. one, having ¢ arisen rout OF something ao 


“8 Lottis x. Uh nited. States, 110. Ct: cL. 551, 626: (1948) ; “United ‘States. Vv. Force. Uo. | 
52°F. 2d°451, ABA: (8.D. Miss. (1981) 5 Abbett Blectric: Co.s -TBCA-170 (AvEMEE 12, 1960), 


— 60-2 BCA par. 2744. 


- as apne Pile, Gov ernment’ 8. etter of April 21, 1964. 


| 2 8 :-260-—67- - 
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a other than a.formal written ae aides: oe Notice of a claim would 
therefore be required only after fésults of the: change: péctinns eppareny : 
and before a final release ‘was executed. © 990844 ee 

~~ In view-of our conclusion that notice: was not: biped ‘tlle Govern: 7 

| iént’s position that the claim was presented: ‘untintiely would: ‘appear 

to warrant: no additional consideration’ Tt?is:not’ necessary however, | 

_ to decide this caise‘on' a constructive: change’ ‘theory! ‘Allowance of the 

appeal: is Called: for equally on’ the Basis: of thé“finding thatthe’ ‘eon: 
tractor eficountered ‘a changed condition of the: first category. It was. 
just this’ type’ of situation that: the’ changed: conditions clause was 

_ designed to protect against. Although the changed conditions clause — 

/ requires: that’ ‘prompt notice be given to the’ contracting’ Officer; this 
requirement is’ satisfied ‘when in fact the Government: has knowledge 
of the'situation:and the Government’s rights have not been prejudiced — 

bya: failure to'provide formal ‘writtén notice? The content and volume _ 
of the: correspondence between the parties, the ineetings between repre: | 


sentatives of both sides, and the admitted first-hand knowledge: ofthe 


| parkenginéer, provide-a preponderance of évidence that the contracting | 
officer ‘had: adeqiiate hotice of the conditions’ and every: opportunity to. 
résolve the’ ‘existing ‘problem. Moreover: even beforé the decision was. 
reached to! ‘use ‘the ‘unsuitable’ available :material; there had been, dis- 
cussion of 1 using off-site materials."Fhis was rejected; however; as:being 
7 too. costly. 43 There 'is also évidencs' that the contracting ‘ofticer knew that 
extra. costs: were being encountered: atid that the ‘contractor expected 
: added compensation: to cover thésé'expenses.** In these: circumstances, 
af clain of inthe of notice would be Piaget antler either’ Clouse: 3 
> Counsel for: the Govérnmént; in: ills examination at thie hearing: snd 
- agin ‘in his! ‘post* hearing brief, repeatedly’ questioned: the manner in — 
- which’ the-coritractor investigated: ithe site prior'to submitting . his bid. : 

The ‘contractor plainly ‘asserts’ that:he made’ only. a visual inspection 


- and relied onthe contract’ specifications and ‘his personal: knowledge 


and’ experience’ in néarby: ‘aréas a8$'to the’subsurfaée conditions, Where, - 
| as cones there 4 1s a eco conditions. cous inchided i in the: contract, 


At Hees FF 


t soe 
pana ae ee ENG 


ae © Lincoln - Construction Company, | TBGA-438- —h- 64. ‘Glovermber. 26, 1965), 12 Lp: “492, 
65-2 BCA’ par, 5934" ‘Aerodet, ‘[ne., “ASBCA No Satet! 62 ‘BCA ‘par: 3499" (1962): PEG 3 
! | Fentraber : Corporation: Y: ‘United States;: 138; Cts Cl. 571, 585; (1957: ).3- ‘Layne: Tevas : 
Company, IBCA~362, (January. -29,- joe 2 LD. 30, 65-1 ima pats £658 ; omen, P, Oross, rt 


cate: 


. 2983, 57-2 BCA par. 1522 (1957). 
“42 Peter Kiewit Sons’ Co., “ASBCA’ No. 5600; 60-17 BCA’ par. 2580" (1960) ; : Korsho} Obie: 


striction Co; IBCA-321,: 63 ‘BCA par.’ 3848 (1963) ; ' Lybiurn: i aca hae Ce, haaiichaw: Nee, 
9576, 65-1 BCA par. 4645 (1965). 

4aTrl 170.. i 

a4 ' Appeal’ ope SORERCLOE, s letter of I une 1, 1964, 


gig) ts APPEAL. ‘OF. HARRIS’ PAVING: AND CONSTRUCTION, co. 227... 
| | July 31, 1967 | was 


not: ie necessary 2 as here as the corlditions: are e represented i in, a thes agree- 
ment.‘®. To hold. otherwise would be contrary. to the purpose of this 
| clause, which was.to, encourage lower, bids. by, reducing. contract risks.*¢ 
This-basic. concept.has.its,origin: in, fu x Taek United 8 fates, 96. Ch Cl, : 
| 148, 164. (1942), wherein the. Court. said: | 
os vial PTE: this ‘situation: is): not? swithin: ithe: manner ‘of. Article: 4,: sthe. 

mace is, that bidders: must, : ‘in. order. to be: safe,. set: their, estimates, on. the 
. basis, of the worst. possible. conditions. that, might. be, encountered. Such a practice 


= would. be very. costly. to: the defendant. We suppose ‘that the whole purpose of in- 
serting Article 4 in, the ‘defendant’s contracts’ was, to induce bidders ‘not. to- ‘do - 


el eo: i re 1 
t baa Ae rear! Ba OME ris & i 
TS EEL eae) rot 7 ze 8 te 


pike - ‘ oy 
that. syotsot® Pas a fa" cr f3a ge! nt ales Peers Be Ants Seen gE hee ats: 


For the s same reason, one use Of the tet “unclassified exeaviition” m nay 


feos 


Fe a ea SU cae Sa er or a 


| and. hha indicated’ ‘that ‘the ‘time prtae Was, a: gatiatnctio on “of Eh - 


claim. 48 ‘This failure to request extra ‘compelisation, pbwot ct, is. 3 not | 


mea en! BAe ge GN ae Sige aie OBR a! 8 Re ere kali 8 ge ah Seat ae Te Nae, oe aes eee Mo pamal ee OBA | Ba Ge kes igi eee Fe Ra ae 


bar to a ‘later request for Sn when payment was not a. Sub- 


ject, of negotiation. at the time that the extensions, “were granted," 49° ‘A : : 


| claim for a ‘delay or ‘changed work cannot be satisfied by é a4 grant of a 
: time, extension when additional costs have j in “fact been. ‘eicountered: 50 
au This ‘Board. therefore concludes that. ‘when’ the ‘parties recognized 
that. a shanged condition existed, the requirements of the contract were 


a ae Hee ee 


: ‘ferent aad more ‘costly than. was. originally, aiticipated and sontiadtad 


Nothing that occurred, at the time this change: was tiiade La bet the 3 


TP et 


Gt SE ee ar 


e entitled to an, equitable adjustment of “his Senttter pilee toc cover ‘this 
| additional work. coe eo 7 a ae . 
| Having decided that a ‘price ‘vajaainell is ‘piper, We ‘inust con- . 


sider the. question of quantum.: Unfortunately, the evidence with re- — 


ee to the, ere adjustment . is peed on | the undesirable oe 


Pe eer aeLenee 


eaage d 


bidding methods od cost Recaae ee were - sound, we can- : 





me 48 Herman Groseclose, TBCA-190, 61-1 BCA par. 2885. (1961) ; : Lee R. “Smith, ASECA, ” 
No. 11135, 66-2 BCA par. 5857 (1966). 

4% Hrhardt Dehl Andersen, IBCA-223 and IBCA-229 (July 17; 1961y, 68 LD. 264, "248, 
216, 61-1 BCA. par, 3082; Calvada epee? ASBCA, No. 2062, Oar BCA. par, 1088 


(1956). : | eee a 


Note 46, supra, | i: 7 _ oie 7 on, eS eee 
at. Government's Post-Hearing Brief, D. tg. TT ge tee le pa ae ho ert en 2 
ON oe Ge: “Watts ‘Construction Co., .ASBCA’ No. 9447," 65-1 BOA par. 4593. (1985); vl 
50 Drexler Construction Co., “ASBCA No. 9776, 66-1 BCA par.’5389 (1966): ar 
51 River Construction ue eae. v. United patti bode Ch CL (204, 271 (1282): 
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| not entinde the possibility that its shad of $1. 60 per cubic yard. for 
excavation may have been too low. The next: ‘two: higher: bids ‘were 
— $1.92 and $2.00. The ‘total cost. of actual performance as presented. 


_ may reflect accurately: the reasonable additional: expenses: incurred as - 


a direct result of the changed condition and the: change 1 in specifica- 
tions, but the proof is not sufficiently established or pin-pointed. A 
more satisfactory method of establishing damages would be (in addi-— 
tion to accurate cost records) ‘to’ present expert engineering opinion 
_ testimony as to the excavation and allied costs the contractor should — 
haye- expected to have ‘sustained but for the changes and changed 
| conditions, with particular regard to the bid of $1.60,5 and with re-_ 
.. spect to the additional costs sustained that are one and reasonably 
| attributable to the work as changed. : ‘ 
In this connection we have ‘observed that the contractor’ s “work- - 


“men. were experienced and efficient. and that the equipment: was new ye 


= cor-in. good condition, It appears 1 that the equipment breakdowns were | . 
due in the main to. the ‘necessity, of processing very hard, materials 3 


"instead of oolite. Moreover, it appears” that, an additional aly Ge days a 
were required - for. completion. of the ‘contract, beyond the period: ) 
originally allowed. : : 


_ The Supreme Court has ruled that decisions of appeal boar nds must | - a 


: be based ¢ on substantial evidence. 53 aA 
_Accordingly, the appeal i is remanded to ‘the: eran oftiéais for . 


| : | negotiating with the contractor the equitable adjustment contemplated : ae 
' by. the contract. provisions | and. by. this opinion. Such an'adjustment 
may, include reasonable amounts for overhead and profit. If the con- | 


| tractor, is not, satisfied with the amount. of the adjustment. offered by - 


ss the contracting officer ‘ asa result, of such negotiations, the. contracting _ | 


3 officer shall: render. his decision as to the amount within a reasonable ak 


time and the contractor may file an appeal from such decision within 


ia 30 days, from. his pepe thereof, pursuant | to the Disputes clause, ov 


6 onelusion 


“The onpeal is s sustained and remanded to ie contracting officer for | 
: equitable adju ustment in, accordance with the foregoing opinion. . : 


'TrHosras M: Durston, Deputy Chawman. - 


I CONCUR: ag 
De AN F. Rewzacay, Chairman tae 
8 Erhardt Dahl. Ander sen, Note 46. ‘supra at 216: “In: a- Very real.s sense: ‘Clause. 4 anda: 


. ‘pi tes. that: the contractor's. bid will. reflect neither: undue pessimism, nor undue. aU 
58 United States. Y. ian ¢ Construction Co., 884. U. S.. 894, 420 O88) 6B B®, 


| ‘CONTINENTAL OIL COMPANY 2 : as 98Q 
_ CONTINENTAL OIL COMPANY ET AL. 
A-30424 a a Decided. Augus 2, 1967 


Oil and Gas Tenses Assignments or “Tyansfers—Oil and Gas” ‘Leases: 
‘Rentals—Oil and Gas Leases: ae Continental: Shelf | 
“Lands Act: Oil and Gas. Leases ’ | 


‘The Secretary of the Interior is authorized under section. B(ay (1) ‘of the 
“ Outer: Continental Shelf. Lands Act ‘to approve : an ‘assignment of rights in:a 
‘-s portion of the area of an: outer ; Continental Shelf. oil:and gas lease to a 
_; depth » limited, to the base of a specified zone, but such an assignment. will 
result. in the creation of a separate and independent lease as to the portion 

' of the land assigned, and, in. the absenice of any express provision to the 
contrary, the holder of each lease resulting from the assignment is charge- 
able for: ‘the’ ‘payment of rental :or royalty. for: the. entire: area: covered: ‘by - 
_ his lease in.accordance with the terms.of, the. original. lease notwithstanding 
; that this may. baal in eos payment of rental or r royalty 4 for. oe same ; 
area, 


ee oi and Gas Teaie: eer ae or Transfers—Outer Continental Shelf | 

Lands: ‘Act: Oil and ‘Gas: Leases. ee eee a ee 
~‘Ruthority does’ not ‘exist under’ the mineral leasing’ laws. ‘for recognizing ‘oil: : 

: a interests: ‘separate and apart’ from’ gas interests: inthe’ same Jand, and the © 

roe “Department cannot: approve’ ‘an! assignment’ ‘which’ recognizes, in the! same 
| land, oil interests i in one hake and gas pale in \ another. s eae 


ee instrument. ‘in, which | ‘an, _ assignor agrees t6 “grant, ‘bargain, sell, “convey, a 


er transfer, assign, set over, abandon: and deliver” all of the assignor’ S| ‘interest 
“) Gn‘ part ofa leasehold'is an ‘assignment rather than an operating agreement 

ase and, if ‘approved; has :the:effect of : segregating the oa rei lease: into separate’ a 
ees » leases in. accordance. with the terms of the: assignment. ieraae aces at 


: 7 ow and’ Gas" ‘Leases: Adsigitments or: " Tianisfers—Outer Continental ! Shels - 
— oss Lands Act: Oil and Gas ‘Leases: i. 


Where’ ‘the: Department: has ° given its: approval 6: Asataninedts: which’ ‘Wwotld 
Pe ‘Segregate: an Outer; Continental, Shelf oil:and gas lease into i igeparate leases — 
. oi by area, depth’ -and product, and, where it appears that:it was:not the intent. 
of the : -assignors Or assignees to- create such separate lease . interests, and 
it is ‘not clearly shown that the “Department. ‘intended to. approve, such. ‘as: 
. Signments or that it had authority to approve them’ even : Gf approval were 
- intended: the approval will be rescinded; and the parties ‘to’ the ‘assignments 
8. wL-be: pemleed to submit ROE: rabppioval Droper ingirimients: peaeiacd thelr 

~ Intent... glee ua, ote, Me sc pies bo ps4 By eee 

APPEAL. FROM .REGIONAL,.OIL AND GAS SUPERVISOR 2, - 


Janes cabs ie 


.- Continental. Oil. Company, Tenneco. Oil Company. and. Tennessee 
Gas Transmission Conipany. have appealed to the Director, Geological 


2 Continental ou Company has appealed as ‘the ‘designated, operator. for the caATC Group, 
comprising Continental Oil Company, The Atlantic. Refining Company, Tidewater O1L Com- 
pany and Cities Service Oil Company (formerly Cities ‘Service Production Company), here- 
after referred as cart: 
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ae Suey, from separate caciiong. of the oil and gas. supervisor, Gulf | 
~. Coast Region, dated December 2, 1964, which notified them of the 
: status of their respective interest: in Outer Continental Shelf oil and. 
gas leases OCS 0598, 0593—A, 0593-B, 0594, 0954-A and 0594-B and - 
“advised them of the renee! and royalty payments determined to be due _ 
under the terms of the leases. At the request. of the Director, Geological. : 
Survey, and because of the nature of. the issues in. controversy, the 


oe corey of.the Interior has assumed jurisdiction in the: matter. 


_~ Leases OCS: 0598.and 0594 were issued to CATC, effective September _ 
1, 1955, for Blocks 198 and 199, respectively, Ship Shoal Area, Lowisi- - 

ana offshore operations. The leases were issued for terms of five years © . 
and as long. thereafter as oil and gas should be produced, from the 


_ leased . areas in. paying quantities, each. lease embracing: an. area of — 


5, ,000 acres: Under the terms of each, lease the lessee was: required : 


: eee To. pay the: lessor. on or: before the first day of. each lease: year. commenc- 
ing prior to a discovery of oil or gas on the leased area, a rental: of $3. per acre 


or fraction thereof, ors. : 
-* *- * To pay the lessor in lie of center: at. the. oe Pe eich ede year 


= commencing after discovery a minimum royalty of $3. per acre or fraction thereof, 


if there is production, the difference between the. actual royalty. paid during the 
year and the prescribed, minimum ‘royalty, if the actual, royalty pala | is Jess: than 
the minimum royalty.. 


On September 15, 1960, both ] leases. were ial the Bil and gas. 
supervisor, Gulf Coast Region, to have been in a producing status at 
the. expiration of their five-year terms on August: 31, 1960. | 

- On May 10, 1961, Continental Oil. Company. filed for: apes in 
iis New: Orleans office of. the-Bureau-of Land Management instru- 


ments purporting to effect a transfer of a part-of the lessees’ interests ©: — 


in-each of the two leases.to. Tennessee Gas Supply Company and Ten- 
neco. Oil Company-’ 2 Under the terms of.the:instruments CATC trans- 
ferred to. Tennessee its. interest, inthe leases so faras they. covered. gas 
down to:and including the base ofthe MI Sand in.the W1,W1,NEY, 
NW; NWYSWY, and NI4NEWSWY, Block 198 (OCS 0593), and — 
the EYNEY, Ei,Wi,NEY, NEYS os, ARETE EY and 
NEYNWYSEY, Block 199 (OCS 0594). 

Oil rights in the same areas and to the same depth were Ganctormed 
to. Tenneco, and CATC retained.all lease rights to oil. and. gas below © 


the MI Sand i in the lands described and all such rights i in the'remain- — 7 


8 The transfer: ne each: ‘lease was ‘made by four essentlally: identical prcenent “entitled Aes 
“Act of Sale and Mortgage and Pledge," whereby each of the companies, . designated ag 


“Grantor, ”* comprising CATC transferred its one-fourth interest in @ part: of ‘the. leasehold i. 


to Tennessee Gas. Supply and ‘Tenneco, designated ‘as. “Grantees. ” By a. decision: ‘dated. - ae 
September a 1961, the manager of the New Orleans office approved assigninents, executed "s 


_ on June. 27, 1961, of the record. title interests of Tennessee Gas Supply Company to Ten- — 
; nessee Gas Transmission Company.. Tennessee Gas Supply Company and its assignee’ are ; 
- hereafter. referred to as Tennessee, and ‘Tenneco Oil company is hereafter referred to as oe 


a ‘Lenneco. 
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ing lacde sholaded. | in the leases. Production i in each eee was ‘ob- ™ 


; <o tained. only from the transferred portion of the leasehold and porte | 
abou limited to oil. Gas had been. found i in the transferred: portions but. had 


- not been. produced. There had been no discovery of oil or gas in the s 


- 2 areas retained by CATC including the portions underlying. the ae 2 
of the MI Sand j in the areastransferred. i 
The Director, Bureau of Land Mana perisnt, In a ‘decision’ ae 


. I une 22, 1961, and approved by the Acting Secretary of the Interior © a, 


on the same. date, approved the transfers as assignments to.Tennessee | 


ee and. Tenneco, stating that the assignments “result in segregation of 


- ~ leases by surface area,, depth and. product,” and that. “record title” in| 


Blocks 198. and 199 would be held as then. set. forth i in the. decision. = . zs 


The assigned portions. of the leases were. designated as leases ocs. ee 


ve -.05938-A, and .0594—A,. respectively, and the retained Portions remained = 


7 under the original designations. ~_) _ 
coon ire response to a request from the Director, Geolereat Sie for 


co 4 clarification: of the rental and minimum royalty status of the various _ ‘ 


| _ lease interests held by. the appellants, the Associate Solicitor, Division a ar = 


: of Public Lands, i in an opinion dated October 7, 1964, found that: 


7 ( 1). Although the Department’s regulations do not. provide. for the Se 

. eS assignment of such interests as were assigned here, the Outer. Con-. ae 
- tinental Sikelf Lands Act, 67 Stat. 462 (1953), 43, U.S.C. 88. 1881-1348. oa 
ae (1964) ,. permits the Secretary, of the Interior’ to authorize a lessee. - os 
to assign the rights in a. portion of his lease. to'a depth limited to. the | 


vee base of a specified. sand | er zone, but an assignment, of this nature. Peas ene 


quires. specific approval of the Secretary (citing a. “memorandum. of” : 7 ee 
Ju une 3,.1960, from the. Associate. Solicitor, Division. 7 Public Tande, ee 


7 ~ to the Director, Bureau of Land Managerhent) ;. -.. 


| ~ (2) Since the lease interests created by. assignment, here ¢ are ve based a 
on: the Secretary’ Ss. general authority under. the statute, : and. not on 
ne regulation, the-determination of what lease interests have been. created — | 


i _by the assignments must be ‘based. entirely. on the terms of the. assign- : oo aa 


ments which the Secretary approved ; 


(8), The decision. of June 22, 1961, ‘approving ‘the. cionnets a oo 


ae insonaistent on its face in (1) stating 1 that: the leases are. segregated as 


to area, depth and. product and (2) approving. assignments. which - a os 
7 segregated. the leases | as to area, and a but. failed to. io segtogale, them,” i. 
as as to product; - 


(4) The. assignments | to Tenneco sad Tennessee were neade. by. thee”. 


7 _ same. instrument, and. that, instrument. does. seem to regard. certain. 


i. _ obligations as. joint obligations of both assignees, but there is no unity, i 


ie of 1 en between the two or common. ownership, of any. property’ ot 
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_ thus, the assignments, in ‘fact, segregated each of the original Tasos 
into een rather than two, leases; . a 
(5) When a lease is sesregated upon Gs bane of area, depth’ or 7 


| onodael each of the leases thus created becomes an independent unit _ 


for which royalty or rental must be paid, and where a lease is segré- 
gated by depth or by product rental, Or royalty must. be paid for gah -_ 
portion even though the United. States may thereby collect. several = 
rentals and royalties on the same acreage; _ fae 
* (6) Where a lease has been placed i in a, royalty-paying status. fol- 


: lowing a ‘discovery, of ‘oil or gas, and the producing portion of the © | 


leased : area Is S assigned, the retained area, on | Which there hae been no 


Binsiiahe to ‘these andings: the manager ‘of the New Orléans ‘itis : 
| of the Bureau of Land Management issued. a decision: on October 28, 
1964, further segregating _ leases OCS: 0593-4 and 0594—A. into leases 
the oil rights assigned to “‘Tenneco. and ‘the “RB leases reflecting: the 
gas rights assigned to Tennessee. By: a, decision dated December 2, 1964, 
_ the regional oil and gas supervisor notified Continental that ‘leases 
OCS 0593 ‘and. 0594 are ‘deemed to have been in rental status ‘since 
September. 1, 1961, and that rentals of $15,000 have accrued under’ ‘each 
lease for the ‘Ipiige, years beginning September ‘ie of the, years ‘1961, 
1962, 1963 and 1964. By separate decisions of the same date he notified 
| Tennessee that lease OCS 0593-B is deemed to have been i in minimum 
royalty. status since September a “1961, “and. amninitmum royalties” ‘of. 
$6,096 have accrued under the ‘gage ‘for lease years ending. August 3l, 
| 1962, 1963 and 1964, and. that lease OCS: 0594-B j 18. deemed to have been. 
in minimum royalty status § since “September 1, ‘1961, and minimum 
The substance of these determinations § is ‘that: 
~ay CATC is required | to pay: ‘rental of $3" per acre for the -ahtine 
area, covered by the original leases for, each lease j year which peng ie 


; . . . 


core. pt a 


| for its interest. in ‘the’ was ‘tights i in 12, 082 « act es in  Hease OCS 0593-B and 
| 1 ,485° acres in lease Oocs: 0594-B. 
~ These rental and’ minimum royalty iiayineia' are in dddition’ to’ the 


payment of royalty based upon production’ by Tenneco for its ‘interest, 


_ in the oil rights in those portions of the leaseholds covered by. leases 
OCS 0593-A and 0594-4, ‘Thus, under this interpretation of the leases, | 
the United States is entitled to receive ‘rental and. royalty payments : 
of at least $9 per acre for those: areas which are ‘included i ‘in C8 
0593, 0593-A. and 0598-B andi in OCs 0594, 0594-A and 0594-B. 
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In Pred fon ‘the decisions of the regional oil and. gas super. 
| visor Continental contends, in substance, that: | 
. (1). There is no regulation requiring payment. of rental « on, “fe re- : 
tained nonproducing acreage; : 

(2). The Secretary has broad discretionary. power to approve as- 
signments which he exercised j in this case without, qualification. and 1 in 
ments ‘that j in no event would the r minimum royalty | ever ~ben more than | 
| that provided fori in the basic leases, 9 or $15, 000 per-year for each 5,000- 
acre lease;. 

(3) The fact that a an 1 hasigniment. u may ae couitizated’ ee can- 
| not. Ancrease the contractual obligations agreed. upon by, lessor and 


7 lessee. . 


“Tt is further’ argued by: Continental that aotual royalty tons i 


| have far. exceeded the minimum royalty: or rental called for: by the sk j 
: leases, and. that there i is not a. sound. basis for calling upon. CATC tos, ag 


: pay additional. ental. on. the retained, portions of the] leases. | 
“Tenneco and Tennessee, 1 in joint. appeals, contend that, the Associate: 7 
Solicitor’ S opinion. rests basically upon two erroueous findings of fact; ; 
ie., that. (1) the Acting Secretary of the Interior, in, approving. the. 
_ assignments from. CATC to Tennessee and Tenneco, intended a isegre- 
4 gation by” surface aTea.,, depth, : and product, . and (8) there i isno “unity | 
of | possession” or “common. ownership. of Property” by. Tennessee, and af 
/ Tenneco. ee Yao e ne Ae 
The | provisions ‘of ay Outer Coal Shelf Lands Act on  assign- 


. ments are brief and general. Section 5 of the act, eT Stat. 464 oe , 
. 43 Uv. S. 6. § 1334 (1964), states simply that nee ae 


.) * the rules and regulations prescribed by. the: Becreuuy thereunder’ may . 
. Dee for the peor or sige saaie aul of leases * * *. , : 


spe ide 


~ dation: was originally Berke i the House it contained Qe provision 
that certain sections of the Minéral Leasing Act of 1920, 41 Stat. 437, 
as amended, 30 U.S: C.. § 181: et seq. (1964) , including section 30(a) 
governing. assigninents, ‘were, made applicable, to.OCS leases. This De- 
partment, however, 1n its report. of June 8, 1958; to the Senate Com- 
mittee on Interior and, Insular Affairs, recommended enactment. ofa 
general provision, saying: PU aeieie tall = Le 


If the authority to prmalece qesulntions on ‘these sublecte: is: ment in ae 
terms; the: ‘Department wou ld be free to incorporate’ the: provision of the Mineral 
Leasing Act on the same Subjects, but would also: be free to modify them as. 
‘circumstances. ‘peculiar: to: operations, and; actual. experience in administering a . 
= leasing program in ‘the ee lands made appropr iate. 8. oe No: Aa, 83d ‘ 

 Cong., 1st SeSS. PB aN 3 
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oo Therefore, the provisions ots sec. 80 (2) of the Mineral Leasing . Act and st 
rulings of the Department: under that section are pertinent to. a con- bak 

sideration of assignments of OCS leases.2 °°. 3 oom 
An assignment is one of the two general ‘modes of Seely: : 


ie interests i in. oil and gas leases. The other is by the execution of op- 


: erating agreements. The distinguishing. feature between assignments. om 
_ | and operating agreements‘is that by an assignment: the record.title of 
the assignor to the interest transferred is conveyed to the assignee - 
and. the latter assumes the contractual relationship of the assignor oe 


to the United States to the extent of the interest which 3 is transferred. = 


i This is clearly. spelled out in the provisions of. section 30(a) of the a 
Mineral Leasing Act, Supra, tn. 3. In the. case of an. ‘operating agree- = 


ment, the lessee fndinsfore rights i in the lease, such as the right to drill 
- and ‘produce, to another, | but he does not. purport to divest himself _ 
of any record title. to: any. interest. in the lease, and the. operating agree- : 
| ment. does not create or résult i in a contractual relationship between. 
“the United States and the operator..The latter may contract with 
the lessee to pay the rentals and royalties due the United States, but. 
the contractual obligation of the lessee to the United States to. make 
these payments remains unchanged. See Bert .O. Peterson et al., 58 
“LD, 661 (1944), aff'd Peterson v. Ickes, 151 F. 24 301 (D.C. Cir. 1945), 
cert. denied 326 U.S. 795, In other words, the operating agreement is 

a subsidiary. arrangement, worked out by the lessee and the operator | 
within the framework of the lease between. the lessee and the United . 
States, which remains intact. It is true that the Department approves 
3 operating agreements but the approval 1 is merely a recognition of the 
operator as a qualified driller and a finding that: there is nothing i in 
the agreement | in contliet with. the terms of the Tease. Bert 0. Peterson, 


supra! 


3 Section 30.(8)5 as enacted on August $, 1946, 60. ‘Stat. 959; PROWAUES in pertinent, part | 


et . as follows: : 


fe any oil or: gas lease: *-* * may be assigned * * *, as to all-or part: ‘of the 

acreage included therein, subject to. final approval by the Secretary. and as to. either :a | 
divided ‘or undivided ‘interest therein. * *°*) Until ‘such. approval, however, the assignor 
« *-* ghall continue to be responsible : for the performance: of any, and all obligations: ap if. 


ee no. assignment. * * * had been executed. The Secretary shall disapprove the assignment es 


on only. for lack of qualification ofthe assignee * * * or for lack of sufficient bond : 


- Provided, “however,.: That: the Secretary. may,*in his. discretion, disapprove. an- assignment ae 
ofa Separate. zone or deposit under any lease, or of part. of a legal subdivision. Upon ap- we 


: proval ‘of any. assignment rom + the: assignee + 2. + shall ‘be bound ‘by the terms of the 


e . lease to the same extent as if such assignee * * * were the, original lessee, any: conditions " 


in the. assignment * * * to the contrary notwithstanding. Any partial. assignment of any 
- Iéase: shall: segregate : the’ ‘assigned: and. retained: portions: thereof, and_as: ‘above: provided, 


. release and discharge. the. assignor from all obligations: thereafter: accruing: with respett:' to 2 | 


the assigned. lands; * * #7? | 
7 4Dhis does not méan ‘that it: is nlwaye. easy ta: determing: awtistlae. an instrument is an - 


assignment: or’ an operating’ agreement, “The: provisions of the instrument * govern, “rather a 


.. than -the- name: given. to_it:..See’ Associated Oil Company, 51 L.D. ‘241° (1925):; eeauuines an 
oe Company, t 51 aa 308 (1925) ;  Solicttor’s Cninion:® oe L.D. 359 ee) eo ae 


a ee Segal ai ea EI D8 0can,. 
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‘The °  Départinent lias semiaonly approved. a different eae of - 


7 sacignments of interests'in Federal oil arid gas leases. The first, and 
‘simplest, type of assignment is that in’ which the original ‘esse as= 
: signs his. entire interest in a lease. to* another. party, in which case: © 
the terms and the identity of.the lease remain: unchanged, the only . 
a innovation being the:substitution of-onelessee for another: The:second 


type is an assignment-of an undivided interest, either in-the entire 
-acreage of the leasehold or in a portion of the: acreage. This:type of - 
assignment, like. the first, does not affect the. identity or terms of the 
Jease.. Rather, the. Teeead regardless. of their number. or the varying 
interests which they may hold, as a body, retain. the relationship of | 
the original lessee tothe United: States under a. single! lease agreement. 
See Kirby Petroleum Company et al., 67 E.D. 404: (1960). In the thizd 


type. of: assignment that: has: been- srecoimnizad: the lessee assigns toan- | 


other party the entire interest in a. part of the area covered he the lease. - 


The effect of such an assignment. is to create fully independent leases * 


a ‘which, the Department has held, are for all purposes, including the . : 


oo ‘duration of the lease terms, the same as though they. had been sepa a2 & 
rately. issued..See C. W.. Grier. and ‘George Eiz, 58 I.D, 712 (1944); BS eae a 


Ries Ray Sorrell, 59 T. D. 278: (1946) ; Luna C. Wootton, 60 I. D. 936: (1948) 5 5 
- Champlin Oil and Refining. Company et al., 66 I.D. 26. (1959). 


a These three types of assignment are roamed as to ‘public. land oil. 8 
Hag and gas leases by section 30 (a) of the Mineral Leasing Act, supra fn. 


8, and. by the regulations issued thereunder. 43 CFR 3128.1 ced 3128.4. 


“They are also provided for by regulation. as 3 to ocs leases. 43 CFR =e 
— 3385.1 and 3385.4(a). cae 
A fourth type. of. isdyaidnd is authorized ig section 30(a) of ne eg 


TS Mineral Leasing Act, namely, an assignment ‘of-a lease as toa sepa- 


- rate zone or deposit. However, prior to the enactment of section (80(a) | 
in 1946, it was the firm ‘and. unwavering policy of the ‘Department. not 


937084. a 


to approve assignments of ‘Separate formations or strata. The De- 
partment refused approval because of the. administrative complexities 
that would result from having separate lessees for ‘separate sands or 
formations. underlying: the same surface. acreage.® 5 Since. the enact- 
ment of section 380(a), the Department. has’ indicated its. continued 
| reluctance to approve such assignments, saying. in 43 CFR 3198.1 that 
an assignment of a separate zone or deposit ‘ ‘will not be approved 52 
| unless the necessity, therefor i is established by clear and convincing - 


OG Decision of ‘Commlestonay of Generai Land Office; approved by First Assistant Gemreiney: : 

: January 381, 1936; Billings 021056; letter from Commissioner’ to F, Tt. Fuller, February oe es 
5, 1936, Misc. 1625766; letter from Commissioner to David. R. Faries, ‘January 14, 1937, Terigh a 

| Sacramento 019376, 0193775 decision: of. » Cammiastoner,, ene i, (1945, Cheyenne wae 
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evidence.” ' Nonetheless it must be recognized that hers is authority 


_ to approve such assignments, It follows that. authority exists to ap- 
_-_- prove assignments.of OCS leases as to separate horizons or formations. — 
A> fifth type of assignment of .a' public land oil and gas lease -has 


been held by the Department:to be unauthorized by law.:In Producers 


and Refiners Corporation et at., 58-1.D. 155 (1980), the Department — 


was asked to approve an assignment of all the right, title, and interest 
of a prospective. lessee to the natural: gas in-the land, the lessee re- 
serving all’ right, title, and interest in’ 1 the ol anes ks to pADETOFe 
: the assignment, the. Department said :: BPE OP NE eat 


‘There is’ ‘no ‘authority in the general leasing act tor recognizing ‘oil: interests | 


_ ‘separate: and: ‘apart from. gas interests in the: same: ‘land, An oil lease can not. pe 
~ granted to: one: person: and: a: gas lease. ‘to ‘another : person -for the same land. 


Inasmuch | as interests of oil and of gas in, the same land: ‘cannot be granted — 
in opposition to each other, the department. can not: approve | an assignment which 
recognizes, in. ‘the same. Jana, oil interests 1 in one, company, and | gas Tights | in 


another. * c * (P. 157.) 


The Department, however, recognized that the two persons S could’ agree 
with each other that one would develop the gas and the other the oil, 
presumably under-an operating agreement... 

With these general principles and. considerations ii in. nag concerning 
| assignments, We turn now to the more specific. question of the effect 
of assignments on the original lessee’ S. obligations to pay rentals and 
royalties, nee aan 

in the first. type of ‘assignment, a complete transfer from the jesse to 
an. assignee, there. is no problem. The assignee simply takes over the 
entire obligation of the lessee. ~ "” 

In the second type of assignment, an ass! ignment of an. 1 undivided 
interest, all parties holding undivided interests are ‘responsible for 
the. rentals and royalties, but the total rental. or royalty, for the lease 
-Temains ‘unchanged. _ 


‘In the third type of assignment, the assionment of all of the lessee” ‘5 


interest in a part of the area of a lease, j in a case where there has been 


no discovery « of oil or gas. ‘the effect of the assignment, is simply to di- . 


vide the total rental payment under the terms of the original lease be- 


tween the current lessees, each lessee becoming separately accountable | 
| for payment of. rental for the area which he holds in accordance with — 
the terms of the original Tease. ‘Thus, if the original lease embraced 


es 5,000 acres of land at an annual rental of $3 | per acre, the total rental 
‘payment to which the United States would be entitled would remain 


| Pos 000 whether the leased area ‘were: divided : among By0; ee four . 


res 


Tt there has ‘been: a. nem oreo of the. es and. produe- 


: tion thereon, but the other screed portion of the lease resulting oe. 
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- a the eat t does. not hase production, the respective ee | 
and royalty obligations: of each segregated lease are separate as though 


the leases had. originally been issued as separate leases. Thus, the effect : 


of any partial assignment of a producing lease which results in segre-. 
- gation of the lease into-separate leases, one of which remains in a roy- 

| alty status and the other of which reverts to.a rental status, may be 
- to increase the totality of the royalty and rental’ obligation: over that 

of the original lease. That is, the royalty payment. which had previ- : 
ously been sufficient payment for the entire original lease area becomes 


_ payment only: for the lesser area remaining in the producing segre- 


- gated lease, arid the total obligation for the entire area.included in 


the original lease is increased by the amount of the rental for the non- i 


_ producing segregated lease which has reverted to a rental status. This 
result inevitably fiows from the fundamental concept of the segrega- 
tion of an oil and ‘gas lease by a vertical partial assignment into sepa- 
rate leases, namely, that each of the leases created by the assignment, 
thereafter stands as an independent lease under which the lessee is 
individually accountable for compliance with all of the terms of the 
lease, including the payment of rental or royalty. It is, as has. been 
noted earlier, specifically: recognized by section 30 (a) vs the Mineral 
Leasing Act, supra. 

It would, at first, seem logical ent the same Spree should ae 
_to the -fourth: type of assignment, one which divides the leased. area 
horizontally rather than vertically. That is, if the entire lease inter- 
est is to. be divided by any means, the rental or royalty obligation 
should be proportionately divided among the lessees, so that the to- 
tality of the obligation of the several lessees remains the same as that 


of the: original lessee. This simple. formula; however, would. become 


very. difficult to apply to: the horizontal division of a leasehold. | 
The: Mineral. Leasing Act. and the regulations issued pursuant. 
thereto provide for the computation of rental and minimum royalty 
solely upon the basis of acreage. Thus, we may divide a 5,000-acre lease 
by. .area into any number of smaller leases and readies compute the 
rental or minimum royalty payments for each lease. The problem, 


: however, would be tremendously complicated by a horizontal assign- 
_ ment: Suppose that a horizontal assignment is made of.all formations — 


| _ below 3000. feet in’a'5000-acre lease. Would the two lessees divide the 
rental payment or would each be required to pay the full rental? If the : 
concept of segregated: leases obtains.as in the case of- vertical: partial 


assignments, each. lessee would: have to-pay the full-rental since the — | 


suriace. acreage of his: lease remains: unchanged. ‘Thus double’ the — 
_ amount of the rental-of the original. lease: would. be. payable. If, for 
- some ) Teason, the cannes: of Segregated leases 3 1s ee to hori- 
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cout ageigmments) the apportionment of nie among ie fides of 
the separate interests could lead to endless difficulties. Should it be dis 
' ‘vided equally among the lessees or should it be apportioned on some 


“ak other basis; such as. the: thickness of the formations in each lease or the 


“estimated valud of each formation? The Department has not had to _ 
— decide the question ; since it has refused to eprroe assignments of aepy 
rate formations. ae Ge Fe 
‘Logically, under the. established noes ofa an. ‘assignment a as a trans- 
| Foi which substitutes one lessee for another and creates a new con- | 
tractual relationship. between. the assignee and. the United States, the 
assignee of a separate horizon or formation should be required to pay 
-rental or royalty ‘on. the basis of the ‘surface’ acreage: in his lease un- 
affected by the ‘payment of rental:or royalty by the lessee of another 
“formation underlying the same surface acreage. Thus, the effect of any 
partial horizontal assignment ofa ‘producing lease which. results. in 
segregation of the lease into separate leases, one of which remains in — 


: 7 la royalty status and the other of which reverts to a rental status, may re 
be to increase the totality of the royalty and rental obligation. That is, 


there is a ‘compounding. of payment for the same area: “because, when > 


a, separate leases are created, the royalty payment which had: previously " 


been’ sufficient payment for “the entire leased: area ‘becomes-payment 
7 only for the separate formation remaining in the producing lease, and - 
the: total: obligation for the.entire aréa included’ in the original lease; is - 


‘inéreased by: the amount of the rental for the new nonproducing lease _ 245 


_ covering the unproductive formation. This ‘is akin 'to the situation de- 


oe scribed. “above resulting froma: partial: vertical assignment. of alease 


where: ‘production is obtained 4 from one Meiers lease. but not pe | 


ee ee another. 


Applying? these: piinciples 1 to thee case at hand, it would: have to. oy : 


3 pene that the rental and royalty obligations: of CATC, ‘Tenneco, : : 


and 'Tennesgee are. separate, and distinct from: each other arid that:each | 


- Inust pay’ ‘rental or. royalty: on-its segregated lease irrespective: of the 
obligations | of ‘the others: as 'to'their segregated leases: (This" assumes, 
for the’ moment, that: Separate: mele mene of the: oil and. gas pou 
were authorized. ee ee Ee | 
“Appellants; howevit, challenge the basic stoposition. that tine instru- 
ments which ‘established the present lease intérests’ were intended to 
have the segregative: effect. ascribed to them, and, | In hada of their. : 
7 amen they assert that: | Sa he 
et Ly. CATC representatives “head: agree the sisdignmenits t ‘to: Ten: ie 


'. nessee’and Tenneco ‘to ‘the’ ‘Washington, D.C., office of the. Department. 
of the Interior: where: the‘problems of segregation by: depth:and.segie- 
7 ‘bation by, ee, were e discussed: with ie Ui sara aan: of the ceca . 


spams - Jhag tne CONTINENTAL: OIL: COMPANY | > ee ae DBO. ered. 


August 2, 1967 ae ; 


oe ment, ond. it. was cae that, such segregations were: e impractical and i. 


* should not take place. 


(Q)- ‘The. fact: that: ae a eaten by: depih'c or. by peadiietk Was’ — 


| intended is confirmed by -the letter of May 10, 1961, from Continental 
(as operator. for CATC), requesting approrak of the assignments, 1 an 
which it was ‘stated that: | ere 


“In: order to insure. to -the United States: of Ametica, as Taasor. ‘the payment 


of this minimum ‘royalty of $3 per acre: Continental Oil: Company, a8 Operator, 
her eby-” agrees: ‘that. should the actual.total. royalty paid.during a lease year on — 


i production. from either of the basic-leases:be less than- the prescribed $3 per acre 
‘minimum per lease, then Continental Oil ‘Company will pay the difference to the 


lessor, upon. its: request, but in no event shall the minimum royalty ever. be more 
a ‘than that provided in ‘the basic lease. ‘However, should’ ‘all of the above named © 
four. Grantors release all of their retained: interest in. either lease then as to’ such _ 
. _dease the lessor will, of. course,, look to the above. Grantee-Operator for payment ) ar 
“othe minimum: royalty per. lease based on $3 per « acre on the ‘Bart thereor retained on 


oy Grantees. (Bmphasis added.) — 


e( 3) The’ Director. of the ‘Bureau of Pana Management arr the Act- ee 
ing ‘Secretary | of. the. Interior. knew : that. lease- segregation based on | 


os separation of “oil gh from “gas rights” would: create erent hard- | ss _ 


“These arg guint, in oie amount to an Pee halt the: “assign” = 


‘ments”” ‘were no more than operating’ agreements, Certainly. their. ef- 


_ fect so: far as rental and. royalty obligations are. concerned §is: that- 7 
~. ascribable to operating agreements. However, this is inconsistent-with:. 
the: language used in the instruments of*transfer. Those‘instraments 
were entitled : “Act of. Sale and Mortgage, and. Pleas bs and by, faba oo 
: instrament each grantor declared thats oo. 2. ss gave ae oo 
cat + Grantor. does by ‘these presents, grant, daniain, sell, convey, trans, ease 
: assign; ‘set’ over, ‘abandon and. deliver. - % 


cA. Unto. Tennessee: Gas Supply Company * oko ‘ all of” Grasitor's ghee interest | a Py 
‘in. and: to’ the: oil and gas leases ‘which ‘are’ described *.**:in‘so:far‘and¢only 


in so far as said-leases cover all gas, as herein defined, at all depths down: to 


: ‘and including the ‘base. of the MI Sand in:and‘under the'lands described *: cm 
. and all gas wells and. related ‘gas well ‘equipment: (surface and subsurface): and 


well ‘platforms, gathering’ and flow lines, tanks; separators: and other platforms, 
equipment-and personal. property located on said leases‘and used with said wells, 
with no right-of reverter:as to such leases, wells, platforms’ and equipment, :and 


— such Tights: of: ingress, egress. and easements zon ca iano as s: Grantor’ has 7 


the right to convey ; and ~ 


B. Unto Tenneco Oil: Company . ame all of. Grantor's. ee interest in. and 


to the.oil and gas leases which are described * * * in so far and only in so far 


‘as said leases’ cover all oil, as herein defined; ‘at all depths down to and including - 
the ‘base: of. ‘the: MI Sand. in: ‘and-under. the lands: described * * *-and all oil» 
wells” and related oil well equipment (surface and- subsurface) . and well ‘plat- 

ba . forms, gathering and flow lines, tanks,. separators and. other: platforms; equipment 7 

—_ ‘and Decry property: located: on said ‘leases’ and used with’ said wells, with: no | 
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right | of: reverter as to such leases, wells, platforms and equipment, and ‘such 
rights of i ingress, egress and easements for such facilities as crater y has the coer 


to convey. 


Thie Department has held that such ae constitutes: an. assign- — 
ment and results in the creation of separate leases, Ray Sorrell, supra; 
Richfield Oil Corporation, 65 I.D. 848 (1958). Regardless of any under- 
| standing of the lessees and the assignees or any supposed. understand- 
ing of the Bureau of Land Management, the decision of June 22, 1961, 
approved the transaction as assignments resulting in the “ ‘segregation | 
of leases by surface area, depth and product,” which is, indeed, 
- what the language of the instruments of assignment parported to o 
accomplish. | > 
Nonetheless, because the Pai arguments left, some doubt as 
to their interpretation of the instruments of assignment, appellants . _ 
were requested by letter dated January 5, 1967, to respond to the eae < 
lowing questions: oe 


i. Were the instruments of May 10, 1961, which were , approved as assign- 
ments of record title, intended to convey record title to some interest in the 


leased. estate, or was it the intent of the parties to enter into an 1 operating BETOO- 7 | 


ment which would not affect record title? | 
2, If operating agreements were intended, why. did ‘the nen, use the . 


“words ‘grant, bargain, sell, convey, transfer, assign, set over, | abandon. and. 


4 deliver,’ which clearly nck oe rather than operating . : _agree- ; 
ments + “> . . 

: °3.-(a) If assignments of record title were. intended, what: is your view with 

ye Pedpact to the authority of the Secretary of the Interior, under the: Outer Con- . 

. tinental Shelf Lands Act, to approve an assignment which gives to. one party 


the oil rights and to another the gas rights in the same tract of land, and,. 


; assuming the authority of the Secretary to approve such an assignment, what, are 


_ the practical effects of an assignment which severs the oil rights from the ‘gas. pas 
. rights? (In connection with this question see Producers and Refiners Corpora- 


tion et al., 53 ID. 155 (1930), in which the Department held that it was without 
authority, under the Mineral Leasing Act, either to issue separate leases for : 
oil and gas or to approve’ an ue ee ‘which would create ee oil and ee | 
interests. ) 7 
- -(b) If. an: assignment. was: intended, put cate by area. ua een. with ‘the 

. assigned interest going. to Tenneco: and Tennessee jointly, upon what. pasis: may 
be the separate clauses. conveying: the oil rights to: Tenneco ‘and:the gas rights. 
to: Tennessee be construted as a. joint assignment of:.oil-and: gas.rights?:: 3. 


- 4; What do you consider was the net effect.of the Director’s decision of June —_ 


22,1961, which approved ‘assignments which :result:in cake weer ase leases ty 7 
| surface area, depth and product ? eee 


Th: response t to these questions appellants replied that: 


4’ ‘The instruments of. May. 10,:1961,: conveyed. full: record. title of. the. CATO . 
companies in and to a-portion of both leases involyed ‘as provided rea in. 48. OFR : 
sas 60 (now 43 CFR 3385.1).: sgt eeiuee, 8 TF eh Tae Gee Sie, ay ce 

. 2. No. operating agreements were: iavolved » = GS See. a. 2 
i‘ 8. a. The. Becretary; of the: Interior has: ample. authority | a approve, upon any 7 


82930600 ete eens Es _ CONTINENTAL. OIL -COMPANY. ; eae bana = OAT 
oe - ee Agus 2, 196 | | 


tern “ms he ‘desites, ‘assignments oe the nature involved. here, and approved by 
Acting Secretary Carr on June 22, 1961... OR 
“As to your question of the practical effects of an 2 Assighnidiit which “Severs: ‘the . 
oll rights: fromthe gas rights,” we are ‘firmly convineed ‘that the assignments 
in question ‘did: not: have this: effect. The leases were. assigned: to Tennessee. Gas 
Supply. Company :and,Tenneco Oil Company. jointly.. Said. leases were assigned 
to. Tennessee insofar, as. they, covered gas. and to Tenneco, insofar as they. covered 
oil. A severance. cannot be made underground by assignment. # * ™ Tt is only 
upon ‘production that each 1 party, has full ee: of t possession, conttol and dis- . 
position of his product. a 7 
In regard £0. your: eelonanice’ to. 53 LD. “55 (1980), *. #-°* the Secetany? S$ au- 
thority is ‘deterinined. from -the- Outer. Continental Shelf Lands ‘Act: ‘The Mineral 


_ Leasing. Act is, not applicable. .. 


Db. “The assignments covered ; a specified 1 portion of each basic lease down to a 
spécified depth. Insofar as: the leases covered gas, they. were assigned to Ten- 


messee Gas’ ‘Supply Company and insofar as they covered ‘oil, ‘they’ were: assigne oes 


to. Tenneco ‘Oil: Company, as amore ‘fully. detailed’ in ‘paragraph 3(a)- above.” 


4; The net: effect. of the Director’s decision: of’ June 722: 1961, as approved’ ~ | 
Acting Secretary, Carr, was to. approve assignments. of interests in parts of. oil 


and gas leases. as allowed under 43, CFR 201 60 {now 43 CFR 3381. 1). In pointing ; 
out in his decision that he was, approving ‘assignments: which result in segrega- 
tion of leases ‘by’ surface area, depth and product,’ ‘he was doing so for adminis- 
trative purposes té ‘sét. the: ‘basis. for new lease: records in: une BLM, as set out: in 
48 CFR 201.63 (a). (now 43 CFR 3885.4 (a). io eee 

| This is the. only type. Of. segregation. provided for in. the: OCS pec etious! and 
is segregation for administrative purposes, only. A new ‘record is created since 
the assignees ‘then ‘become “leasees- [sie] of the Government eR bound by 
the terms: of the Iéase.”” “AL royalty and rental provisions of the original ‘lease 


apply: ‘Separately to ‘each ‘Segregated portion, ‘but only when they are due under 


the terms: of the origi inal: lease. If Assignors: produce the retained acreage, cer- 
tainly. the royalty provided. for an the lease. must be paid. if there had been no 
‘discovery. on the: ‘lease area’ ‘defined in. the lease, assigned. and retained acreage 
- would. bear. its ‘proportionate part ‘of ‘thé maximum $15, 000.00 annual rental 
provided: for’ in the: lease.’ ‘Phere has: been’ a discovery on the “leased area’ ‘of. 
“ 5000°'actes ‘per lease? ‘and’: ‘prodtiction ‘far’ exceeds: the’: $15;000.00 minimum : per 
lease: specific: ‘in the: pasic lease contract, itherefore,. no rental or minimum royalty 


payments are due. The provisions of the lease were not modified by nor, intended - 


- tO, be modified (by: the. Director, he and. the Secretary having no. such authority 
to enlarge the rental, and voyalty obligations of. the basic lease contract.’ 


“This rental and ‘royalty ‘question’ was squarely pefore the Secretary and his ee 


staff: and pursuant to his’ wnquéstionable authority ‘he. approved. the. assignments, | 
without: qualification, “based! on. our: application which specifically set forth.our . 


sates bee that. the: minimum. poral AOE in, Leu: Fental)., would never. b e ae 


Pein answers ee he ‘the: “utter. eee oe the 


positions: svhich. they., assume. .Fhey argue, for. example, that,a: sever-_ 7 


ance: of -oil,and:gas: cannot. be:made. underground. ‘by. assignment, yet - 
they. insist. that insofar. as: the. asic. leases covered .gas they were.as-_ 
signed: as. toa’. specified area. and. depth -to Tennessee, and. insofar as 
they: covered. oil’in, the same :strata. they were assigned to Heaney ak 
Precisely what is. the nature of the interests: a purpariedly. assigned e 
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oo the terms of hie basic leases the original lessees ere from 7 


the United States the right to remove oil anid gas from the earth with- | 


- in the area covered by their leases. ‘They could, themselves. remove the. 
hae fe minerals, Or. they. could. authorize someone. else to. remove. them, cc; 
_. they could assion to other parties, as to all or: part of the leased lands, | 


~ the right which they held under the leases to remove the oil‘and gas. 
But all that the lessees could assign | was the. contractual right which 


they had with the United States to remove oil and gas from the earth. _ 


In other. words, they could place another party - or, other parties in 
their place in relation to the United States, and -by assignment they - 
would create a new lease agreement between: the assignee and the 


United States upon approval of the Secretary or his designee. If, as © — 


appellants assert, a severance of the oil and gas rights cannot be ict. 


i: fected while the minerals. remain. ‘underground, how. can the Jessees — 


i. _ assign to one party the gas. rights. and to. ‘another: the oil rights? Ap- 7 


~ pellants. réply that it is only upon production. that each party has full - 


rights of possession, contro] and disposition of: his product, and that 


until . production the. operations and obligations of the assignees are 
joint. If this is so, the assignment to Tennessee. and Tenneco was in- — 


tended, regardless of the wording of the instruments, as the convey- 


7 ance of a joint interest in the oil and gas rights: involved with a divi- | 


es : : _ sion of the oil and gas rights between Tenneco and Tennessee in the — _ 
nature of an operating agreement. Appellants, however, emphatically 7 


deny that any operating agreement is involved, and we are unat le, - 


to. reconcile their conflicting statements as to what was intended. 
While appellants deny the applicability of the Department’s. ruling - 


in Producers and Refiners Corporation et al. , supra, toa situation aris- 


ing under. the Outer Continental Shelf Lands Act, ‘their arguments - cs 


; support. the governing. principle « of that decision that, in fact, oil and — 


7 gas rights are not leasable separately, and we: find the principle the. 


same whether it is applied. to leasing ‘under the Mineral. See Act 
or under the Outer Continental Shelf Lands Act.. 9 
“The ,assertion that the segregation. of leases: ‘provided: for by the |. 


Department's s regulations is “sesregation for administrative purposes 


only”. is an interesting argument. We may only speculate as to what 
purposes appellants have 3 in mind. We have already discussed the effect 


. of an assignment which segregates a lease interest, and if the assign- 
~ ments here do not have the same effect, appellants have suggested no 


‘ administrative purpose t that-is to be served. 
While. there is little in the record to indicdte the abi ective, intent 


.. ‘of the Bureau of Land Management: In? ‘granting. approval, past De- 


7 partmental policy, as well as comments by the appellants, raise serious. 


aa. doubts as to the Bureau’s intent to approve assignments which would | 


. - result 1 in. segregation of the leases by area, depth ‘and product. ‘Thus, Bg 


ey . ‘upon the: record. as 2 whole, we are unable to find evidence that. there 7 _ 


ee ee eae CONTINENTAL: OIL, COMPANY. ee ee) ee 
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- “was. ever. a Aninal: iced on. the part of is aeopalle aad neg 
.. the Bureau:of Land Management:as to what was intended. by the - 
“e parties to the assignments or what: the effect: of ‘the assignments. would: DS ge te 
be if approved. Although the appellants. continue. to: insist. that. the | 7 ae 
_. ‘Director’s decision. of June 22; 1961, correctely held: that. the. assign- - | 
r ments result: i in “seoregation of ime by. surface area , depth: and. prod- 


uct,” itis’ abundantly clear that they do not desire that result and that. 


7 they probably never intended it, and, , although the. Director’ S language age 


was explicit in stating the effect of the assignments, it seems doubtful 
that the practical effect of the words used was fully anticipated by the - 


Bureau. This doubt as to what was ‘understood or meant,however,does 
not suggest: approval of:the instruments as something else. Thus, we 


are’ unable. to- give any: prectica} effect to the a ee assignments —s 
as approved. : - 


_ Appellants appear to argue, Reverse that, whether or. not the efteok: Bee. 


of the assignments was that’ which the: Bureau intended it was never- 


theless within the authority of the Director to approve such-assign- ~~ 


. ynents and that the Department is now estopped from denying the © 


validity of the assignments. If this is their premise, we are unable to — 


assent to its vilidite The Department has, on occasion, declined to 
disturb its approval of an assignment because of a disagreement be- 
tween the parties to the assignment as to its validity until the dispute 
was resolved by the parties (see MeOQulloch Oit Corporation of Cali- 
fornia, A-30208: (November 25, 1964), and cases cited), or because 
_a party to the assignment. denied that an assignment was intended 
(D.d. Simmons, 64 I.D. 413 (1957) ), or. because the parties to the 

assignment 4 failed to grasp fully the consequences of their action (Roy 
M. Eidal, K ern County Land: Company, A-29300 (February 19, 
1962) ).° On the other hand, approval of an assignment has been: held 

‘ineffectual where the amictied lease was found to have terminated prior: 
~~ ‘to the attempted assignment (John L: Miles, 62 1.D. 135 (1955) y, and 
the Department. has revoked its approval of an’ assignment where the 

- approval was procured ‘by the concealing and misrepresentation. of 


= material facts with respect to the interests in the lease (H22Z v. Wil- 


- liams and Liddell, 59 I.D. 370: (1947) ). Although. the present.case is | 
distinguishable upon’ ‘its: facts: from. all. of those cited, the cited deci- - 


‘sions clearly indicate that-the Department. may, in some circumstances, Stee a 


7 revoke its approval of | a lease assignment. in this instance, we: believe. oe as 


4 In. Roy M.. ‘Bidal, Kern. County: ne Gomaany, supra, the Deparisnl aesamned but aid at ae 


- not decide: that the Secretary or. his delegate. has the authority to revoke the approval of an : 
- assignment, | approval having ‘been | ‘revoked by the land :office in: that case as to: one: of.two - 


assignments for which revocation was sought by: the parties to the. assignments. “Revocation Ed - 7 
_ there was. predicated upon'.a finding that the assignment which was invalidated attempted er ae, 


: to. assign record | title to a separate zone or horizon of an oil and gas leasehold contrary to ae 


_ departmental policy, and: regulation. The: Department did. not, however, attempt..to deter- . - — | 
mine whether or not revocation: of approval : on that ground would have been. warranted 7 


| 7 med the earls desired: the. validity of the apelon ent: to be fe dee 
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that rescission of the approval of the assignments 3 is warranted, if for 
no other’ ‘reason, por eenoral os Boveraing rescission | of | 
- contracts. | 
- Although the sini griment: of: an ntenerts In an: vil. man gas oo 
is, on its face at: least, an agreement involving only the assignor:and © 
assignee, since ‘the lease:itsel?.i is a contract to: which.the United States 
is a party, the assignment. of an-interest in.such a lease results in the 
~ establishment .of new: legal relationships. between the, United States, 


the: lessee and the assignee which must: be approved by the Secretary 


of the Interior before they can become effective. See.C. W. Grier and 
George Ete, supra, at 714-715, ‘Thus, the approval of a lease. assign- 
ment by the Department results. in. the creation of a, contractual re- 
“. lationship involving at least three parties, of which the United States 
is one, and, m order for that. assignment to constitute an enforceable 
agreement, it is necessary not only that it. result in a valid contract 
between assignor .and assignees. but that 1t should also result j in valid 
contracts. between the United States:and each of those parties. . 

_ For:the reasons already set forth, we can only conclude that i in this 
case the rescission of the approval of the assignments is called for upon 
the basis that the instruments of assignment. and of approval. of the 
assignments | which purport to be evidence of an agreement do not, me 
_ In fact, establish that. an agreement, was ever reached:and, if an agree- 
ment was reached, do not establish the intent of the. parties in attempt- 
ing to enter into ae agreement. See 1 Black, Reseission § 149 (1916) ; : 
7 Williston, Contracts. §§ 1557, LSTOA: (raw. ed. 1987 M3 3 Conbiny Con- 
tracts § 619 (1960). - | 

. Therefore, the ecision of the nee en of. Tand Maneyes 
ment, of June 22, 1961, approving the assignments, the decision. of the 
manager, New Orleans office,. of October:.28,: 1964, and the. decisions 
of the oil-and gas. supervisor of. December. 2, 1964, determining the 
respective lease interests and the status of paok, are vacated, and. ap- 
proval of: the: assignments is ‘revoked: without prejudice to. the right xy 
of. appellants to- submit for approval. instruments which. will reflect 
their. intent. .either to enter into..an. operating, agreement. or. to, effect 
an ‘acceptable assignment of some:assignable. interest in. the. leases. ‘To 
avoid as much disruption in the relationship of the parties as possible, | 
the recission of: approval of the assignments | will not, become effective 
until August 30, 1967, prior to the.expiration « of the. current. lease. year, 
unléss: all. the parties. request that it be made, effective. at an, earlier date. 
By letter of August 23, 1967, the Assistant Secretary for Public Land 

- Management, postponed: ‘the, effective ‘date oof the’: recision of the: AP 
7 ory oft the assignments: until: October 30; 1967... ee 


" ERaniy R: sAcrpmieatie, 
* Assistant Secretary. 0 af. thal f nterion, 


pe U, s. “GOVERNMENT PRINTING orrice; 1967. 
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Mining Claims: ‘Determination of Validity — 


Although the administration of the national forests is Vented: ind the eee 
tary of Agriculture, the Secretary of. ‘the Interior has the responsibility of 
— determining’ the validity. of mining ¢laims in the national forests and ‘provid- 
ing the administrative forum by which that Department may. determine 
its. right to possession, control, ‘and. administration of. lands on which mining. 
Claims have been located within a national forest. 2 


| Mining Claims: Generally—Surface’ Resources Act: Geterally - 


Where a mining claimant ‘files a ‘verified statement. pursuant to:a couheeaaiie 
initiated. by ‘the Forest Service-in accordance with section 5.of the Surface — 
es Resources: Act and the Forest Service. subsequently recommends the initia- 
tion. of ‘a: contest proceeding under the general mining. laws. to determine the 
validity .of the claim (rather than a proceeding under section 5(c) of the act 
to determine the Government’s yight’ to manage ‘the surface resources), since 
the responsibility’ for the administration’ of the usé and occupancy ‘of the 
‘national: forests is’ vested in the: Department, of Agriculture, this Department, 
is without the authority..to‘ inquire: into, the reasons oF. justifications for, the 
initiation of such a proceeding and is without the authority to change, as a 
__. matter of its own policy, the nature of a p proceeding. from the one recom 
‘ mended by the Forest Service. 7 : Gr eee 


"APPEAL: FROM THE; BUREAU oF LAND MANAGEMENT 


The Forest Service, United States Department of Agriculture; has 
appealed to. the Secretary of the Interior from a decision of the Office 
of Appeals and.’ Hearings, Bureau of. Land Management, “which 
modified a decision of a hearing: examiner that declared null and void 
the “H” lode mining claim, situated 3 in sec. 1, T. 20 N., R. 17 E. ,W. M., 
Kittitas County, Washington, in the Wenatchee National Forest and, | 
instead, declared the claim to be subject to the limitations or restrié- 
tions provided. for i in section 4 of the Surface Resources Act of J uly 23, | 
1955, 30.U.S.C . $612 (1964). a2 
 -Bergdal filed a verified statement on July 16, 1987, ‘laiming rights 
contrary to or-in conflict with the. limitations or restrictions provided 

for. in section 4 of the Surface Resources Act, ‘supra, which givés the © 
right, prior to the issuance of a patent. to a mining claim to’ the United. 
States to “manage and dispose of. the vegetative surface resources” | on 


7 the claim and “to manage other bartate resources thereof (exéept 


‘mineral Copan ‘subject: to location under the mining laws. of the 
United. States).” eredal filed his statement after a proceeding was 
74 LD. ‘No. 8 
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initiated by the Forest Service in accordance with section 5 of tlie Sur- 


face Resources Act, 30 U.S.C. § 613: (1964), which provides a means by 


which determinations may be made as to whether unpatented mining 
claims are sub} ect to the limitations-as to surface use of the resources 
of the claims as provided i in-section 4 of the act. = 
After notification by the land office:at Spokane, Washington, that 
Bergdal had filed a verified statement, a mining engineer of the Forest 
_ Service examined the claim on September 18, 1958. After the examina- 
tion of the claim it appears that the Forest Service made no recom- 
-mendation to the land office that a hearing be held to determine whether 
the Government had the right to manage. the surface resources as pre- 
 seribed by section 5(c) of the act. Instead, by letter dated October 31, 
1962, the Forest Service requested that Bergdal waive the verified 
| ‘statement he had filed on July 16; 1957, which: Prould give to the. Gov- 
ernment. the use of the surface resources on the claim. In return for 
such a waiver, the Forest Service offered Bergdal.a 10- -year special use 
permit which would allow ‘him to maintain his cabin on the claim. 
In addition, the Forest Service informed Bergdal that if he was not 
willing to. accept. this proposal, it would contest the validity of his: 
‘claim in a proceeding before the Bureau of Land Management, and — 
that if the claim was declared null.and void, he would then: be given 
a short: time to remove his ee Bergdal did not execute the 
waiver. . | 
~ On October 3. 1963, a mining ‘engineer of the Forest ee again 
examined the eioim: "Upon: pecan ede on of the Forest Service, | 
dated February 12, 1964, thé Bureau of Land Management filed a 
contest complaint on March 12, 1964, in which the sole charge was. 
that minerals had not been found within the limits of the claim i in: : 
sufficient quantities. to constitute a valid discovery. AU hearing: was 
held on July 30, 1964, in Ellensburg, Washington, = 


At the cominenvanent of the hearing Bergdal filed two ‘notions | to ec 


7 dismiss the proceeding on the grounds that (1) no challenge of the: 
validity of the claim could be made in a proceeding initiated under 


the Surface Resources Act (Ex. A), and (2) since the Forest Service ee 


— recognized the validity of the claim without surface. Tights, 48s, Ih. 
agreed to his occupancy of the claim by special use permit if he waived 
his rights to the surface, the Forest Service could not challenge the 
_ validity of the claim with surface rights, since the validity of the claim . 
was not dependent upon surface rights (Ex. B). The hearing « examiner i 
a explained that the contest was not brought under the Surface ‘Re- 
| sources Act (Tr. 5) and that until issuance of a patent, legal title re- | 
1 The letter is a result of a personal discussion held on October 27, 1962, between Berzaal 


and. an official of the Forest Service, whereby Bergdal was informed. that from the mineral 
examination of September 18, 1958, the Forest Service believed his claim to be invalid. 


248] 0 UNITED. STATES". ED BERGDAL.. ov DAI 
ee ae August 8, 1967 Pee: | 


| mains in: nthe Gévernment, ‘and the Department of the Tintarior has the 7 


a uthority. to inquire into the validity of a mining. claim (Tr. 6-8), and 


dismissed. both motions. From the evidence presented at the hearing, 
by decision dated March: 16, 1965, the hearing examiner declared the » 
“Hy” lode mining claim to: be null and void.: a 
Bergdal. appealed to the Director, Bureau of. Land i Management | 
wherein he reasserted. substantially the: same. contentions made i in his 


. motions. to dismiss. He also discussed. discovery ‘under the mining laws 


and cases referred. to by the hearing examiner in his. decision. ‘After a 
— careful examination of the record the Office of Appeals and Hearings - 
concluded that. “there i is no doubt: as to the correctness of the Examin- i 


_ er’s holding that the contestee is still prospecting and that he has made 


no discovery of a valuable mineral within, the: tos of the United 
_ States mining: laws.” | 
__ However, in regard to Bergdal motions to dismiss, the Bureau 


ie stated : 


The Examiner \ was vechnfeally corr rect. in: dismissing the . motions of contestee. | 
(oyliatuays “The Devartnent of the Interior he. been granted cones power. in 
the administration. of the public lands, and, ‘until the issuance of a ‘patent, legal 
title to a’ mining ‘claim’ remains in ‘the’ ‘Govertiment, . ‘and the Depar tment has 
‘power, after proper ‘notice: and ‘upon: adequate. hearing, to determine the validity 
of: the claim.” Nevertheless,. we feel ‘that there ‘is’ ‘merit: to the appellant’s. conten- 
tion. in Exhibit. A, when. we consider certain facts. in the. ca se record in. the light - 


of the expressed. policy of the. Bureau. of: Land Management, which. leads us: to | 


conclude. that the contest proceeding: to. determine validity of the. claim was not 
‘justified in this case and that: the Forest Service should have requested a hearing 
pursuant. to Section’ 3: of Public. Law: 167. Ue iaieg Resources aes to determine 
surface rights as: defined i in ‘Section 4-of that act. ae aa ee k3 
_ Public Law..167 affords the. Government. remedies ‘which 1 may be pdieitiers mu- 
tually exclusive nor interchangeable with contest actions predicated on. the basic. 
‘Inining laws, but each must be used in accordance with its intended purpose and 
‘the objective sought. ‘If the interésts of the Government require that it’ exercise 
exclusive jurisdiction over the land. and. the evidence indicates that the mining © 
claims involved are: invalid, a regular contest: action: should be brought. If, how- 
a ever, only the use’ of the surface and use and disposal of the vegetative. sur face | 
: J resources are desired and if mining operations would. unreasonably interfere with 
such uses, then section a of the Act should be utilized. oe OR, i 


e The, Bureau then discussed the. various factors upon “which it biiged. 
‘its conclusion that’ a, contest, proceeding to determine the. validity. of 
a claim was not justified j in this case, such as the bona fides of the claim- 

ant and the Forest Service’s offer of a special use permit. Tt noted that 

the issue in a contest to determine the validity of.a claim is whether a 

: discovery. under the mining laws has been made and that the issue in 

a proceeding under section 5 of the Surfaces. Resources Act. is whether 
a discovery: under the e mining laws has been made prior to ‘the date of 
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the act, citing United idles 5 v. E ieabeih D: Aesion. A-30395 (Sep- | 


- terhber 9, 1965), and United States v. Independent Quick Silver Com- 


. pany, i 2 LD. 367 (1965). It concluded that the hearing in question 
“may be considered as a hearing pursuant to section 5.” ’ Accordingly, 
the Bureau affirmed the decision of the hearing examiner insofar as it 
held that there’ was no discovery on the claim within the meaning of. 
the mining laws, but modified the decision “to the extent that iaetead 
of the ‘H? lode mining claim being declared null and void, it is 


‘ declared to be. subject to the surface restrictions and limitations” 


provided by section 4 of the Surface Resources Act, supra. 
The Forest Service appealed to the Secretary of the Interior from 
_ “so much of the decision” as holds that the “H” lode mining claim is ~ 


~- not null and void but: is ‘merely subject to the surface restrictions and 


— limitations of the Surface Resources Act. The Forest Service contends’ 


that since the responsibility for the administration. of the lands within — 


__ the national forests is vested in the Forest Service, once it determines. we 


the manner in which the administration thereof would best serve the — 
interests of the United States, i.c., recommends to the Bureau of Land 
. Management that a proceeding against a mining claimant be initiated 
either under the basic 1 mining laws or under the Surface Resources Act, 
the Bureau of Land Management has no authority to inquire into the 
- reasons why the: Forest.Service initiated the. preceeding or to change 
the: nature: of. the proceeding: from ‘that recommended. ‘The Forest 
‘Service, in effect, ‘contends that. since the sole function of the Bureau. 
of Land Management i is to determine the i issue set forth in the contest 
: complaint, it must. ‘proceed with. the hearing as requested, if the ele- 
ments of a contest are present, even though such a proceeding may con- 
flict with its own policy in administering mining claims on the public 
lands. To support this contention the Forest Service refers to a Memo- 
‘pandum of Understanding | executed by the Bureau of Land Manage- 
‘ment, and the Forest Service, effective May 3, 1957.. VI BLM Manual 
| BA, Illustration 4 (June 21, 1962). 
in answer.-to- the contentions set: eet im thie peal of ‘hie Forést 
Service,” poe argues that'-the Memorandum of Understanding. 
merely gives “procedural directions” and does not vest any responsi- 
bility for determining “how to deal with mining claim problems in 
the national forests” in the ‘Forest Service, and that the Bureau of 
Land Managenient, m ruling that’ a contest proceeding to determine 
the validity of the claim was not justified in this case, held that ele- 
ments of a contest were not present. He also contends, in effect, that 
since the Forest Service occupies a position similar to a “rival elsite- | 
ant” in a proceeding contesting a mining claim, citing H. A. Yard et — 
ah. 38 L. D. 59, 7. (1909), this Department has the fads to reverse 


3 Bergdal did not appeal from the decision of the Bureau, 
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a a decision or a hearing examiner if it finds that the procedure instituted ) 
| was an improper ¢ one2 . 

Bergdal also. recites various s facts lending support, to ‘the Bureau’ S 
conelusion. that ‘the. proceeding in question was not. justified, Vesey, the | 


? Bureau. seems to infer that once. the. Forest, Service initiated a proceed- a 


‘ing’ under the Surface Resources Act, it was not. justified in_subse- 
quently initiating .a,contest.'to determine the validity of the claim and 
to have it declared, null and void. He particularly refers to the letter 
of October 31, 1962, in which the Forest Service set forth the -proposi- 
tion that if 4 did not agree to execute a waiver and. accept a special — 

use permit,: it would schedule a hearing’® and have his claim declared age 
mull and void. 7 pees . 
| In regard to siich methods, s, Bergdal states: 

This. pressurizing | on a claimant to. induce him. to. give up his aunties rights 
-without a hearing on that question, by. threatening to institute invalidation. pro- 
-ceedngs against his claim: if he does not yield, does not impress one as a very 
fair procedure. Some would say,it smacks of blackmail. A claimant ought. not 
to.be penalized, for choosing an: alternative provided: for him by law. * * *, 

In view of these circumstances the Bureaw’s holding that the | pro- 
ceeding in question was not justified and its objection to being a party 
~ to such a proceeding is more readily understood. However, it is not 
necessary to consider the question of whether the Forest Service was 
justified in instituting a proceeding to determine the validity of the 
claim, for we do not believe this: Department has the authority to 
question, as a matter of its own policy, the manner in which the De- 
partment of Agriculture administers the national forests, including | 
the methods employed by that qoeparment in dealing with ‘mining 
“claimants in the national forests. 

The subject of the respective jurisdiction of the ae of the 
Interior and the Secretary of Agriculture over lands constituting a 
part of the national forests has received frequent consideration. Prior 
to February 1, 1905, the national forests were administered by the . 
Department of the Interior. Under section 1 of the act of February. ~ 
b 1905, 16 U.S.C. § 408 2 ee, a division of jurisdiction w was provided 


3 Upon the same premise, i i. xy ‘that the Forest Service is no more than a rival cient, 


Bergdal ‘states in his answer, which does not directly relate to the: issue on appeal, that he 


believes the Bureau hag recognized the “validity of the claim as.an unpatented claim” or 
8 “Iocation” and although he has “not as yet proved a discovery for a title under the 
mining laws, * * * he has made 2 sufficient showing to justify his working and holding 
the claim. under a location ae * 9, What. rights Bergdal may believe the decision of the - 
. Bureau entitles him to is not clear. However, it is clear that the Bureau recognized the 
_ invalidity of. the claim, but, as a matter of policy, held that where the exclusive use of 
‘the surface was not required, the Forest Service was not: justified in initiating a proceeding 
‘to determine the validity of the claim. The net effect of the decision. placed ‘Bergdal:in the 


Same. position as if he had waived his verified statement, except that the. Forest Service ; 


may not have issued him a special use eaeee 


f 
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with. eee to national forest ine: The act. charged the Secretary | 
of Agriculture with the: duty of executing all laws. affecting the na- 
_ tional forests, “excepting such laws as affect the surveying, ‘prospect- 
| ‘ing, locating, appropriating, entering, relinquishing, reconveying, 


2 certifying, or patenting: of any of such lands.” The administration of  - 


the laws included: within the exception remained the py of 
the Secretary ofthe Interior. © — * 
~ In construing the ‘statute, the Secretary of the eee in a, letter 


7 to the Secretary of Agriculture, dated Jute 8, 1905, advised that: 


a Re ag. is: peliered. the respective jurisdictions of the two departments over 
applications for rights and privileges within forest reserves may be safely de- 


_ fined as' follows, namely, that your Department is invested’ with jurisdiction ‘to | 


pass upon all applications. under any law. of the United States providing for. the - 
granting of a permission to. occupy. and use lands. in.a. forest reserve. -which 0C- 


cupation or. use is. temporary in character, and. which, if granted, will in nowise 4 


affect. the fee or: ‘cloud, ‘the: title of the United States should: the reserve ‘be dis: 

‘continued; but that this Department retains: jurisdiction over all’ applications 

affecting lands within a'forest reserve. the granting of which amounts: to ‘an ease- 

ment running with the land, with the further ‘understanding that any permission 
or license granted by. your Department is subj ect to any later disposal of the land 

by this. Department. : ‘Within the, limits.of: the separate jurisdictions. herein de-. 
fined, it is believed | that the actions of. the two. departments will 1. proceed: har- 
‘moniously. 38 LD. 610. 


By letter’ of ar une. 13, 1905, ie ae of “Agriculture expressed 
his concurrence in the views quoted above. | 

Additional. correspondence between the two departments < on: the 
‘specific subject of the jurisdiction. of the Secretary. of the Interior 
over lands located and. claimed under: the mining laws and constitut- 
| ing a part of the national forests 1 is referred to in the Yard case, supra, 
m discussing the practice of contesting mining claims within the na 


ges tional forests, as follows: 


In ‘departmental letter of July 5, 1906, addressed to. “he: ne i the 
Department of Agriculture, * * * the following opinion is expressed : , 


“There. would seem: to. be no good reason, however, why the character. of 
pes lands in forest reserves, located’ and claimed. under the mining laws, may not 
be determined by: the land department i in the absence of entry. or.application 
; for mineral patent,. where such determination appeared to be necessary to the 
- due and proper administration by your department of the laws providing for 
the protection and. maintenance of such reserves. The land department un- 
questionably has jurisdiction over any and all lands embraced: within such — 
_ locations for the purpose of determining whether they are of the character 

| subject to. occupation and purchase under. the mining laws. de 


Since that time essentially. similar views have been reiterated in the regtila- 
tions.of May 3,1907 (35 L.D. 547), and the circulars of June 26, 1907 (35 L.D. 
632), and June. 23, 1908 - (36 L.D. aces See a instructions oe ae 15, 1007 
oe Ep, mee): 38 L.D. 62, 63. . 
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The practice outlined. in these’ early caida’ Is. 5 essentially the 
same as thé current practice set: forth i inthe Memorandum of.Under- 
standing, effective May 3, 1957, supra, between the Bureau of Land 
-Management,- ‘Departinent of. the: Interior, and’ the. Forest Service, | 
Pepin’ of Agriculture, in. pertinent part, 3 as follows: Sh ie Sad 


“D. ADVERSE, PROCHEDING. UNDER BASIC MINING LAWS” 
4d Applicable procedures: ss Ms dled 9 


. When the Forest. Service desires to recommend adverse procendines Heat 
an unpatented. mining claim’ on lands’ within a national forest under authority 
of the basic ‘mining laws of 1872, it will do SO by filing with the appropriate 
land office a recommendation for initiation’ ‘of Government contest. The filing 
of such recommendation, “form and ‘content thereof, and all other matters re- 
lating. to scheduling and conduct of a hearing ‘and decision, thereon will follow 
the. procedures in Part A,. ‘section : 4. to 14 inclusive, of this Memorandum of 
Understanding. . 
Section 4 of Part .A provides that the. recommendation contain a 
copy of the “report of field examination, upon which the recommenda- 
tion is based,” Section 5 of Part: A provides that upon “receipt from 
the. regional forester of a recommendation for initiation of a Govern- 
ment contest, ‘the manager, upon determining that the elements. of a 
contest are. present, will prepare, and proceed with service * * *,” 
Thus, under these laws and their subsequent interpretation there is 
no question that the Secretary of the Interior i is authorized to deter- 
mine the validity of mining claims in national forests. H. H. Yard, 
supra; Alaska Copper Company, 43 T.D, 257 (1914); 4. B. Nichols 
and. Cy Smith, 46 L. D. 20 (1917) ; United States v. B. @. Crocker et al., 
60 I, D. 285 (1949) 3 Sokeitor’s Opinion, M-31021 (F ebruary 20, 1941), 
pp. ‘16-22; 29 Op. Atty. Gen. 303, 305, 306 (1912); 30 Op.. Atty. Gen. 
263, 269 - (1914). It.is the responsibility of this Department: to provide | 
the administrative forum by which the Forest Service may determirie 
its rights to. possession, control and administration of lands within : a 
national forest. on. which mining claims have been located. — 
The jurisdiction of the Secretary of Agriculture was positively de- : 
~ fined by the. Attorney. General in connection with the question as to 
“who had authority to grant. easements for certain rights-of-way over 
lands that. constitute a portion of the national forests. The Attorney 
- General after quoting the observations of the Secretary of the Interior 
. in his letter of J une 8, 1905, supra, stated: oo eae 
The view thus set. forth seems to. have received’ the express approval of. the 
—_ Secretary of Agriculture. It was ‘at once accepted, and has since been ponsiseenuy: . 
| acted, “upon by both een 
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In 28 Op. it was said (p. 524) t that? 


Serpe: ‘Jurisdiction conferred upon the. aeataey ‘of Agriculture by the act of 
February 1, 1905;.*-* * is essentially a jurisdiction to. care for, supervise, and 
manage the: national forests as. distinct. instrumentalities of the Goverment 
"as. ‘going. concerns’—and. to execute certain laws relating | to them.’ 2 - Sen, Cee 


And that (p.. (525) ::. 


The laws which the Secretary [of Agriculture! is eo eranues. ‘are ‘naaiieais 
‘the laws which declare the . general ‘policy respecting. forest reservations and 
govern their. administration and.” “use as, ‘such apart from the general mass of 
public lands. ” _ 

i Without. attempting ‘to: review those laws in “detail, ‘as they were when the Pod 
act LOW under. consideration was passed, it seems enough for present purposes | 
to. observe that, while : they cast. upon the, Secretary of Agriculture the duty of. 
protecting and fostering the forests and empowered him to regulate their USE and. 
occupation and to sell. and in. other. ways dispose of the timber, they ‘did’ not 
authorize through his action the granting or conveying of any estate ‘or interest 
affecting the title to the lands themselves. * % © OO Op. “Atty: Gen. 305, 806 5 
(Italics added). 

The responsibility for the Sdn etek of the use and occupancy 
of lands. within the national forests i is clearly vested in the Depart- 
ment. of agriculture. ‘When lands: within the national forests are not _ 
valuable for their mineral deposits, the Forest Service: is entitled to 
the free and unrestricted possession and: control of the lands and the 
timber growing thereon in order to properly administer the lands as 
the law directs. The problem of how or when to deal with mining 
claims in the national forests, which are not based on a sufficient dis- 
covery of mineral, that interfere with the governmental right of 
- proper administration: of the lands involves one aspect of the admin- 
istration of the occupancy. of the lands which is expressly the respon- 
sibility of the Department of Agriculture. If that Department deter- 
mines that it has an administrative need to ascertain its right to certain 
lands upon which mining claims are located, then it is entitled to have 
this right determined, and that duty devolves upon this Department. 
Hf. H. Yard et al. » SUPTA at 66, 67; Memorandum of Unde ronding, 


eupre. 


‘The Forest Service considers s Bergdal to be an: ecbapiney problem. rn 
‘As a matter of Forest Service policy, in these circumstances it recom- — 
mended that a proceeding be brought to determine the validity of the | 
claim. (Tr. 5.) Once the Forest Service recommends the initiation of 
a contest to determine the validity of a mining claim, upon determin- _ 
ing that the elements of a contest are present, it is not the function of — 
thas’ Department to Inquire into the reasons Or the justifications eis 
the initiation of such a ‘proceeding. | i 

Contrary to the contentions set forth i in Borgdal's answer, and in 
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| spite: ot thie equitable nature. of his. plea, in view. of - foregoing this 

Department “i 1s without authority to-question, as a matter of its own 

policy, the manner in which the Department of Agriculture admin- | 
—isters. the national: forests. Thus, we find that the Office.of Appeals 

and Hearings is without authority to question the methods by which 
- the Forest Service deals with mining claimants in the national forests — 
and has no authority to change the nature of the proceeding from one 
: recommended by. the Forest Service to one it believes the Forest Serv- 

-lce'is justified in initiating. Since the decisions below found that the 

evidence sustains a conclusion that no discovery within the meaning of © 

the mining laws has been made within the limits of the contested claim, 
the “H” lode mining. claim was properly found to be null and void. 

. Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2. 9A (4) (a); 24 FR. 1348), 
the decision — from 1S set aside. and the hearing. examiner’s 

“decision is affirmed. ier eae oe ee ee 
-Epwarp Warnerra, 

* — Solicitor. 
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Contracts: Construction. and Operation : Changed | Conditions—Contracts: ; 
Disputes and Remedies: : Burden of Proof . | 


‘Under. a. contract requiring inter - alia, excavation in canyons in. the. Rockey 
| Mountain area of. ‘Western Colorado and installation of steel ‘siphon pipes 
and other structures ‘for an irrigation canal project, where the contract, the 


logs. of borings and other Government data provided only general. informa: 


tion concerning subsurface conditions that might be encountered, and then 
only as to areas: outside of and not as deep as the required excavations in 
most of the canyon areas, the Board found that such information could not. . 
reasonably have been viewed as representations respecting the quantities or 
percentages of cobbles and boulders that would be encountered in such exca- 
vations in the consideration of a first category changed conditions’ claim. 
Where excavations were required for strictures along the canal, the con- | 
| ditions encountered did not differ significantly from: those: shown on the 
applicable logs. 


‘Piaatenets: Construction and: Speretion Changed Conditions—Contracts: : 
_ Disputes and Remedies: Burden of Proof 


Where a- construction: contractor assigned several employees to make a 


pre-bid site investigation that extended over several days, and. those em- . 
ployees in a careful examination of the project area would have seen - _ 


that there. were many. basalt cobbles and. boulders: at numerous points on or 

: near the canal alignment, the contractor must be charged with the duty. 
of obtaining rudimentary knowledge concerning the geologic origin of such — 

275-467—67—_2 2 
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cobbles and houlaare and how they came to be mixed in with non-basaltic 
eee: materials, and about -the proportions. of cobbles; cand. boulders that might: be. 
sé . encountered. along. the, benches and in the canyons where work on the. vanal 
- was to ‘proceed. The failure to secure information about the origin of ma- 
ice terials ‘in ‘certain’ of the canyons was held by the Board not to be ‘justified: ; 
- “in -the circumstances of ‘the case; ‘hence, there was a failure‘of proof of — 
; second category changed conditions. ‘Except. for a. portion of one’ siphon site, 
Rake “qnanticipated”.. (second. category) -changed conditions. were. found® not to: 
__. have. been. encountered. on. the. project: because. the. percentages. of. cobbles 
and boulders. were ‘not shown to ‘have been unusually | high, or materially 
. different from those ordinarily found in ‘the area in work of the kind required 
“under the: contract, ' ‘and because most of the appellant's difficulties. arose 
‘from: its own: inefficient or unskilled. construction. methods: : Se eee 


Contracts: ; ‘Construction | avid: Operation : ‘Changes ‘and: xtras-Gentrit 
Formation and Validity: Implied and Constructive Contracts a 


| " Directions by. the ‘contracting officer ‘for. ‘the ‘use. “of alternative construction a 


- practices or: procédures that were specifically ‘provided for in thé “contract - 
did not constitute a constrictive change. At the time the work was’ ‘performed 
the contractor accepted such practices or “procedures without contending: 
that. excess costs, would .be involved. The Board: con¢luded that this indi- 
cated that utilization of the alternatives to meet conditions encountered on a 
-eanal project more than fifteen miles in length over ridges, benches, canyons 
-- and other. varying features.of the terrain was a matter. that had been ex- 
a pected by both: parties, rather than work of. a different: character than that 
= required by the original terms of the contract. 


BOARD OF | CONTRACT APPEALS 


- Vitro Corcoration of America’ (formerly Vitro Engineering ‘ Com- 
pany), has taken this appeal, which concerns a ‘construction. contract 
that was performed by ‘its ‘Treco Division ' (in this opinion the ‘ap- 
pellant will be referred to.as Treco). The work performed by Treco 
“was construction and completion of earthwork and structures for part 
of the Bureau of Reclamation’s Southside Canal. ‘The © project site is 
near Collbran, Colorado. : i Hes BL tes 
-.. The claims denied by the Bureaw’s sontracting officer } were seated 
| Canes Clauses 8 and 4 of Standard Form 23A. (March 1953 edition). 
Because Treco’s. counsel have relied almost ‘entirely upon Clause 4, 
“Changed Conditions,” in presenting its claims,:the major portion of 
this opinion will be directed to the ae of whether or r not changed | 
_ conditions were encountered. 

-The contract was awarded in the estimated amount of: $1, 598, 349, 18, 
and was prepared on standard construction contract forms. The wo : 
to. be performed. was set forth in Schedule 1 and Schedule 4-of 
| ~. Specifications No. ee Schedule 1 covered. canal earthwork and Es 





43 The Decision ‘and Findings of Fact from which the appeal was taken is dated February 
21, oe: . : 
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| as. Sabon 18+ 95. 46 to Station. 1146-449. ee 4 covered 
the. construction. of. siphon. structures, utilizing steel pipe. ‘barrels, ke 
Bids on. the | proj ject. were received on. March 17,1959. The Abstract a 
: of. Bids? -shows that. Treco’ 's bid. was more than $250, 000 below the 
_ Government’s. estimate. The. alternative bids of the next. low. bidder 3 
ran from. spproximetaly § $37 6, 000 to spproximptely:' #400) 000. “higher 


than Treco’ Ss. bid... ae oie 
Phe. Claims = 


| oD Ke: appellant “geeks Sao corpensation. in, ‘the amount | ‘of 
$880, 139. The parties have stipulated that: the Board’s present. con-- 
‘sideration: of the | matter should ‘be restricted ‘to the question of en-- 
«-titlement. ‘Tf it is determined that the contracting officer erred in find: 
< drig that: “the | ‘quantities measured’ for payment were : strictly: in: 
secordancs with the ‘terms of the contract and that the conditions | 
actually, encountered. did. not. differ materially from those indicated 
- in the contract, nor were. they materially different. from those. ordi- 
~ narily: encountered: and: ‘generally. recognized as. inhering. in. work of | 
- the character required in the contract,” ® the parties ‘are to be given 
an opportunity to negotiate. with. respect to an equitable. ad] ustment. 
_ During the summer. and fall of 1959, Treco performed some con- 
struction work at.six-siphon sites and elsewhere on the project. Officials - 
from: the. appellant’s home office informed the Government’s construc- 
tion:engineer in October 1959, that “they were facing a. situation in — 
which-they were going to lose quite a little bit of money.” * At that. 
time they attributed..Treco’s problems on the ‘project to the inexperi- — 
ence of supérvisors and. under- estimation. of the work.® The fact that. — 
the appellant was encountering a bouldery condition in performing — 
excavation work on the project was discussed frequently, but os : 
discussions were “not in the light of claim language.” ° | a 
After performing work with its.own forces during the 1959 con.- 
struction imine) Treco > subcontracted a great deal. of the work that ‘ 


2 Exhibit No. i. age 
< Article 4, Changed Conditions, ‘states’ in or 
_ “The Contractor shall. promptly, and before such conditions are disturbed, re the 
Contracting - Officer in writing of: (1) subsurface or latent physical conditions at the site 
- differing materially from those indicated in this contract, or (2). unknown physical con- 
ditions at the site, of an: ‘unusual nature, differing materially from those ordinarily 
encountered and generally. recognized: as inhering in work of the character provided for in 
this contract. The Contracting. Officer shall promptly | investigate the conditions, and if 
. he finds that. such conditions do so materially differ and cause an increase or decrease in the 
cost of, or the time required - for, performance of this contract, an equitable adjustment 
shall. be made’ and the contract modified in writing. accordingly. Any claim of the Contractor 
for adjustment ‘hereunder shall not be allowed unless he has given notice as above required ; 
provided that the Contracting Officer may,.if he determines the facts. SO- justify, consider 
and adjust any sucb. claim asserted before the date of final settlement of the contract.’ ” 
*Tr, 834, j 
3 Tr, 835. 
§ Tr. 498. - 
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inained for Supleion in a, letter ae rend 4, 1960," ies vice _ 
president of Treco’ 's parent company (Vitro) referred to a February | 
16, 1960 meeting ‘with officials of the Department of the Interior at’: 
which company representatives had outlined “underlying reasons why 
our losses on this work will ‘be nearly. $1,000,000.” ® The letter: ‘re- 
ferred to estimates of the Bureau of: Reclamation, contending that’. 
they were “orossly iriadequate, ” and asserted that actual quantities 
greatly exceeded the estimates because of Bureau errors in establishing 
terrain contours and the: Bureau’s erroneous advice as to soil types. 


_ The allegation in the April 1960: letter; concerning soil types. seems 


to be the earliest in the appeal record to link the soil- -type information. 
with provisions of the contract dealing with quantities and payments. 


roe The letter advised that. a, claim would be made and stated ij in part: 


- Obviously, the soil composition. causes. excavations to. extend peyorid. pay itnes ae 


where they are. predicted to be free standing, ‘ut in reality cave back beyond - 
. the limits.. Lerge. boulders nave the same: effect. Likewise: backfill, compaction, 
_ rip-rap, sand. and gravel bedding, gravel production and. gravel -blanket quanti-. 
ties are directly increased with an increase: in. excavating requirements. In: many 
instances, concrete’ quantities themselves are PORE RES as @ consequence of these. 

conditions. (Italics added.) : 

The underlined ‘sentence in the above-quoted paragraph mace the 
keynote of the-claims that we are now considering, 

In a letter dated July 7,:1960,° addressed to the ‘Solicitor of re De-. 
partment of the Interior, the. appellant provided “underlying reasons 
for our heavy losses, which can now be stated, of course, in more 
specific detail.” The letter advised that Treco had specialized for 
many years in designing, engineering and constructing catalytic 
cracking facilities, and. nearly every other type of. refining. facility. 
Treco’s expansion into the field of constructing irrigation facilities 
was explained as follows: : 

In 1958, when the business of providing specialized facilities for the petroleum 
industry suffered a serious ‘recession, TRECO decided to keep its organization 
intact by attempting to find sustaining. business outside the division’s estab- 


lished field. Bidding on the noe project Een ee a. conscientious. ceHOTS 
along this line. 

7 Unfortunately, in going outside its eataplished field, TRECO fell into. the pit- 
falls. which await the uninitiated ; and eae for. that reason, ae bid. 
the Collbran work far too low. * * * | 


The July 7 letter also. refers to. Sears iene representatives 
of Treco and officials of, the Bureau. of Reclamation that. took os 7 





?Wxhibit 15a. This. ietier: was weuteten to: the Solicitor of the Depa ctinent of the inietioe 
§ This was an ‘estimate of loss associated . not only with The Southside Canal project (the 
subject of this appeal) but algo with another large: coneuracHon: contract -that arele nad 
undertaken for the Bureau of Reclamation. 
9 Hxhibit 15b. 
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‘i fag soon as. it became apparent to. “‘Treco that the work had een | 
| grossly. underbid, ”’- and expressed., surprise about the Bureau’s policy 
“with respect to apparent, mistakes -in bidding.” ” Tt then (p. 4) re- 
‘turned to the matter of claimed “serious overruns of quantities due — 
to’ [the. Government?s] inadequate initial estimates,” and gave ex- | 
amples of such overrun quantities, including some examples from the: 
Southside. Canal ‘project. A. description was given of the planning 
and scheduling difficulties that are encountered. when unanticipated 
quantity. increases are necessary for project completion. Other mat- 
ters that were said: to justify the payment, of additional compensation | 
- were listed in the July 7 letter. The most significant item from the 
3 standpoint, of this appeal is on page 7 of the ns as follows: 
‘Inadequate Bureau Drill Log Data — . . a 
TRECO has encountered large rock. in the. siphon. Swen gy diets: in. Park Creek, 


Leon Creek, Big Creek and Cottonwood Oreek isiphons. ‘This rock excavation was 
costly, and also required over- -excavation, making it necessary to use two and 


+ three times the amount of compacted backfill ‘and other backfill for which there — 


“was no pay, in the over-exca vation areas, In general, the: entire ‘Southside Canal 


project lacked pertinent drill log data along the sites of construction to enable | > 


-anyone-. to estimate’ with even a slight degree of accuracy. the probable: ‘cost of 


-construction. | 


_ Eventually the appellant submitted = ispere ae forth its 
aie in detail. The first is dated. December 27, 1961, and-the second : 
July. 24, 1962.1° The second letter advises that Claim, Tham: Tis for.an | 
- equitable adjustment (monetary) in. connection. with the performance : 
of Contract Item Nos..5, 11 and.12: (excavation,, backfill, and. compac- 
tion of backfill at structures on the project, excluding siphon structures, 
anda designated bench flume, wasteway anil turnouts. structure),and 
Contract Item Nos. 157, 158 and 159 (excavation, backfill and compac- 


tion of backfill at. the siphon structures and. the designated ae 7 


; flume, wasteway and turnouts structure). ae. 
_ Claim Item II seeks a monetary equitable. adjustment related to the | 
same contract items as Claim. Item I plus Contract Item No. 166 ( fur- 
~ nishing and installing steel pipe siphons). Claim I relates to work _ 
performed outside of ihe excavation pay lines established in the con-- 
tract. Claim II is for asserted increased expense ineurred j In performing 
work within the pay lines. | 


Appellant's Stated Claim Theories . 


ie eentads that it encountered: changed conditions faehadinie 
“boulders, rubbles, clusters ef boulders and non- free-standing matétials 
which conditions were both materially different from those indicated 


16 Copies of the claim letters are attached to the contracting officer’s findings dated 
February. 21; 1963 ae No. 5). : 
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~ In the Contract and ae an aural nature , differing materially from 
those ordinarily encountered and generally recognized as inhering in. 
work of the character provided. for'in the Contract.” Thus both first 
category and second category changed. conditions ‘are claimed to have 
‘been found on the project. It is asserted that the material encountered 
required excavation that extended considerably beyond the pay lines 
prescribed by the ‘contract. Difficulties within the pay lines also are 
said to have been due to the large boulders ‘and clusters of boulders © 
and cobbles that had to be taken out in the course of excavation. Treco’s 
position is that contract drawings showing typical cross sections for 
trenchés and contract provisions ‘pertaining to'the excavation work 
are representations that the subsoil in the’trench excavation areas will « 
be free-standing, and that excavation. for § structures can he ainivias 
: within the prescribed pay lines. - oe eee a ee 
A great deal of excavation work ‘outside of the 1 pay Tinea. was. per- 
formed; in addition, many. boulders, cobbles and rubbles were encoun- 
| tered i in. the excavation for. trenches. and at structure. sites, ‘However, 
the contracting officer found ” “that.the logs. of. exploration. included , 


. in the contract: have been accurately reported and adequately: show the : 
- conditions that were’ actually encountered: and which: form the basis . ~ 


for the claim. Also, * * * that the paragraphs of the specifications 

and the pertinent: drawings, together with the information-regarding 
7 the -general geology. and. topography of the aréa which. should have 
. been gained in'-a reasonable: pre-bid - investigation of ‘the. site. con- 


ce: tain sufficient. information so that the contractor, when : ‘preparing his 


ee bid, ‘should ‘have’ been” aware: of the. conditions which. “were Bee 
a ecamreg ot ee ee ee | Me cere Cele? 


| Provisions A plicable let to ‘the Preeo C ns: s ae 


‘The following contract provisions are of importance in: this appeal 


: - 82, Records of subsurface. inwestigations. The drawings. included in. these 
| Specifications show the available records of ‘subsurface investigations: ‘for the 
“work covered. by these’ specifications. The Government does not represent: that 
“the available. records: show ‘completely the existing. conditions. and does not 
. guarantee any interpretation of these records or.the correctness of : any informa- 
tion shown onthe. drawings relative to geological conditions. Bidders and the 
“eontractor must assume all responsibility for deductions and conclusions which 
may be made as to the nature of the materials to be excavated, the ‘difficulties 
-of making and maintaining the Tequired aren and of doing other work 
affected by the geology at the site of the work: <— Pee 


_- Paragraph 38. (quoted i in part).:, a ee ee 
Oe | Classification of. excavation. “Materiads excavated: will ‘not be classified for 
ea payment: Bxcept . als otherwise DOCS. in these, specifications, materials exca- 


1 Page: 5, ‘Appellant’s: Post-Hearing Brief. _As bas, been. mentioned the appellant: ‘also . 


| “states that: it relies. upon ‘Clause 8, Changes. - ” 


7 sth as 14, page 8, ‘Findings of Fact ‘dated February ‘oH, 1963 (Bxhibit No. 5). 
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wate eqill: i measured ; in. | excavation, to the lines, shown . on ‘the arawines 6 or, as 
provided, in these ‘specifications, and all materials So required. to be. excavated 


“will be. paid for at’ the unit prices per cubic yard bid. in the schedule for excava- 


tion. * * * Bidders and the contractor'must assume all ‘responsibility for deduc- 
tions: and Conclusions as to the nature. of the materials to be. excavated and: the : 
difficulties of making and maintaining: the reaper excavations. : ae 


_ Paragraph 41 (quoted in part) : Mea Ge. Oe ees : Slag 
44, ‘Bacavation: for structures. (a). Measurement’: ‘for: paivanient. Excavation s 
for structures will be meaisured for payment to’ ‘excavation pay lines’ shown on : 


. the: drawings, or iif. not: shown. on. the .drawings: to pay lines, in accordance. with 


% .. the. provisions of this paragraph. Regardless. of quantities, excavated, -measure- 


ment 1 for payment. will be made to. the. prescribed. pay lines: Provided, “That ‘for. | 

‘purposes of safety Or other ‘practicable reasons in connection with individual 
- ‘structures: the Government reserves the orient to. pteqnize the contractor to excavate . 

to the prescribed pay lines: Pade : he 
-‘(b).. Foundations’ for-:; structures. = Hcon vation for: anes foundations a seme: 
7 tures shall be: to. the elevations shown on the drawings or. established by the | 
contracting officer. “Where concrete, precast-concr ‘ete pipe, or steel pipe is shown 


on the drawings or directed to be placed upon’ or against. compacted backfill in 
. “oreck: excavation, ‘the excavation shall:be sufficient to “provide for-the’ minimum 


thickness: of 6. inches of. compacted: backfill: between rock points and the concrete 
OX pipe,.- and measurement. of: excavation will: be, made to : lines. parallel: to. and 
10 inches helow. the underside of the concrete-.or pipe.. ee eee 
, of a = ee Mnah f * . a at oe na, Se * = 


rae and ‘all excess. : excavation or. overexcavation performed by the contractor _ 


for any erernere or reason ry for additional excavation as may, be > prescribed 

shall be at the. expense. of the contractor. ‘Fill, and donpaedae of fill.for: such ex- 

cess excavation, or. overexcavation shall be:at the. expense of the contractor; | 
Where additional excavation. is. preseribed by, the. contracting, officer. to. remoye 


material unsuitable for the structure. foundation, measurement and payment. of : 


“the: excavation. will be made to the’ prescribed ‘depths and. dimensions. Payment 7 
for the backfill and compacted: backfill required: ay the additional excavation | 
: will: be made as. provided in Paragraphs 48 and 49, : oe 8s 


_ Paragraph 49 (d). (quoted i in. part): 


oe ae “Measurement, for payment, of compacting backfill about Seructires will 
be made only. for the quantities. actually compacted within: the limits: of. “the 

-established. pay lines :for. backfill about structures. and .the compacting of refill | 
outside of excavation. pay. lines. shall be performed at the: expense of the. con- 
tractor. im a). Medien : 


_ Although Fee Sentrace dose nok contain: a “requirement. oe a nate 
investigation, two -Treco representatives made an inspection. of. the 


Southside Canal site on March 14,.1959.28 ' They were accompanied. on. 7 7 
. their: inspection, visit by an: ‘employee of the. Bureau. of Reclamation. — 





ae: The facts with suck to ‘the Treco ‘site eeceenten. are ' contained in a 1: ahpuladon: 
‘that was filed with the poate on October 3, aaa The Per Bae added what pense 
to the appeal file. — Gs 5 ‘ ; fu - 
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Part of the trip was made by pick- “up: truck and part by a four-wheel 
drive vehicle. Since the Southside Canal is in mountainous country at 


altitudes in the order of seven and eight thousand feet, the construc- 


~ tion site was covered. with. snow. of varying depths in late winter when 
_.the Treco. inspection: was. made. This required use of a. route along 

country and farm roads near the canal: site—travel was not possible 
immediately adjacent to the areas where the canal-trench was to be 
excavated. It was possible, however, to proceed by vehicle to. each of the 

siphon sites..Some of the siphon: sites (including . Salt Creek, Big 
Creek and Cottonwood Creek; where major siphons were installed) 
-were visited. Most of the remainder of the right-of-way was accessible 
only on‘foot, although some. of it could be seen at a distance, from. ‘the 

country and farm roads. Representatives of the appellant. also viewed. - 
the site from a private plane on March 14, 1959 (the same day they 
made the inspection by vehicle and on foot). T'wo-days later the site 
‘was viewed twice from a plane by two Treco Tepresentatives, but little 
other than snow could be observed. _ 

The writer of this opinion, in addition to conducting the. ia 
on the appeal, viewed almost all of the project, including the siphons 
and many of the minor structures, in early October 1965, on a day when 
the weather was good and all features of the eéimpletad’ canal and of 
the adjacent terrain were easily observed. The hearing” was s held 1 in the 
latter part of the following April. | 
_ A second. stipulation filed. by the parties. after the. fear on. this 
appeal was received by the Board.on July 25, 1966.4. That stipulation 
affects the computation of costs ‘that had bea submitted by Treco to 
the contracting officer, because it withdraws from consideration i in the 
appeal “any claim in connection with those portions of Item 157 work 
(Excavation) which were. performed by-Appellant’s subcontractor, 
Brasier Bros. Construction Co..at the Big Creek, Cottonwood Creek 
and Salt Creek siphon structures.” The withdrawal has -no-effect on — 
the claim as it relates to Item 158 (Backfill) and. 159 {Consppstion) at 
those structures. . : 

-'Treco’s excavation erie during the first construction season (1959) 
included removal of ‘material in making trenches at several of the | 
- major siphon sites. Leon Creek, Park Creek and part of Salt Creek 
were among the siphon sites excavated during that: period.* The Gov- 
ernment counsel has stressed this fact in connection with the téans- 
action that Treco arranged in mid- October 1959, with Brasier Bros. 


| Construction Co., a Colorado contractor, for excavation by Brasier -.« 


aa os, under a. subcontract of ESLER trenches at Big es Conon: 


14 This siieuietion ‘A156 ae peer ade to the anneal file. 
wT, 154. - 
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| wood’ Creek and Sallt Creek for a price per ie sad 16 “that | was 45¢ ea 


less than the $2.20 bid by. Treco for such work—the subcontractor 


| . "excavated: those trenches and handled the boulders’ and cobbles that. - 


were encountered apparently - without protesting or making a claim”. 


ate The Government’s construction engineer _ for the Collbran Pro oje ot . aa 
- testified 18 that “Mr, Brasier * * * seemed to relish that type of opera- 


tion,” and, that: the subcontr actor “seemed. to have the ability. to move — 
Tr ae a little better. 2 “The construction eng: ineer’ "5 assertion 1 19 that the 


3 subcontractor could excavate a narr ower trench in bouldery conditions mie 


is borne out by. Exhibit: AA, which shows that the excavation by 
Brasier Bros. at the Cottonwood and Big” Creek siphon sites ran 


20.86 percent and 41.52 percent respectively, over the Bureau’s esti-’ 2 


mated pay quantities, while Treco’s excavation at the Grove Creek, . 


Park Creek and Leon. Creek siphon sites produced excavation overruns — 


~ of 88.71 percent, 61.77 percent and 46.87 percent, respectively. ‘A 
former employee: of Treco testified that there was a higher percentage 


of rock at the Big Creek siphon site than at Grove, Park or Leon, 20 
and | upon concluding his testimony with respéct. to the Big Creeks i. 
—*< siphon site, continued with. a description of the subsoil at Cottonwood Zz 


Creek, stating that it was the “same thing, an accumulation of rock 
in the for m of nests or clusters. ee ti , 


| Evidence ind Contract Provisions Relied Up pon by Trevo 


_ One of the appellant’ two. witnesses at the hearing had been as- 


duties. were to prepare ‘reports; 0 roincunieate with the appellant’s top : 
management, handle matters involving Treco-Bureaw liaison, and’ ex- 


os pedite: materials.” Although he carried the title. “Project Manager” 


at least: part of the time when work was being performed on the project, 
no showing was made respecting construction experience on his part 
prior to.the Southside Canal project. He did not. participate in. the 
; appellant’s pre-bid work,’ 23 bear responsibility for the actual prosecu- 
tion of the work, or supervise laborers,** It was conceded. by. the :ap- 


a, . Pellpats counsel: that. this employee. ¢ who. will be referred to. herein as = 


 "Preco’ Ss. ;thainager )+ was: not an. pees on rock, excavation. a Ho er ee 


i - Exhibit 18. 
“ott Dy 41° 


/ 38 TP, 350. 
TE 41d. 
20" 105, 45, 61. 


2 at py, 112, 


a 8 Te, OTE. 


“erp, 208. | 


Ye ee 





3 . wr. 129, 


ee a . Sat’ eps ha ee $2 teeta said he iat ee Cs ees ae ee ce Rte Ne ashe 
Gee gee ee te Te a wot aitacd Me gts pe BE aes a Meee PE ie Shy stg * egg Reet I tat oe 
5 . ee Sit é ere ae ain tie ta Te ear eae ¥ Meter oo ‘ : . fo See” Se Aten 
ee cae : pet day ae or Go a My Pe : Pe ee atl a 1 Ra aes 1S 1 
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No. evidence * was, mabinitted ¢ as s to dis assumptions. concerning” soil 


i conditions that actually were made by Treco personnel when the bid ~ 


Was prepared. The Board also was not advised whether the appellant . | 
in fact consulted a geologist or soils engineer prior to the time that its 


proposal was. submitted, Appellant’ cS ‘Spunsel asserts that the appellant os, 


: should not be charged \ with the obligation to have obtained a geologists - 
pre- -bid review, and observes i in its “Post- Hearing Reply Brief that, as — 


to the: items involved” in the. claims,. the appellant. bid higher unit are 


<r prices than those submitted for the same items by. several of. the — 
bidders’ who submitted much. higher over-all bids on the project. For 

- example, Treco’s bid of $2.20 per cubic yard for siphon structure ex- 
cavation (Item No. 157, Schedule 4) was higher than the ones for that 
| item, listed by the two bidders whose over-all quotations for Schedule | 
- 4 were the closest to 'Treco’s low bid—those bidders. quoted. $2 and 
| $1. 70. for Item No. 157. Because appellant’ s counsel has made the unit 
price. comparisons without suggesting that the appellant’s unit prices 
for work that, was performed at a relatively early time in: the contract. 
performance period contained any eletnents attributable to unbalanc- | 


ing, the Board in considering this.appeal i 1s, viewing such unit Briggs eae 


. as realistically arrived at (not unbalanced). | . : 
At the hearing and in: ‘post- -hearing’ briefs the parties spent. ‘the: 
greatest part of. their: time and effort on the. claims’ which concern - 
: excavation : and construction work at. sites. where. siphon ‘structures _ 
were installed—Park- Creek, Leon Creek, Salt Creek; Grove. Creek, Oak - 
Creek, Little Cx eelx;. Big Creek and: Cottonwood Creek. ‘Treco’s:‘man-. 
ager testified as: to. the “conditions that: were > encountered at each, of - 
those creeks: | ta Os oe Ce eee es 
For the totgon and dbopes Shon sites i gaye very: ‘high: ostiniites 


of the percentage of rock. excavation that was found:to' be: ‘ecessary a 


(the Government. disputes the accuracy of inost ‘of these estimates): 


ne estimate for Park Creek -was.a “good:80 percent,” *° for Leon Creek : 


“a, good 85. percent,” 2? for Salt Greek “in the order of 75: percent,’ 2 38:For * 
Big Creek:“95 percent,” * and after he gave his account of conditions at 
Big Creek he: stated that the subsoil. condition. at: Cottonwood: Creek 


was the “sanve. thing, accumulation: of rockin, the: form’ of nests ‘or. si 
_ elusters.” EHis-recollection: was'that the rock excay ation \ pereentages did oo 


ie. not run in ‘such high ranges at the shorter siphons.’ 30 


~ Treco’s manager “identified and. discussed to some extant. ‘cetein ee! 
sketches (including representations — of measured sections drawn to 


oe scale). thats were. See PY the e appellant’ field eng ee. who ho died. - 


<9 oT, 45. 
et. 61. 
28D, 66. 


oe gp rie: 105. 


* 3g Oak Creek, tapout 20% ou ‘exehivarion? (Tr, 90), Give: Creek, “about 40% rock” oy 


| 7 7. : (re. — Little Creek, “Boulders were not. SO. bad.” aoe =e 
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= in 1963, ation the project was completed, bat. prior. to ihe tigaring on 


- the Treco claims. Such sketches i in the appeal record are Exhibit R, 
- which was drawn i in 1961,.and is related to. the siphon. at Park Creek aa ae aden 
. (akeavated’ in 1959 and backfilled j in 1959 or 1960) ; “Exhibit Ss, which - 
~ depicts a measured section of trench at Park’ Creek and. Gaphefnatio t or 


illustrative” * boulders, but also was drawn after completion of the 


* work ait, Park Creek; Exhibit Ww, which shows a measured section and eee 


~ illustrative ‘boulders at Leon Creek, the measurements having: been — 


taken in mid- September 1959, while the trench was open, the exhibit, : 
probably having been, drawn almost.a year later in the summer of. 
1960; ® Exhibit BB, “done sometime in 1960,” ** to show similar con- 
: dition’ of over-excavation at: Grove,. Oak: and Little Creeks; and Ex- > 
hibit LL, a sketch: drawir by: the field engineer to illustrate boulder 


ae conditions encountered ‘in: one e Big: Creek. opin and. i Cottonwood aoe 


Creek: siphon excavations. : 


- ‘Teco’ S manager told < running ae em eoilders once tlie: first fae 


fone or five feet of material had. been removed in. trenching work. at, 
most of the major siphons (Park, Leon, Salt,?* Grove; Big, and Cotton-. 
wood), and: asserted. that: clusters of boulders and cobbles were found 
throughout the entire length-of those siphons. He contended that-over-— 
excavation both at the sides. and along the bottom ofeach of those 
siphons. was unavoidable because boulders protruded: from. points 
within to those beyond. pay. lines. He also provided. information as to 
the number of pounds of explosives. that were used at several of the: - 
longest ‘siphons, and gave the size ‘of. the largest boulders that, were. 
blasted: (up to 4’ x 5’ x 8” at Park and up to 4’:x 5’ x 10’ at Leon). 
His testimony concerning the Grove, Oak and Little Creek siphon 
sites. covered a wider. field of problems—boulders at Grove.and Oak, 
sloughing: materialsat. Oak and Little, and difficulties with water at ~ 
- Little. He also made brief and general statements: about excessive num- 
bers of boulders at many.-of the minor structures. : 


“The appellant contends: that typical trench sections. fan aes pipe Pee 


siphons: that are-shown on Contract’ Drawing No.-74. (482-D-192). 


ve “depict; the subsoil: at: the trench excavation: te he free. standing.” ‘The ot 7 
lines that indicate the sides of the trenches ‘are ‘labeled “Excavation 2 
. pay. lines,” and are not:drawn to show any possible.o over- “excavation or: tg a 


Sloughing't that may. have been expected.*? BB ego 


“aT, 40. 

— 82D, 5S. 

sl bine. Fae ae ee ion ane ae 
Tr. 109. ‘The record Gans not disclose when “Exhibit. are was Prepare: however, it ees 
- appears to'be, similar to the sketches that were drawn in August: 1960. oo ae a : 

3% Some ledge. rock “was. also found. atthe Salt Greek siphon site. , 
3 A ‘specific instruction given on Drawing No. ‘74 for. each of the three ie of P xiphon 
trench shown thereon requires the contractor “in rock and where directed [to]- excavate . 
“below bottom of pe and. io plc: compacted bedding | of 6”" min. SMO Ene ae 
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- | ia support of its Sune ihe appellant: also’ Mains to. chat poraon | 
” of Paragraph 41 (a) of the: ‘specifications which allows the Govern- 
ment, for purposes of safety or other practicable 1 reasons in connection - 


with individual structures, to require the contractor to.excavate to the 


prescribed pay lines. Treco’s counsel state that. this language indicated 2 


to bidders the Government’s anticipation that the excavation for struc- 


tures “can be performed within the prescribed pay lines but that the — - 
a Government reserves the right to. require, the Contractor. to excavate | 


to 6 presoribed J pay lines’ ’ for the designated Paros 


Daily Reports; ; Change Onders 


| “The eines added to the appeal record several sets. of f daily re- 
- ports, including four daily. progress reports’ turned in-by a Treco | 
employee,” arid: a.summary of the Treco:daily progress: reports fora 
four-month period (July 24-November: 94,.1959).3° There are refer-— 


ences to the rock and boulder situation on about twenty days: of the 


total: number covered. by those reports and. the summary. “They run | 


from: statements that:teveal very little about the severity of the rock 


condition, such as “Blasting and Excavating at Leon,” * to those that - 


— give a good idea of the probléiis of the day. An éxainple of the latter 
type of entry is “Exe. Park Creek. 200 yds: Mostly rock. Also drilling 
and blasting rock.:* * *”4° Since Treco had pending neither (1) a re- 
quest for a time extension nor (ii) a claim made under the Changed 
Conditions or Changes clauses (and related to rock), during any part 
of 1959, the Treco -progress: reports were not written with .an eye to 
recovery standards established in Standard Form 23A. This is. the 
conclusion that must be drawn also as to most of the progress report 
and diary entries that were made by Government employees, and added 
_ to. the appeal record as appellant’s exhibits “! during the hearing. 
~The Bureau’s Principal: Inspector for Earthwork reported. in‘ his 
Monthly Progress Report covering July 1959,*:that the construction 


of the canal was moving at a “slower rate than contractor had antici- - 


pated,” and assigned as the reason for the slow progress “the excessive 


_ amount of cobbles: and boulders that are encountered during excava-— 

-. tion.” The canal excavation, however, was being performed by a sub- 
contractor for Treco, on whose behalf: no claim has been: submitted. 

ma Excavation work by Treco’s forces. was not progeedine 2 in J uly 1959, | 


at Exhibits Z-1 through Z-4, 

38 Exhibit RR. v4 
es Entry. for October 32, 1959, Exhibit RR. 

40 Entry: for: September 10, 1959, Exhibit RR. 


7 Bxhibits A through H, ‘Exhibit’ N, and Eexhibits 14 ‘ieee JH12, Most of thded: intro- a 
' duced are daily Ebon Aj few. monthly reports applicable to some, of the | Ignger- siphons 


are included. i pabe Poe 
"© Bshibit N, _— a | 
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a at the sites of the eee rami where the heaviest, a concentrations 
are claimed to have existed. In that month some excavation work for 
the siphons at Grove Creek and Little Creek was accomplished. Treco’s 


manager acknowledged that boulders “were not:so bad” at Little Creek, — 


and gave one of his lowest estimates (40 percent rock) for Grove Creek. 


There is.a. possibility that. his observations related not only to- the “4 


subcontractor’ S canal. excavation but also to some: of Treco’ s culvert _ 
work, but a countering circumstance is that no complaint or statement 
concerning difficulty with rock either in siphon or culvert excavation is 
to be found in the appellant’s daily: Pyeeres ieee summary covering 
July, and August 1959.8 6.00 oy oe 

Most of the Government. inspector’ Ss. reports that were introduced 


principally to work at te Big Creek and Cottonwood nee and to. 


~~ some of the minor. structures, particularly. culverts. In early. September | pes 


1959, a couple of broad observations about: excavation activities were. 


| recorded: Thus on September 2, 1959, it was written that at Park Creek ae 


basalt boulders were “making [siphon trench] excavation extremely = 


difficult,” and a September. 9 ary entry. states that “Leon Creek 7 
- siphon excavation is very rocky.” | a. 

_. When Treco began to: eneounter rocks gad houlderal in proieel work, " 

| but advanced no claims, the. inspector’ s reports naturally zeroed in on- 

the. orders that they issued under the specifications. ‘The inspector's - 


diaries show that at the siphon sites (excluding Little Creek). and at. : Se 
many of the minor structures:a portion of Section 41.(b).of the Ape, aa 


fications was. called into play. ‘This portion provides :. 


“Where concrete, precast coner ete pipe, Or steel. -pipe [used by: Tr set is shown | 
on the drawings: or directed: to. ‘be placed upon or against compacted: backfill in. | 


- rock excavation, the excavation ghall be sufficient. to provide fora minimum thick- 
ness of six inches of. compacted. backfill. between rock points and the. a o "8. pipe, . 


and: measurement of excavation. will be made to nae pari to and 10 inches 


By below the underside of the * * * ‘pipe. 


| Where rocks and. Boulders: were found, the inspector g gave teehall oA 


notice” as that the excavation should be. carried S1x inches below the : 


| elevation shown. on the drawings, ¢ and included the resulting additional = 


quantity of excavation. with, the. quantities that were to be paid. for at 


the specified unit price. The requested over-excavation and placement. 3 


of a-6” refill cushion: occurred only in. the bottoms of the excavations 


for siphons and. for. minor: structures. Instructions to over-excavate ne 2 


along the sides were not given—such: over- -excavation. was pains: 
| but that is a tnatter to be considered, Teter. & in this: ropten 2 


7 43 xhibit RR, pages 4, 
44 Tr. 413, 
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With: regard to obtaining ¢ a proper 6” bedding of ales materi ik 
under the Stoel siphon pipe the reports of the inspectors show that they — 
“were guided by two requirements. First, rocks larger than 11%4”" could - 
not be permitted closer than 3’’ from as pipe. Second; rocks in the 
- select material larger than 3’’ in diameter were objectionable. Against 
that backdrop ae references in diaries of the Government ingpectors : 
to “large” rock or boulders, anc “excessive: amount” of cobbles and > 
boulders within the lines established for excavation, or to the neéd to 
prevent rock damage to the steel siphon: pipes cannot: regarded. as 
furnishing support to Treco’s claims. ' | ae 
_ . The 6’ bedding was placed under’ the pipes oe to Section 
41(b) at each of the ‘siphon sites other than Little Creek.’ The over- — 
7 excavation and refill-to. guard against rock points: extended for the full 
_lerigth of the siphon pipes at Park Creek, Leon Creek, Grove: Creek, — 
eo Dig: Creek and Cottonwood Creek, and for substantial distances ander . 


2 ; the: pipes at Oak Creek’ and Salt Creek. At most of the minor structure ~ 7 


‘sites it:-was not necessary to invoke Section 41 (b) to obtain a cushion — 


.- of select material. This was because at more than one- -half of the minor 7 
structure. sites, rocks: and boulders: were not encountered’; in addition, ores 


at many of the remaining minor structures there were not enough. rocks _ 
_ and boulders to pose a-serious problem even though s some were > turned a 
| | uP in the excavation work.® <.~ ee ae ae ees 

2 A definite. price for overhaul of materi ie was: snide established” orig- 


- inally 3 in the contract. Shortly after the appellant: began’ its work on 


’ | the Canal, an agreement, between’ the Goveriment: and the appellant. 
__ wais reached: which set'a price of three cents per station cubic yard ‘for 


hauling excavated material. The negotiated arrangement was appli- 


cable to-hauls in excess of 1,000 feet, for-an estimated quantity. of 125,000 
station. cubic yards and seems to nage been handled asa routine matter, 
since it was covered as one of four items in Order for towed No. 1, 

dated June 25, 1959: oe — 46 7 


eu ata 


ment for a clidnged veniditica that ce, was. called t to tie atten- | 


tion of the contracting officer in timely fashion. The Government. a= tie 


. knowledged i in Order No. 2 that a swampy or bogg gy area through — 
which a portion of the trench for'the Salt Creek siphon was excavated 


eee contained materials which increased ' certain unit costs. The. excavation | 


| 7 work in ‘that area ‘was performed j in the spring of 1960 and the order 
prenius the adj ustment under Clause 47 Is dated J une 24, 1960. 


- A stipulation. that. was read into ‘the: reeord: (Tr. 504-513) discloses: ‘that over- excavas 


tion because of rocks and. boulders, was required at less than al minor structure, sites. oe 


all, there were appr oximately 150 minor structure sites. - * 
7 Paragraph 48 of the contract’s Special Conditions provides et if backsBlt matertal is 
. not available within 1,000 feet of any point on a structure additional haul will be; ordered 


aa in accordance with Clause 7 of the Generat Provisions, 
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; * The appsal record does not contain testimony: from any of the Treco ea. 
~- employees who made the” pre- -bid site investigation on.its behalf. 
- Government. emiployees who were assigned to. the. project: atthe: time — 
the Treco investigation. was made (mid- Mareh: 1959) drew upon | 

_ their records and memories to outline what would have been. observed | 

at that.time. Between March 1 and Mareh 1, 1959, the Government’s | 


Construction Engineer (authorized, representative. of the contracting < 


officer) looked at all of the major. ‘structure sites and other features 7 2 
Of the canal. on. five or six trips, spending a total of 12 to 14 hours in et. 
. this activity. tHe was impressed by the remoteness and ruggedness 


the terrain at the siphon sites, the fact that at those sites a contractor - 
--would be dealing with. steep slopes and high heads, and that “the. rocky 


oe “nature: of the soil:.* *.* was: in evidence. almost. everywhere. as far. 
So a the. siphons: were? Goneorid: 1248 “He recalled: ‘that “although there 
>) were “patches of snow” of variable. depths at. Big Creek, the swiftly : 


flowing water in. that. stream was cascading: over rock i in.its bed; in. 
addition he testified. that “over on the left side of the slope where: the 2 
[Big Creek] siphon was to go there were. exposed. cuts with just-a pro- © 
fusion of rock® rig ht in iene sticking out. eae Leon: ‘Creek. and. Park 

- Oreck, he stated, “were. covered with niore. snow, although | there: was 


ane rock to be seen near ‘the Leon. Creek site three. or four: hundred, feet ae 


Pay downstream. According. to. another Government, employee, the: Chief 
ice Inspector on the Treco.' project, ‘several very: rocky, areas were ‘visible | 


atthe time of. the. Treco site View, | either. from the Salt’ Creek siphon a 
- alignment, or from. a county: road near the Salt. Creek. siphan,2?:-... 





“The Construction Engineer’ also gave. a. description | of the: poulders 


| and rocks that: can be | seen in the road. and hig hwa y. cuts in the South 






. side Canal vicinity—they run,. he testified on 4-6 inches to. “maybe as Ph 7 


high | as 2 feet” in diameter. ea He told OL a big “stockpile. of.rock” that. 


a had: resulted | from. the $ ‘separation operations” of a contractor | awho. | oh. 


| _ was building a dam less than one-half mile from. the end. of. the canal. a : ie 
Presumably. the activities. of that. contractor were. observed. by the ; ap- ig 8 


= : _ pellant’s” representatives. who made. the airplane. inspections. of. tess a - 
*~- Southside Canal site. Grove Creek, he’stated, had less snow and. could =. 


ee have. been. reached. by. a. road. that was ‘plowed: out: cand. open: to allow cS 


Ap ss sites BBR oe 


bia py 398. 


: a the viewing of f fay ‘great, big pasture. of boulders” that 7 was downs tyeam : ~ © ge | 
Bins from. the Grove. Creek outlet, and § “evidence at the bottom. of the ae 


a ee 





© Tr. 326. ee pe, a 
TE, 2905805, BIT ee, 


Te, 880. 
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creek oF: being coe hy Sea with boulders. 8 At Cottonwood 
Creek, according to the Construction Engineer, there were two exist- — 
ing. ditches with rocks: Sticking | out of cut slopes; and rock in the 
bottom of the creek.*¢ He was not surprised that.at some. of the siphon : 
‘sites the appellant encountered many rocks and boulders. 
~. Upon cross-examination, the Construction. Engineer, voiced his belief 
that Treco did not encounter a problem that was “any more than you'd 
normally expect” i m keeping the siphon trench sides from sloughing. | 
As to the Government’s exploration logs the contracting: officer, an 


7 | his finding dated. F ‘ebruary 21, 1968, made the following statement. 


‘The ‘contractor has ‘mentioned’ numerous times in his claim that. rubbles | or 


2 clusters of boulders were, encountered within the excavation lines and. that there | " 
7 2 was no. indication. of the, pr esence of these clusters. in any part of the contract. 
However, the contractor has not contended that rock or ‘clusters were encountered =" 


at the actual location: or depth: of any test boring which: showed another type of _ 3 


material... The logs’ of: exploration made in: connection with this contract’ are 


shown on specifications Drawings No. 482-D-107, -108, and -109 * * * . These | ; 


test. borings, do not constitute .a: representation : ‘by the Government. that ‘the 
subsurface conditions between. successive borings will be.the’ same as the con- | 
ditions’ ‘at locations of the borings ; the only representation being that the physical 
conditions encountered in performing each boring are accurately reported. 


~The. Government furnished - 111 subsurface exploration logs . for | 


review by prospective bidders. The exploration work was accomplished He 
fo tas with’ an eight- -inch. “power auger, eight-inch and. smaller hand augers. 
(down. to one-inch. and two-inch), or by hand excavation (test: pits... > 


and. trenches). ‘Boulders ‘are referred to in 45 of the 111 logs. The | 
: references ranged from notes such as “A few SANDSTONE BOULD- 
ERS on surface” (AH. 134) to-more detailed accounts such 2 as “SAND, . 
silty, with - BASALT COBBLES and BOULDERS * Note: 
_« Nine holes were tried before. a depth of 3’ was reached hecanse of the 
a “BASALT COBBLES and BOULDERS” (AP: 175). eee a 
“The exploration. logs. provided a great deal more Geen, on 


bee what was to be expected m excavation work for minor stricture sites a 
and. long reaches of the’ canal than they did for the siphon sites—the 


latter sités,. where the major structures were constructed, were located , 
- along’ the sides and bottoms of canyons ¢ ‘and creek. botioms, Thus, at the — 


. ‘Park Creek siphon. site the only information. available from Govern: Pres 
“ment exploration. work, along the canyon area. where the siphon pipe. | 


was to be installed came from: one 8’ x ‘4’ Wand excavated. test pit 


(TP. 105A). that was four feet deep. Tn the Leon Creek canyon no ex- : <4 


| Bemieys work was performed a at § se i where the aes pe was ee 


Bd ene drawings: are attactied to. the contract, bearing ; (upper right-hand corner) Nos. 35, — 
36, and 87.. : Serhine why ou N eae otras . Chowk toe, nee ahs Pa: 
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io bs er Tio vanet: a. 1" hole six: -feet deep (AH 110). was ‘aad | 
just: above the point where the siphon pipe started on the inlet end. At 


Big Creek there are two trenches (TP 169A and 169B) and an auger 
hole (AP 170). The trenches were dug on the uppermost parts of the 


canyon walls, one on each side, near the siphon pipe end. locations and 
auger hole AP 170. was ‘drilled near: ‘trench TP 169B.. . 
Cottonwood Creek, like Leon Creek, has no. log Gey within the 
canyon reach where the siphon pipe was. buried, but -has. a trench 
(TP. 208) just within the canyon and an auger. hole (AE 202) on the 
bench several. hundred feet from. the rim. i 
~The longest of the siphons’ was installed at Salt: Creek. At that site 
more drilling had been performed,. and there were five auger holes 
(AH 120 through AH 124) in the canyon on or near the center line for. 
the pipe. In addition AP 125 was augered just beyond the end of the 
pipe on the outlet end. , | 
The Grove, Oak and Little Creek siphons ran for suetaiees thats were 
relatively short (about 60 to 90 feet), with their principal. portions 
located:in the creek beds. Problems with cobbles and boulders were 
claimed to have arisen at Grove and Oak Creeks. Logs TP 145 and 
_ .TP 146 are in the vicinity of the Grove Creek. siphon, but, are outside 
.-of the area traversed by the pipe This also is the case for logs AP 154 
: and AP 155 at Oak Creek. , 
- _ Except perhaps for Salt Creek, an 1 analysis of all steel pipe siphon 
| ‘sites and. the Government’s.exploration logs defimitely | bears out the 
correctness of the statements by Treco representatives :. a 
1. The conditions encountered in the. excavation of. all ‘the. siphons were i 
 many.cases completely indeterminate because of the lack of test data. .* Pe, 


(Exhibit P-3—September 21, 1960 letter written by Treco’s Manager. ) 
2, In general, the entire Southside Canal project lacked ‘pertinent drill los 


data along the sites of construction to enable anyone to estimate with even a : | 


 slight.degree of accuracy the probable cost of construction: enn letter to 
the Government dated July 7, 1960. Exhibit 15b. y os 4 


Other Areas of Disagreement, The Photographs in 


In several important areas the parties are In Serlous disagreement 
over what happened on the project. This is the case as to recollectioris 
of witnesses on the percentages of rocks and boulders that were en- 
_ ‘countered (except for one section of the Big Creek siphon): The Gov- 
_ ernment contends also that Treco’s forces produced pipe trenches that 
| _Wwere much wider than necessary through the use of over-wide equip- . 


- -ment, without. paying sufficient heed to the fact that materials had to 


“be nese back in the wide trenches. An associated matter in dispute 
_ is whether making the trenches wider was unavoidable because large 
boulders extended from without the pay lines into the area for which 
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excavation payment was minor The Govarmisnt position 1s 
that this could have- happened, but that in most places. it did not, since 
the appellant had embarked: from the outset of its operations upon a 
“mode” of, excavation that: produced’ over-wide trenches.” At some 
locations the appellant. experienced © difficulty: with conditions other 
‘than boulders and cobbles, such as water in the excavation, ‘rock-free 
material that sloughed, and bedrock. No great attention was paid to 
these matters at the hearing or in the briefs of counsel. However, the 
_ Government’s general stand as to some of those conditions is that’ they 
could not be viewed as unusual or unexpected, and as to. others that 
they resulted from 'Treco’s poor planning or work procedures. - 
The Government also has called to the Board’s attention that 2 at a 
_ pre-construction conference the Government’s Construction Engineer 7 
remarked that the Southside Canal: project: was Treco’s first: job for 
‘the Bureau of Reclamation and that the attention of the Treco repre- 
sentatives who were present (including the Division Manager. and 
Proj ect Superintendent) was directed to the “portions of ‘the specifi- | 
cations relating to changes | in the work, changed conditions, work not 
included in the contract but inseparable from contract’ work *:* *, 
‘The provisions covering protests, work considered by the contractor 
to be outside - of the contract limits,” were” “thoroughly: dis: 
“cussed x of aK 58° . . , “s 
‘The Government does not agree with Treco’ S contention that. the’ ‘pay 
lines on drawings constituted. a ‘representation’ as to the quality or .- 
‘character of the material to ‘be excavated. The Government, ‘asserts - 
that they were theoretical only’ and could’ not reasonably be: taken to 
indicate. the conditions which might be encountered. - | 
| Agreement is lacking respecting the significance of the faict that | 
in many. instances it was necessary to obtain. backfill material from 
sources other than the.structure sites. The. Government. submits that 
“the contract clearly contemplated * * * that in some instances, back-. 
fill might have to be obtained from sources other than the structure 
excavation,” looking to (1) Paragraph 48(a) of the specifications, 
which states that backfill for structures will be obtained from excava- _ 
tion for the structures. insofar. as practicable, but. also advises, that 
additional. material, shall be. obtained. from borrow pits. when enough 
suitable material is ‘not available: from structure excavation or. adj a- 
cent canal. excavation, and. (2). Paragraph 49(d), which provides. for 


oT Exhibit AA provides support for the Goveriment’s’ assertion: that the ‘siphon trenches. 
were over-excavated “from the start’ due. to'the type of: equipment -brought into the, job. by = f 


"% Treco. Sb a 416-17, Exhibit AA shows that generally there was a higher. percentage of over- 


excavation at siphon sites where the appellant claims there-was a low rock content than at ae 
~ the sites where Treco’ s Manager said the cobble. and: boulder pr ool was the most: severe. 
| 58 eo tichment to Bxhibit oe 
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an , overhaul | paytent when material cannot be obtained within 1 we , 
feet... Bye | 
The appellant peti in edanko oT eiciowaphe of different scenes 
on or near the’ Southside Canal:: Some of them had: been: taken by 
‘Government employees, and.some show. work as 1b was being: performed . 
‘in the late summer of 1960:by the excavation. subcontractor. Only eight — 
-or nine of the appellant’s. photo exhibits. were. taker’ during the 1959 
construction season, when the appellant-was performing the excavation 
work for. ‘siphons with its.own forces (most of these pictures are. of 
Leon. Creek or. Park Creek). Thus it does not:appear that. ‘Treco: was 
taking action during 1959.to substantiate.a Changes or Changed: Con- 
ditions claim.’ There are more than 90:-Government: photograph: ex- 
hibits. Most. of them are.of various work phases: at’ the’ siphon and 
minor structure sites: Very few of'the entire group. of photographs 
in the. appeal. record were taken for the. specific purpose of advancing 
-.a.claim or defending against. one. Most: of them were taken in 1959 or 


 .early-1960, when:there was no. pending: Clause 4 claim. A picture by 7 


“opicture: commentary. would::unduly lengthen this ‘opinion; ‘however, . 
-the: es evidence has been reviewed eer i the ONE : 


-s he Eeperts | 


“An expert in the field of soil mechanics was the ‘appellant’s ot 
: witness, He had.worked for-ten years as.a. soils engineer and:soils 
_ properties, section head. for the Bureau of Reclamation. After that, 
and for about nine years prior to the hearing: on the Treco claims, 
he had been in a responsible position. in a Denver consulting firm. His 
: firm provides. advice and designs in the fields of soil engineering, engi- 
neering geology. and ground- water. geology. ‘He (as did the Govern- 


_. Inent’s-expert. who is an engineering: geologist). viewed the site and 


- considered the questions involved in this case for the first: time several 
ears after completion of the Southside Canal project. a « 
‘Without doubt: Treco’s expert had: ‘very . extensive ad beond ex- 
perience. in his field. He supplied the following distinction peuween 
the work of a soils engineer and that ofa geologist: 


# obo the # 8% engineering geologist. has. to. do ‘with: the basic origin and 
deposition of iiateeidis with which we are involved. Itis a gener alized field which 
ae has the most: importance in the preliminary, and feasibility stages of planning, for. 

- a project. When it gets to the point * * * that specific criteria have to be reached © 

for design or structure foundations, for excavations, or where decisions have to 

_ be made as to what costs of construction are going to:be, then it. falls. to the 
engineer and in underground specifically the soil engineer. * * * : 


oT y, 217, 


272 _ DECISIONS OF. THE DEPARTMENT OF THE. INTERIOR (Ta. LD. 


wa engineering: geologist i m the fin of the. Soils engineer ooh testi- 
fied for Treco “initially had taken on the job,” but the firm concluded. 
that the assignment “was not in his field of capability ane it was 
| transferred to thesoilsengineer.°° | 
 Treco’s: expert testified that: at. the icine: sites *Treco: sould! have 
expected the percentages of’ boulders to be in a low range—as an — 

example he gave an estimate of 20 percent for the Park Creek. He also: 
sald that: “essentially a dirt excavation situation” should have been ex- 
pected at Park Creek. In arriving at his conclusions: he. took mto 
account the four logs of exploration that. were at or near Park Creek,, 
and Drawing 482~D-192, the typical section for the steel pipe siphons. 

From his study of four. test pits near the Leon Creek siphon site 

and other factors, Treco’s expert advised that it would be i improper 
to ‘assume that boulders scattered along the surface of the ground in 
the vicinity of that stream would extend for the depth of the siphon 
pipe excavation. He would have expected the materials forming. the 
trench sides to be of high plasticity and dry strength. His explana- 
tions of the source of these boulders is important. in its relationship 
to the testimony of the Government’s geologist, which will be reviewed. 
later in: this opinion. As to the boulders Treco’s expert explained : 

ead They were basically transported along with the clays and sand by 

_ glacial and water action and then the subsequent stream has eroded away * * * 
great depths of materials and tended to leave the boulders along the stream in a 
rather prominent position and these boulders reflect the older content of the 
“soil before it had been eroded of ‘a considerable depth and. frequency. * es 

The soils engineer gave the following information when he was 
asked how: a condition of clusters of boulders was “produced : 

-It could be one of several WAYS. I pr obably should check with the geologist 
to find out how they were left here. One is the stream eroding off the other mate- 
rials: leaving the boulders in concentrated locations and the stream moves to 
another location.. Perhaps boulders rolling off the slope of a hill. sores a talus. 

slope, boulders are those. segregated. ee OF (Italies: added.) — . 
In the opinion of Treco’s expert, the” occurrence of clusters of boul- | 

ders in the sides of the Park Creek and Leon Creek siphons * was — 

-unusual,® | PR 

_Inhis discussion of me eee of a proper. pre- ‘pid analysis for a. - 

oe such as the Southside Canal the soils engineer set. forth an 
approach that differs radically from what is required under the con-— 
tentions of the Government and its expert. Treco’s expert stated: 
Dr, 204, 
Ty, 2841," 


Pr, 235. 
se Tr, 236. 
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, (ae We would. ‘confine our analysis to érimaniiy a sui of the ‘logs 
because . * * *. this is the information that the designer had to prepare his design. 
and it is usually more reliable and detailed and better than what we could oe 
ourselves in the way of extending this type of information. | 
~The soils engineer. provided opinions in. support of the ‘appellant's 
contentions that changed conditions. were encountered at, the siphon 
sites, citing. the. fact that a compacted. six-inch. thick backfill bedding : 
had been placed under most of them, and stressing repeatedly that.the 
conditions in the canyons: and draws did not correspond to: the nearest 
logs of exploration. ee 
_ - Upon cross-examination Treco’s expert ficknowledged : that the boul- 
ders which can be seen in some of the road cuts near the Southside 


=. Canal proj ject. were basalt, and that the canal passes through Wasatch 


and Green. River. formations, which are relatively soft compared to 
basalt. A geologist told him, he stated, that the basalt. came from. cap 
rock that originally: had-existed. i peahar to the-south,” onthe. Grand. 
Mesa. After agreeing that the project area had been subjected to 
glacial action, the soils engineer, when asked whether glacial action 
ran down a stream channel, explained : io , 


“You are in an area of detailed: geology that:I- don’t know.” 


He did not agree: that an inquiry into the question of possible Ben 
action down. the. stream channels was necessary. As to this he said: 
pee * T would rely on the inspection of the materials that I could see exposed 
along the line and the logs of the test pit itself. It is by far more reliable and 
ore detailed information. The trouble with glacial action is that the materials e 3 
deposited. by it cover the most extreme possible range of materials that teenie 
be deposited. oe San aa 
The projection ae data tee a considerable distance a = Trees’ S$ ex- 
pert. when he reviewed the information contained on some of the logs | 
of exploration was said by him to be proper because “the lateral homo- 
geneity will be reflected vertically. * Tn his opinion one is “likely to find 
the same differences laterally or. vertically or the same uniformity | 
- conversely except for the local influence of the stream itself.” an ae. . 


6 Tn addition to covering the boulder situation; ‘Treco’s expert made observations con- | 
cerning sandstone that was encountered by Treco at ‘Salt.Creek. He also indicated that the 


conclusions he had reached concerning over- excavation at the siphon sites would apply to - 


culvert structur es. 
AB TPs 214: 

. ORT BT ey: 

' ot Pr. 276: 

8 At a siphon site such as Leon Creek he answered in the affirmative when asked whether 
he was “willing to project. holes 1500 feet apart or so here down 300 feet and back up 
again.” 

. 8 Pr, 281. 
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The engineering geologist who ‘testified for the Government was & - 
- Bureau of Reclamation’ division chiefwho in ‘the spring ‘of: 1966 had 
been with’ that | agency for. Q4 years, and in addition had performed | 
three years of private and consulting work. He had the. requisite 
academic background for practice in his engineering specialty (as did 
| the appellant’s expert). His.visit to the site was on March 5 and 6, 1964. 


His, ‘position. was that the “geological aspect” of understanding and — : 


evaluating the physical properties of the soils at the Southside Canal 
project. deserved more emphasis than Treco’s expert placed | upon it.7° 
- He stated that the physical characteristics of soil have a. direct relation- 
ship to the parent. material Trom which the soil under study was 
derived. = ee, | hie 
In addition. to reviewing the specifications and | viewing approxi- 
mately. 95 percent of the site the Governments expert reviewed avail- 
able literature concerning the Grand Mesa to “see what. geology fad 
been discussed. 2771 On the basis of what he had learned. he gave a ‘de- 
scription of the project’s general topographic setting as follows: 
Pe es the Vega Dain. and the Southside Canal are: situated on, the ee eo 
north slope face of the Grand Mesa which is a spectacular topographic feature of 
this area, and the drainage into Plateau Creek * * * and the a side ‘of: 
Plateau Creek is the south facing slope of the battlement. mesa.’ pa 
i a ae. rr eee rn: nc ae 
* * * the area of Grand Mesa has everything to do with the materials’ ens ; 
countered along the South Side Canal. The geology. of this area is that you havea 
layer of basalt capped mesa which is underlain by the Green River formation 
which in. turn. is underlain by the. Wasatch formation.” 2 - re 
| The engineering geologist gave an ‘estimate of 300 to 500 feet for i . 
“average thickness of the basalt cap rock on the Mesa. The basalt. 
boulders are of igneous origin, are fine-grained, black or dark | oray,, . 
and contain gas holes. The Green River formation is of a thickness: 
estimated at 1,500 feet, and is mostly made up of siltstone, sandstone 
and shales—they were deposited “as. fresh water deposits during Ter- 
a tiary times in geologic history.” “* The Wasatch formation, he advised, 
is about 2,000 feet thick in the Grand Mesa area and “consists of. poorly 
éénsolidated sedimentary formations,” “variegated with pastel col- 
ors.” ** He gave the location of the Southside Canal as “a short dis- 
tance below the contact of the Green River and Waeare? formations. 
ee ogee lie geologist continued : | 
Tr, 356. | 
1 Tr, 858. 
Tr, 359. 
Tr, 361. 


™ Tr, 364. 
7% Tr, 354 (this transcript page is incorrectly numbered, and should be 365). 


 . 6 Tr, 355, (Should be Tr. 366.) 
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[Tbe neal activity 1 is] ‘Manifested by the fact. that you find various 5 apes. sof 


glacial: -debris in. .the form of lateral, moraine material * * y, Slacial outwash 
- inallof the major streams. | | | at oi en 3 
Well, * * * in’ Yall of the’ road cuts’ that’ ‘you examine,’ you ‘will find that’ you — 


have. eut thidagn | these promontories. of : glacial material, ‘you will find : ‘a. “great. 
- abundance ‘of glacial ‘boulders “in this’ till: “You ° ‘have’ a very “heterogeneous or 
mixed up ‘deposition that is characteristic of’ ‘glacial till, “you have tfansportation™ 
of tremendous. boulders all ‘the way from the Grand Mesa’ 2 to, | down, to Plateau 
Creek traversing the South Space Side Canal area wc TT - ro 


Glacial tongues from the covering of ice on the Grand Mesa ex- 
_tended down the major tributaries that flowed in a ‘northerly direction 
from. the Mesa into Plateau Creek—among the streams that ‘were 
affected by. the action, of glacial tongues were ‘Park Creek, Leon Creek, 
Big Creek, Cottonwood Cr eek and part of Salt Creek.7® The festitdény’ 
of the Government’ S expert as to those prehistoric happenings was. 
positive and. uncontradicted. He also said that the effect of glacial ae. ° : 
tion on a drainage such as Leon’ Creek “gouges it out, tends to'‘make it | 
oval, small and smooth ‘so it doesn’t have prominent. ridges along its 
course and it leaves a mantle ‘of unassorted debris along the ‘sides 
quite normally.” ” Lateral moraines and ground moraines were de- _ 
posited by ice lobes moving down the canyons. The glacier transported - 


~ material like an endless belt, and when it melted the material that had 


accumulated within and on top of the ice mass was dropped i in place, 


and: eventually. was “reworked through. water action giving you a 


fluvial glacial deposit that has been subj ected to the action of water.” 8 

“The ridges or divides between the major drainages involved in this | 
| appeal were not directly affected by the glacial activity from the Grand _ 
Mesa. They are in the Wasatch formation, but slope wash * and talus 
have been carried to them from. areas above that were covered by the 
| elacier.® 82 The fact that the basalt cobbles and boulders were washed 
out and carried from ‘the glacier is shown by. the presence ‘6f ‘such 
cobbles and boulders, which can be seen “scattered all over the sur- 
face,” and also is tratlocted in the references to gravel, cobbles and 
boulders in more than 45 percent of the Government’s wg of explora- , 
tion. 83 : ; 


71 Tr, 357. {Should be Tr. 368. ): . 

7% Tr, 356, 358. (Should be Tr. 367,. 369. is 

7% Ty, 359. (Should be Tr. 370.) eas 

80 Tr, 359. (Should be Tr.:370.) 

&1 ‘The: percentage of boulders in glacial till is ereater than in anes wash. The. Houlaers in 
slope wash have been moved by water action from material that was transported by cela 
action. Tr. 395. : ; 

Ty, 361. (Should be Tr. 372. ~ 

8 Tr. 362. (Should be Tr. 873.) 
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The significance of the presence of connidarable quantities of boul- 
ders below the canal alignment (as seen on Exhibits 28B and 28C) was 
pointed out by the Government’s engineering geologist as. follows: | 


«> Geologically it has a: significatice, the fact that the origin or the location source | 
ofthe basalt. boulders [is] the cap rock at Grand Mesa and to transport. those 


: boulders down to the location * * * below the canal line; they must have. been _ 


“8 - transported across * * * the area. that was crossed. by this. South Side Canal | 


and, therefore, I would think that. you would expect that this wouldn’t. be an 
isolated condition but you would have similar. boulders scattered all the way 
from..the ; cap, rock. i at Grand. Mesa. down to Plateau. Creek, and. down the. South, 
Side Canal. a | 
- In reviewing observable sonditiens in the Park Creek mae Leon 
- Creek canyons the geologist commented upon the existence of lateral - 
moraines in both canyons. Because. of this he would have expected “an 
erratic, heterogeneous mixture. of sand, gravel, cobbles and boul- 
ders * * * normally expected in the stream channel and * * * you 
ie would expect these boulders. to occur at the depth | of the morainal 
: deposit and not be only on the surface, but extend to the depth. 785 He 
also would have expected an erratic deposition of boulders (slope 
: wash) at the minor structures between the end of the canal (Vega 
Reservoir end) and the Salt Creek siphon. or 
_. Salt Creek had fluvial glacial material and” outcrops of Sao 
showing, but the glacier did not extend into the Salt Creek valley 
in the.area, where ‘that valley was. crossed. by. the canal alignment.” 
At Salt Creek the Government expert would have expected ‘scattered 
boulders, bedrock, clay, sandstone, siltstone, plus gravel and cobbles _ 
‘in the drainages that are washed in.” ® Because Grove Creek, Oak 
Creek, Little Creek and certain néarby areas had not been. subjected 
to the actual encroachment, he would have anticipated. areas of glacial 
outwash at those locations.*? : 

Big Creek and Cottonwood Creek, the geologist said, ‘were nana 
tributaries, with morainal deposits of glacial till.°° The area pales , 
those streams contained land-slide debris in which one would find “a 
-yather jumbled, erratic surfacial deposit represented by both land 
slide debris, by slope wash, and * * * bedrock of the Wasatch. forma- | 
tion.” * | 

The Cxremnments expert cautioned that the auger holes and test 
pits on the divides should not be projected for any appreciable distance, 


Tr, 365. 

» 85 Tr. 366. Th, - tae 

: 86'Tr, 866... 0. cet: 
BIT r, 367. 
8s Tr, 369. 
8 Tr. 369-370. 
9 Tr, 370-371. 
a1Tr. 3871. 
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and’ ise a, test it “up on the hillside” should not be proj jected “down — 

_ into the valley itself along the hillside.” He-gave as the reason for not 
doing this “the fact ofthe erratic. depositional nature ‘of the surfacial 
deposit. along the South. Side Canal.” *:To the.geologist the. principal 
nore of the auger holes. and.test pits was to allow an: evaluation of the 
“ranges of conditions that-you would-expect along the canal.” ** He had 
seen clusters of boulders in: glacial material and stated that. this .condi- 
on was neither oarenaly common nor uncommon—he felt that Ib was » 
- Upon. cross- oe es ae oes aacceted ee since. an. i enlire 
project. was being evaluated:the origin of materials played a very lm- 
portant part.” He provided. the following: reason: for. his reluctance 
_ to. project: auger hole 110 from its location on the: adh acent. divide’ down 
into the Leon Creek canyon : : : ae 


= whe 


pee I would evaluate it and say that is the material: that was encountered 
at’ this location, ‘and that I would not project it in elevation down that slope . 


because recognizing the fact that this. is a glacial. valley I would then zo into 


a different geologic surfacial deposit by moving down that slope,. going down in 
elevation. I would then, encounter the glacial till. se : 


The Government’s expert observed also that. or nn auger a aa a 


hole through these boulders;” therefore, clusters of boulders would 
not be detected by augering.*” From his evaluation of the area he 
would have expected to encounter clusters. of boulders in-all of the 
major streams.** He also would have. expected a “relatively high” 
percentage of boulders.®® He made the following remark about the. soil 
classification symbols that were given with the logs: | 


I think these repr esent the type. of material that is capable. of. being recovered 
through small diameter explorations. You certainly cannot. recover a six-inch 
rock from a three-inch hole and therefore * * * what is shown on the logs * * **s 
the classification is correct. for that material of. rhe fine grained soils that were 
_ Tecovered from the small diameter holes.™ 


The Government’s engineering geologist areca with Treco’s soils 
engineer that a concentration of cobbles and boulders could be expected ; 
m the bottoms of the valleys 4 7m and. near the streams,‘ | 


82D, 372. 
. Tr, 371. 
% Tr, 375: 
s Tr, 379. 
- 6 Tr. 380-81. 
Tr. 384. : 
8 Tr, 384, 387 (the major streams in this case. Being Park, Leon, Pee ‘and eotienwaed 
Creeks). . _ 
60 Tr, 389, 
10 Tr, 386. — 
4 Te A026 & 
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~Treco was remiss: in none the ee Tetbestion of alleged 
7 chnsigeid conditions that’ is: required by Clause 4. However, the.,con-. 
— tracting” officer waived ‘the: failure to notify, and since he’ did the 


. | Board will consider Treco’s ‘claims upon their merits: In: this case the 7 a 


| difficulty of: ascertaining: job: conditions with: certainty: is similar:to 
the’ ‘problem described ‘in a recent ‘decision by. another Board. In 
Northeast. Construction: ‘Company, ASBCA No. 11049 (February. 28, 
1967 ); 67-1 BCA. par. 6195, the Board found ‘that ‘an inspector. ‘and 
the resident. engineer knew that 4 considerable ‘amount of stones and 
boulders were being’ éncountered and removed ‘and. knéw generally 
where this was taking ‘place. ‘The ‘Board commented upon the fact | 
- that the Government wis not ‘given a‘adequate opportunity to investi-| 
gate the actual conditions that existed, and ened: ‘with respect, 1 


| records and estimates: 


7 Neither the: Goveriiment, ‘hor appellant; nor ‘the SiNcone ie: who: acthally. 

‘ did the work, kept records as to the quantity of stones and boulders encountered 
or as to the area in which they. were encountered and removed. Therefore the 
evidence on these matters in this” ease is in the form of ‘estimates by persons 
.. who.saw some or: all. of: the rock: removed. In the case of.the Government this is _ 
understandable. as it. had no. notice that appellant: considered the. stones. and 
boulders. to bea changed condition and the subject of a. claim, later to. pe made. 7 
In the case of appellant. it seems strange that appellant, if it considered the 
. stones. and: boulders to be changed conditions, did not keep records. with respéct - 
to location and’ quantity: “* * * The-estimates before the Board are by the Gov- | 
ernment and by appellant, The Government’s estimate is by an. inspector who | 
was present with some regularity on the site..Appellant’s is by its president and - 


the record does not show that he spent any considerable amount of time on the | oe. 
site. Under these circumstances the Board considers not only that the inspector’s 


estimate is the more reliable of the’two, but also that it should be accepted 
instead of appellant’ s because of the prejudice occasioned the Government by 
the lack of notice. (Italics added.) . a : . 
The testimony of Treco’s manager must be a adoeds in similar fashion. 
a He did state that he observed the siphon sites at times when the work 
was going on (one of them at least six times, and another about twelve 
times). However, he was on the job to perform office management and 
~jiaison duties and there is no evidence that he was assigned: to care- 
- fully. assess the condition of the siphon trenches and make a definite 
and accurate estimate of rock content. Many of the photographs show 
the sides of trenches that were excavated for the placement of siphon 
pipe to be standing almost: vertically. The photographs taken. as a 
- group also do not support the very high rock and boulder percentages 
testified to by Treco’s manager (for le 80 percent at Park Creek 
‘and “in the order of 75 percent” at Salt Creek). Indeed, they are con- 
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| sistent: wu a statements of the Government’s field engineer t aie such | 
| percentages did not. run even.in the 60 to 70 percent range except.over 
much of the length of the outlet slope at the Big Creek: siphon. The 
field « engineer, who: had’ been i in construction. work for about. 30 years, 
was a graduate’ civil engineer; and-had: been assigned to. other. large | 
pipeline projects, said flatly that. Treco’ '§ manager. exaggerated | the 
conditions with respect.to rock and cobbles. ‘We conclude that Tr CO, 
by, proceeding to, perform the excavation. work without . mentioning _ 
- Clause.4, or that a changed. condition had, been encountered, demon. 
strated. by its own conduct that the rock. percentages. did. not. run as — 
high as the estimates given by its:manager.: We find. also that. the 
extreme widths-of Treco’s trenches.resulted: principally. from the. fac- 
tors specified by the: field. engineer—Treco’s .decision :to use. dozers 
with wide blades and questionable. work methods. The appellant’s 
subcontractor, through the use of a ripper and a smaller tractor, was 


able to keep the siphon trenches within much more:reasonable bounds 


than those which -were excavated: by the prime contr actor,. notwith- 
standing the fact that the ‘subcontractor’s. excavation was In ‘two: of 
the.rockiest: canyons, at Big Creek and Cottonwood Creek. 

When paylines are established, ordinarily such. action. is ‘taken to . 
eliminate: the possibility that a. project owner may be. required to pay 
a’ fixed unit price ‘for excavation or other work that 1s not: essential 
for completion of the project. The Government’s field engineer testi- 
fied that “in many: cases” ten percent of over-excavation ‘is normal.” 
In Paragraph '41 of the specifications, considered i In its-entir ety, there 
is at least as much stress on the point that the expense of over-excava- 
tion and the refill of over- -excavated areas is to bé met by the contractor — 
as there is on the requirement, contained in a proviso included in sub- 
paragraph 41 (a)—the one reserving to the Government the right to ~ 
require the contractor to excavate to the prescribed pay lines. The — 
contention of appellant’ s counsel that subparagraph (a) indicates to 
bidders that it is anticipated by the:Government that. excavation for 
structures can be performed within the prescribed pay lines, but that. 
the Government reserves ithe right to reqtlire the contractor to exca- 
vate to prescribed pay lines for stated purposes 1S grounded upon the — 
theory that applicability of the proviso is limited to situations ‘where 
excavation is being kept within the pay lines. Actually the wording of 


pt Subparaerapy would seem to authorize an instruction to excavate __ 
> to prescribed pay lines (if, for example, over-excavation was - 


es a safety a as ; well as one to remove material ° “out” 
| to. such. lines. ; : — - 


aoa pp, 492, nee 
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It would not be ssascuble to ‘treat the lines which depict siphon 
trench: ‘walls on ‘Drawing 482-D-192 as: representations as ‘to types 
of subsurface materials. The lines in question are clearly” labeled “pay 
— lines.” In’ addition, the typical sections shown are for usé ‘at many, 
- many. locations along the upper, intermediate and lower sections of 

seven or eight different: siphon sites. In both ‘of those: respects this. 
appeal differs from M. orgen and Oswood Construction Co., IBCA-389 
(April 21 , 1966) , 66-1 BCA par. 5522, cited by the appellazt. The latter 
. case eer an excavation for a'small pumphotse (a fixed site of re- 
stricted area.) —also, the excavation lines were not referred to as “pay 
lines” on the drawings. Here the’ fact that’ pay lines are ‘set forth, 
rather than definite indications of expected excavation conditions, is as 

: plain as it was in Henly Construction Company, TBCA-165, a unr 
— 22, 1960), 60-1 BCA: par. 2487, in which itissaid: , 
kee “the appellant apparently made the assumption that. a. Gitening machine: 
would be adequate to perform the excavation because the specifications and draw- 
ings seemed to indicate a narrow ditch. which was to be dug to definite neat lines. 
The drawings, to: be sure, did. ‘contain typical. sections drawn. to definite neat lines 
.but these were to be used. for Pee | purposes only. Thus, it was provided in 
* * %* the. specifications : ae: 
“The contractor will not be requiked 5 excavate tne aie to vertical 
‘gides, but: regardless of the side slopes ‘and the width of the trenches as 
actually excavated, measurement for. payment of: the excavation for the 
pipe trenches will be made to the widths shown on the drawings, with vertical 
sides, and to the depths shown on the eee? or presen et by the contract- 
ing officer. ” ws ; | 
The lines on the typical eee were ound not to ny representations. 
The Board is unwilling to accept the approach of ‘Treco’s expert by 
-which information gained from test pits or auger holes is projected 
: horizontally and vertically for relatively long distances. One of the 
“extreme examples of his. suggested projection is at Leon Creek, 
where the two nearest test pits were above the bottom of the excava~- 
tion for the uppermost portions of the siphon. There he would have 
projected the results horizontally more than 1,200 feet and ver- 
tically (down. into the canyon) more than 300 feet. Such pre-bid 
thinking with respect: to a canal location extending for more than 
fifteen miles in high country that is marked. by canyons, divides and — 
streams would have been imprudent to say the least.'° Treco has not 


_ 3 Hyen where a project area (a school site) was small and level, the Board in another 
case, in considering whether first category changed conditions had been encountered, 
referred to its general treatment of subsurface explorations “as sampling operations, rather 
_.than * * * definite representations of. conditions which will be encountered throughout 
“an excavation, especially when the area of an excavation | is extensive, the subsurface 
exploration is rather limited, and the information. concerning the. subsurface exploration 


ig accompanied by caveatory provisions * * *,” Waxberg Construction Company, IBCA- 


144 (March. 31, 1959), 66 1-D..128, 59-1 BCA par. 2122. The same view. of subsurface 
explorations: was taken in Inter-City Sand & Gravel Co. and John Kovtynovich, IBCA-128 
(May 29, 1965), 66 I.D. 179, 59-1 BCA par. 2215; which considered a job site where the 
material to be excavated consisted of glacial deposits. . . 
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aa ee it ‘dia this, ana whether. it did is open to question. In reality, . 


| with the possible exception of Salt Creek, the Government did not a 


make representations or provide . information as to. the. ‘subsurface 
conditions that could be expected at the. siphon sites. Statements: j in 
the appellant’s letters (Exhibits P-3 and 15b) are to this effect, and . 
the on-the-job conduct of Treco and its subcontractors did not cor- 
7 respond to that of a victim of misrepr esentation. | 

For the siphon sites where cobbles and boulders are eat to have | 
: constituted a changed condition (again excluding Salt Creek) there 
can be no recovery under the first category of the Changed. Condi- 
tions clause, because the contract, did not indicate what the subsur- 
face conditions in the canyons and dr aws would be. The photographs 
of excavated trenches at Salt Creek (Exhibits 31a through 31n) do 


not show conditions of difficult excavation, and by no stretch of the a 
| imagination could be said to depict rock excavation in the order of | 


5. percent (as testified to by Treco’s manager), or even 50 per cent. — 
Treco’s. timely. claim. of a changed condition at Salt Creek (boggy _ 
a ground) and receipt of payment for that condition without mention of 
other claims must also be held against it. In J uly 1960, about two weeks 
after the Government authorized payment for the ponte ed) Salt Creek | 
changed condition, the appellant wrote a letter. (Exhibit 15b). alleging 
that the Bureau’s drill log data was. inadequate, that large rock had — 
been, encountered, and that over-excavation had been required. Salt 
Creek was not mentioned in that letter, although Park, Leon, Big and 
‘Cottonwood were. Notwithstanding the cobbles and. boulders: in the 
stream botton at Salt Creek, which should have been expected, and the © 
sloughing 1 in the area of saturated soil (the. location of the conceded 
changed condition) the appellant. held the over-excavation down to 
31.25 percent. Treco’ s percentage of over-excavation at Park Creek was 
almost twice as high, and at Grove Creek almost three times. There 
has not been a submission of convincing or substantial evidence to 
“prove that ledge rock or boulders at Salt Creek should be considered 
changed conditions under either category of Clause 4. | 
For Oak, Grove and Little Creeks, Treco’s case is.so. -wealke that : a 
detailed: discussion is not warranted. The appeal record -will not, sup- 
port’ a determination that more than 25~30 percent: of cobbles and 
boulders was excavated at any of those three siphon sites: Treco’s prin- | 
. cipal problem : at Little Creek was not, with boulders or in excavating: 
the trench; instead, it was deterior ation of the trench sides and sub- 
grade, pane by water.in the trench. This resulted from the appellant’s 
inefficient dewatering operation. | _ 
_ This case, insofar as it concerns the Shon see boils down ahen 
to (i) what happened at Park, Leon, Big and Cottonwood Creeks, 
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(ii) whether the: appellant en placing its bid should. have checked. 
the general geological setting of the Southside Canal, and (iii) taking 


into account the answers to the first two questions, ‘whether a ‘second 7 


category (unanticipated) changed condition was encountered. 
_. At Big Creek the excavated material at part of the outlet side of | 
~ the siphon was about 75 percent cobbles and boulders. There was not 
eriough earth mixed in at this point to hold the ‘trench walls, and 
sloughing of the walls was the result. This constituted, we believe, a 
condition of an unusual nature, differing materially from those ordi- 
- narily encountered. and generally recognized as inhering i in work of the 
character provided i in the contract, (the second category test). In the 
_-remainder-of the Big Creek canyon and at Park, Leon and Cottonwood 
_ the boulder and cobbles percentages may have run as high as 85 per- 
7 cent, to 55 percent, but the appellant. has not established that they 

ran higher. To the geologist, who from a review of available literature 


and an observation of the site, realized that glacial tongues had moved 


down those canyons, the cobbles and boulders were conditions that 


7 should have been expected. and were not unusual. The appellant’s | 
| expert, when he was asked about glacial action in a stream channel, 
professed not to have knowledge in that “area of detailed geology. : ss 


He also stated that he “probably should. check with the Brclogisy: oe 
to learn how a cluster of boulders was produced. — 

_ Appellant’s counsel asserts that a contractor | is not ee with 
hie knowledge of a geological expert, citing Urban Construction 


Corporation, ASBCA No. 8792 (January 31, 1964), 1964 BCA pare 2 6 


4082, as a decision in. which it is “noted that construction contractors 
are not expected to retain geologic experts in the} course of ‘preparing 
bids.” a ‘The appeal in Urban arose under ¢ a contract for a 480 “unit | 


Daye a 


within the area where the houses’ were to be built. The decision contains 
the following s statement : | ae 


- Plotting the top of rock contours | using all of pertinent poring as was done’ 
>. by the Government consultant, then utilizing that data and the. construction plans 
to prepare rock volume estimates ig the bést method available in this case. Expert 

opinion. ean differ in. eertain- locations, as it.did here,:in. determining: rock topog- 

raphy from the. boring logs. For: example, the Government consultant was: able to 
. project: the top. of crock. contours under areas below. the’ ‘bottoms of. borings: in 
which no refusal. was met, :. with. reasonably . accurate . results. We are not per-- 
‘ suaded, however, that construction contractors are required to have the expert 
knowledge necessary to do. this, (or to hire consultants: to do 80° on a housing 


project. 
| A conclusion such as alae quoted above eatinot be taken as justification 
for a S overlooking of the matter of the one of the materials 1 m 
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— ins elacined valleys, ve in hice that matter was Meyer 104 Treco’ Ss 
: letters show that its officials believed that the. logs were of little or no . 


7 help, § since they state that conditions were indeterminate. The appeal _ 


record. indicates that if at the time of pre-bid activity Treco had ob- 


tained’ the services of a soils engineer instead of those of a geological | 


expert, Treco would have found out, that the area had been glaciated, 

but probably would have been consulting with an individual who eonldl | 
not provide reliable information about the effect. of ‘glacial action in 
stream channels. There are a great many observable | boulders in the 
- Southside Canal area and below that-area, and Treco had more than 
enough clues that: basalt: had been:moved: from. outside of the project 
‘area into that area and beyond. An adequate site investigation includes 
the asking of questions about relevant matters not otherwise disclosed. 

Petroleum Tank Service, Inc: ASBCA No. 11048 (June 80, 1966), 66-1 
BCA par. 5674. The appellant in the circumstances of this case, must 
be charged with the requirement of checking with a geologist or learn-- 
| ‘ing otherwise that in the project area there were canyons down. which 


: ‘glacial material. had been transported, and that such a happening 


leaves a layer’ of unsorted debris along the sides of a canyon. Such 
debris may contain a high percentage of cobbles and oe (a® vas 
high bouldery‘soil”) 2° 

- The relatively high rock excavation. tiaie price bid by iT e6e8; $2: 25 
‘per: cubic yard, suggests that Treco‘in biddirig realized that some of 
the unclassified excavation’ work would: is difficult. ‘Tractor work of - 
‘Crook 3 in ‘ail probability would have held the over- excavation at ‘ie 
inlet and center sections of Big Creek to or below the percentage 


achieved by Brasier Bros. at, Cottonwood Creek (20.86 Percent)—this | 


also would have been the case along the entire Park and Leon Creek 
pipe alignments. The Board’s holding i is, therefore, that Treco did not. 
encounter. second category changed conditions at any of the siphon 
- sites. other than the bi haire Bs described. section of the outlet side of 
Big Creek. ae So | 
We find also that thats! was no ‘constructive Saige at, the ie 
sites. In directing over-excavation in the siphon pipe trench bottoms, 
m authorizing the obtaining of backfill from'.sources other than the 
excavation, and in reaching an agreement with the appellant on a 
price for overhaul. the Government was merely following alternative | 
_ courses of action that were provided for in the specifications. During 
, 104 AY contractor. seeking to. establish second: category changed. cbiidiHone should show not 
: only that the conditions were unexpected to. him but also that . they would have been 
generally regarded as unexpected by others engaged in the same type of operations. J. A. 


Terteling and Sons, Inc., IBCA~27 (December 31, 1957), oe I.D. 466, 484, 57-2 aicara par: 
1539. hee 
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the time that, the appellant. was s performing eLpnon trench excavation 
‘about placing a backfill cashien’ in thé bottoms of. the trenches or 
obtaining material from other sources. The overhaul price was estab-_ 
lished by’ agreement during Treco’s first few months of construction — 
operations. It would seem that occurrences on the job as substantial 
progress was made in 1959 came very close to what Lreco had expected. 


| Minor Structures Goa Chutes, ete.) sae 


The minor structures were: coustencted on: the benches i m lope ean 
material, The parties stipulated as to.the conditions that were found 
when excavation work was performed for the culverts, CHO turnouts, 
—overchutes, flumes, drainage inlets, and other minor structures that 
were built along the. canal.t°* Wheri.the material. that. actually. was 
excavated by Treco-at the locations for minor structures-is compared 
with the material shown on the nearest logs of exploration furnished 
by the Government, no basis for allowance of a changed. conditions ’ 
‘claim 1 is found... es. : , 

Photooeaphie: exhibits No. 39 through: 54 ae cadermne ie a | 
that changed conditions were found. in the work at the minor structure 
sites. Cobbles or boulders did not pose a construction. problem at most 
of those sites. The‘appeal record does not show that-the discovery of 
| cobbles and boulders at the twenty or so sites where'this happened 

-was-considered at the time by either party to be contrary to what the 
Government had-indieated, or unusual.. The contracting. officer. cor- 
rectly denied the posi conditions claim as: it concerns the minor 
‘structure: sites. >; 3 ee yay ee, 2 
eg i ae os ie | 

A changed Spadon was s encountered on the outlet side of the Biz 
Creek siphon. As to that area the parties should negotiate for the 


° equitable adjustment specified i in Clause 4. Such negotiation should | 


take into account the stipulation received by the Board on J uly 25, 
1966, which withdraws part of the appellant’s claim. because certain 
work was performed by Brasier Bros. Construction Co, > 

| The remainder of the appeal is denied. oon 


- Dray F. Raraway, 0 har man. 


s RGONCURS 0) Sigh, i eneuie 
‘Tuomas M. Dunston, : . OU  Witrram FMcGraw, Member, 
oa Deputy Chairman. ; re re paces eu 


106 Pr, 504-518. 
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OIL OR GAS FIELDS. : 


"ISSUANCE OF NONCOMPETITIVE OIL AND GAS LEASES ON LANDS 
‘WITHIN THE: GEOLOGIC STRUCTURES OF PRODUCING OIL OR. 
GAS FIELDS 


| oil and Gas. Leases: Known Geological Structure 


_ Land which becomes: within the known geolog ical structure of. a . producing oil 
‘or gas field before’ the actual issuance of a lease, even though it was not 
-. within: such a structure at the time when the offer for the Jease was s filed, -_ 
may not. be ‘leased noncompetitively. ee Oe : tree Doped’ op 


: Oil: and Gas: Leases : Noncompetitive Leases. 


The filing of an offer fora noncompetitive lease creates. no. vested rights’ in the 
. offeror, and, if: lands embraced in the offer become within a known geological 
structure of a producing oil or gas field after the filing of the offer but before 
the issuance of a lease, the offer must be rejected and no preferential rights 
will be conterred upon the offeror. _ 


M-36686 St. = = : September 5, 1967 


; Smonmrany OF THE “Iemrton, i aan a. 2 , oe 


Supsnor: Tssvanon ¢ or Noncomperrrrys On, AND Gis Leases ON Dinos 
“Wrrai: THE Guoxocic SrRucTuRES OF Propucine Orn or Gas Frewps. 


Section. 17 (b) of the Mineral Leasing Act of February 25, 1920, as 
amended, 30 U.S.C. sec: 226(b) (1964), provides that “If the lands tobe 
leased are within any known geological structure of a producing oil 
or gas field; they shall be leased to the highest responsible qualified 
| bidder by competitive bidding * * *” Despite this unequivocal lan- 
guage, noncompetitive leases have been issued on lands which at the 
time of issuance are within known. geological structures of producing 
_ fields, although it is conceded that such leases are issued. only where 
— the structure becomes known between the filing of the offer for the 
: lease and the i issuance of the lease itself. This. Departmental position 


was expressed i in. n. gorge 6. Vournas, 56 I. D. 890, 393, (1988);.% where 
7 it was s stated + | | 


, rs - * ‘Whether ae lands juvaivedt: in an aplication for. an. oil! or: eas. s lease 
are or are not’ within the known. geologic structure of .a: producing . oil field. is 
judged as of the time of the filing of the application. * x x : 


| This. position: was followed in Macson O11. Compara 2801 0 
(July 30, 1962). - 
“Despite. the. fact. that. ehis interpretation ag been ‘lowed: ij the 

Department: for so many. years,.\it. is our, opinion. that. it is. clearly 

inconsistent, with. the words of the: statute and completely. at variance 


- 4 1 LD. Nos. 9 & 10 
281-746—67 
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with: the: ena eeu interpretation of coripamble! ‘pr ovisions in 
other sections of the Mineral Leasing Act, as amended and supple- 
mented (30 U.S.C, secs, 181-287). Moreover, this interpretation neces-_ 
| sarily’ rests upon an assumption that a qualified person filing” an offer 
- for a noncompetitive oil and gas lease thereby acquires a vested right 
in the lands covered by the offer, but the Department and the courts — 
~ have consistently held that an offeror acquires no vested right. From 
time to time in the past, the Departmental interpretation of section 17 
with respect to.the issuance. of leases on. lands found, after the filing - 


of:.an -offer,:to:be within known structures has been questioned, but 


no action has been taken to changeit: We should delay no longer in 
adopting the only proper interpretation of the statute so that we may 
prevent both the further passage of windfalls to lease applicants and 
further losses by the United phates of oo which should a accrue to it 
from: Coa pSaNve pene: 


Sr a 


I 


- As we have pehied out, the statutory language of section 17 (b) | 
is unequivocal. “If the lands to be leased are within any known | 
geological structure * * * they shall be leased * * * by competitive 
bidding * * *.” The ordinary reading of this provision would be that — 
- once lands are known to be within the geological structure of a pro- 

ducing oil or gas field they are no longer subject to leasing except: by 
: competitive bidding. The only possible exception to this rule would — 


-. seem to be where the applicant for a lease has a vested right to such a 


lease. However, the courts and the Department have always held that 
| the. filing of an offer for a noncompetitive oil and gas lease does not, 
grant the offeror any vested right. In Haley v. Seaton, 281 F. 2d. 620, 


624. (D. C. Cir. 1960), the court said that “mere application for leases: 7 


granted no vested rights in Haley.” Other cases in which the courts © 
i held that an. offer creates no vested right 3 in. the offeror include | 
United States ea rel. Roughton v. Iches, 101 ¥. 2d. 248 (D.C. Cir. 


7 1938), and Dunn v. Ickes, 115 F. 2d, 36 (D.C. Cir, 1940), cert. den. 


311 U.S. 698 (1940). Except for giving this very favorable treatment 
to offerors with respect to lands found to be on the known geologic 
structure of a producing field after the filing of an offer, the Depart- 
ment has consistently held to this view that. the filing of an offer grants 
no vested right. An offeror is merely assured of a preferential righ to. 
a noncompetitive lease if such a lease should be issued. | | 

Pending offers have always been held to be subject to any statutory 
- amendments enacted between the filing of the offer and the issuance 


of the lease. The Department took this position in Harold Ladd Pieree, a 


69 T.D.l4 were with Paes to the Mineral Leasing Act Revision of | | 
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Sake 2, 1960 (74 Stat. 781). Even piodahg be lian 8 on the Min: 
eral Leasing ‘Acct Revision provided that:“No amendment made by this 
Act shall affect-any valid right’in existence on: the effective date of 
the Mineral Leasing Act Revision of 1960,” the Department held:that — 
a lease issued after:September 2,'1960, on arioffed filed on June 9,:1959, 
_ was subject to all the provisions of the Mineral Leasing Act Revision. 
A similar position was taken by the Department with respect to 
amendments made by the Act of July 29, 1954 (68 Stat. 583), in 
United Manufacturing Company et at., 65 I. D. 106 aa On page 
— :110 of that case the Department stated : | 


pie ‘the Desartuént has consistently held that an. scolieeeies for. @& noncom- 


. petitive lease acquires no vested right to a lease by. the filing of al application a 


_ but, only an inchoate right to receive a lease over a- later be dence if. the 


. . Secretary in ‘his discretion decides to lease the land. se 


~The Department does not hesitate to withdraw lands ere in a . 


_ pending offer, and in such a case the offeror receives no lease and no | 


compensation for his unsuccessful offer. In the case of H. 7. Birr, III, ; 
A-28678 (November 2, 1961), the Department held that: an oil and 
gas offer may properly. be rejected where the land embraced in the 
offer was selected by the State of Alaska after the filmg of the offer — 

and no compensation. was given to the offeror. Since a lease offer, 

being merely an inchoate right, is subject.to every other change 3 in the 
status of the land sought, it is anomalous that it is not subject to sub- 
sequent determinations ae the land is on a known geologic structure. 


- With respect to otlier minerals such as potassium. cot coal; ‘the 
Mineral Leasing Act provides for prospecting: permits which’ have 
many of the characteristics of the noncompetitive leases issued for oil 
‘and gas. In regard to potassium it is provided that “ands known to 
contain valuable deposits” shall be subject: to leases issued through 
competitive ‘bidding, 30 U.S.C. sec. 283 (1964), while’ a prospecting 
permit may be granted to the first applicant. for. land not’ known to 
contain: potassium, 30 U.S.C. sec. 281 (1964). Tn Sawyer Petroleum 

“Company, Ff, Byron Mock, 7 0 I. D. 9 (1963), the Department rejected 
Mr. Mock’s: application. for potassium prospecting permit on the 
grounds that the land had become. “known to contain valuable de- 
posits” after: the filing of his deere for a permit | on before a a 

‘permit: had: been’ issued. | , 
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‘Similarly, i in Claude P. Heiner, 70 L D. 149 (1963), the Department 
7 rejected Mr. Heiner’s application for a coal prospecting permit on the 
- ground that, subsequent to the filing of his ape oen for : a pot the 
land became known to contain coal. 
_ + Comparable positions are taken by the Desavencet with respect " | 
_ other minerals under the Mineral Leasing Act. Only with. respect to 


oul and gas has the subsequent determination that the land is known |» 


to be valuable not. denied the Rppeeet a honeompeliave: tease: or 
re | % es fof, 
, one 


ites the Sac oe oe issuing noncompetitive jeases.o on lead pabiaced 
in geological structures of producing. oil or gas fields which: become — 
known after the filing of a lease is inconsistent with the specific words 
of ‘the’ statute, with the Departmental interpretation of comparable 
provisions relating to other minerals, and with the Departmental and 
judicial recognition that the filing of an offer creates no vested right 
in the offeror, the only justification for, the existing practice 1S —e 
standing adniinistrative practice. | 

‘Long standing administrative practice never serves to excuse a 
‘departure from the strict letter of the law. ‘Nevertheless, since it is 
certain to be raised by those opposed to the correct, interpretation, = 

it would be wise to consider how this practice began, 
| Noncompetitive leases were first. authorized when thé Mineral Leas- 
ing Act was amended by the Act of August 21, 1935 (49 Stat. 674). 
‘Prior to that amendment, section 13 provided for the issuance of per- 
mits giving permittees exclusive: rights to prospect for oil and gas. on 
‘lands which “are not within any known geological structure of a pro- 
ducing oil or gas field * * *.” At the time of the 1935 amendment, pros-. 
_ pecting permits were issued for land on a known geological structure 

where the'structure became known after the filing of an application but 
| before the i issuance ofthe permit. Since the noncompetitive lease under 
section 17 was generally regarded as the successor of the prospecting 
permit under section 13, ee same practice was. ene for the. lease | 
and has been followed since. 

“We must, therefore, look back to those daysb bie 1985 hart permits 
7 os authorized. to determine how this unfortunate practice originated. 
‘Here we discover that this has not always been the rule. When Secre- 
tary Payne issued Regulations 3 in. 1920, he.provided.in the Appendix . 
of. Circular No. 672. (as amended to October 2 29, 1820), * “Oil and Gas | 
Regulations” (47 L.D. 437 , 466) > ts | 
PENDING: APPLICATION ‘FOR PERMIT, LAND DESIGNATED AS. ‘om, . 
STRUCTURE—Where after application under section 13 fora permit and before 


permit is granted the land is ee as within the structure of a producing 
2 OT gas field, permit ¢ can not be allowed. 
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With the anaes of administration. on March 4, 1921, Mr. “Albert 
- Fall became Secretary of the Interior. On April 93, 1921, Secretary 
Fall reversed this position by /nséructions printed in 48 L. D. 98. To - 
justify this reversal, he likened the filing of an offer for an oil and gas 
prospecting permit to the filing of a homestead application and the per- 

formance by the entryman of all acts necessary to complete his appli- 
cation. However, this is quite a different matter, since in the homestead 
- situation an entryman is deemed to have earied equitable title, and 


the Department’s subsequent action is merely ministerial. The position _ 


of an applicant, for an oil and gas prospecting permit or noncompeti- 
tive lease is in no way similar. Pursuant to the statute, the Secretary 
has always retained the discretion to refuse to grant a permit or lease. 
All the offerer has isa preferential right to a permit or noncompetitive 
lease if one should be issued. He has no. vested might to have such a 
permit or lease issued. | 

Tt should be noted that prior to he act of J uly 17, 1914 (38 Stat. 
509), a homestead applicant lost all rights to the land embraced in 
his homestead entry whenever it was shown to be mineral land before | 
he had acquired a vested right in that land. Diamond Coal and Coke . 
Co. v. United. States, 233 U.S, 286-(1914) ; Leonard v. Lennoz, 181 Fed. 
760, 763 (8th Cir. 1910) ; Jones v. Driver, 15 L.D. 514 (1892). 

Since the 1914 Act an entryman has been able to acquire title to his 
homestead by agreeing to.a waiver of minerals under that statute, but. 
the rule is still essentially the same, namely, that he may lose all rights 
to an unrestricted patent if, at any time prior to his acquisition of a 
vested right to such a patent, the land should be held to be valuable 
for minerals. Cleveland Johnson (On Rehearing), 48 L.D. 18 (1921). 

Similarly, it has been held that the time of determining whether land 
covered by a railroad‘land grant: statute ‘was mineral Jand‘was the time 
when the Department passed upon the issuance of a patent to that land. 

Until the railroad company’s rights: became vested, a determination — 
_that land was mineral would deny the land to the company. Barden v. 
Northern Pacifie RR. Co., 154 U.S. 288 (1894) ;, Burke v. Southern 


| Pacific RR. Co.,:234 U:S. 669 (1914); Uneted States v. Southern Pa- 


eefie Co., 251 U: S. 1 (1919) ; Cowell v. Lammers, 21 Fed. 200, 206 
(CE. D. Cal. 1884) ; Central Pavifte RR. Co. v. Valentine, ay LD. 
238 (1890) 

In other words, at the ae of Secretary Fall’s action (as well as-at 
‘the present: tine) ‘it. was quite customary for a mineral determination | 
to terminate an application at any time: prior to the applicant’s ac- 
quisition of a vested right."As we pointed out above, the courts have 
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Pere held ane the filing of an oil and gas ‘Tease oir émeates 
no vested right. Consequently, there was no logical basis for Secretary _ 
' Falls action in 1921, and there 1 Is none for ene to > his see a | 
tion ae OS oe* | . 
“Because ae Department’ S pieecnt ptactioa i is contrary to the statute, 
it must be immediately changed. We have. enclosed a proposed amend- 
“ment to the. regulations which embodies the proper interpr etation, and 
we request that you. approve ‘it. Since this interpretation is required | 
by law,-it would be improper to publish it as proposed rulemaking, | 
and we have,.therefore, prepared the amendment to be effective 1m- 
mediately upon publication. While we recommend that. the new inter- 
pretation be made immediately effective as far as pending offers are 
concerned, we do not propose to act against leases issued in the past 
in accordance with the mistaken policy. Precedent for taking no action 
against such leases 3 is found in 1 Franco Western Ou Co. (Supp.), 65 | 
ID. 427 (1958). - | 
“Franc J. ‘Barry, 
| Solicitor. 


| UNITED STATES an 
DEPARTMENT OF THE INTERIOR a 
; - WASHINGTON — Bar of 


CODE OF FEDERAL REGULATIONS _ 
. ‘TITLE 48—PUBLIC LANDS: INTERIOR 
"CHAPTER II BUREAU OF LAND MANAGEMENT, DEPARTMENT 
- ... . OF THE INTERIOR |. 
7 SUBCHAPTER B—LAND TENURE. MANAGEMENT (2000) 


[CIRCULAR 2281] 


PART 3120—OIL AND GAS | 
- SUBPART 3122—ISSUANCE OF LEASES 
SUBPART 3123—NONCOMPETITIVE LEASES 


% ‘oil and Gas ae on Known n Geological Structures of Producing Oi or 
o : _- Gas Fields © ent aS 


Section 17 (b), of the Mineral Leasing Act of. eee 25, 1920, as 


amended 30 U.S.C. sec. 996 (b) (1964), provides that at the Wands — 


to be leased are within. any known. geological structure ofa. producing 
_ oil or gas field, they shall be leased to the highest responsible qualified 


bidder by-competitive bidding * e+ Tt has been. erroneously assumed 


that, i if, the lands embraced. i in, an. offer for a noncompetitive lease are 
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| “not wiih the Known: geological structure of a producing Pl or gas 
field at the time when the offer is filed, 1 noncompetitive lease may be 


issued even though the lands have become within such a structure 


before the lease is esuea, Since the statutory requirement quoted above | 
is not qualified in any way, it is clearly unlawful to issue a noncom- 
| petitive lease for land which at the moment of issuance is within the 
known geological structure of a pr ‘oducing: oil or gas field. Accordingly, | 
43 CFR 3122.1(a) and 43 CFR 3123.3(c) are her reby : amended tomake ~ 
it absolutely clear that no noncompetitive lease may be. issued for lands 
which are at that time within the “oom ‘geological structure ee a Pro: | 
7 — oil or gas field. a 

Since the amendments merely eas into the regulations a nae | 
requirement which may be modified only by congressional action, notice 
and public procedure thereon are deemed - “unnecessary, and these 
amendments will become effective upon: publication in the Federal 
Legister. They will be applicable to all offers pending at the time of 
publication, but. will not be applied ee to leases, already | 


issued. 


1. The second. sentence a 3199.1 (a) i is rpmieiided to read. as follows: 
“When land is within the known geologic structure of a producing oil 


or gas field prior to the actual issuance. of a lease, it may be leased only — 
— by competitive bidding and in units of not more than 640 acres to the 


highest responsible qualified bidder at a iio of not less than ie . 
| percent.” i 
- 2 Anew gubssction @: is s added to 3193. 3 as esis 0 
. (¢) nhe after the filing of an offer for a noncompetitive lease and batore 


‘the issuance of a lease pursuant. to that offer, the land embraced. in the 


offer becomes within a known geological structure of a pre oducing oil 
or gas field, the offer will be rejected and will afford. the offeror no 
Prony,” a = 
ae Ti: oa . 


5 Sn se : ee ae ee ee © Seoneiary of the Interior. 
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UNITED STATES 
V. 
ROBERT E. ANDERSON, JR. ET “AL. 


A-28260 (SUPP.) ae Deciien October 18, ‘1967 


Mining Claims: Discovery 


To satisfy the requirement for aignouees on. mining claims located © for 
perlite, it must be shown, in addition to the fact that there is a reasonable 
prospect that the perlite can be mined, transported from the mine to the 
shipping point, screened and crushed and sold at a price which would yield 
a profit,that there is an existing demand for. the crushed product and that 
a reasonably prudent man would be justified in expending his time and effort 
in his attempt to capture a share of the existing market. | 


Mining Claims: Determination of Validity—Mining Claims: Discovery 


Where it has been shown as to a number of mining claims located for 
perlite, and for which applications for patents have been filed, that the 
amount of the deposits. on the claims is excessively large in relation to the 
market that exists, only those claims can be found valid which by reason 
of location and volume and quality of deposits would make the most feasible 
mining operation and have a reasonable prospect of success; the remaining 
claims must be held invalid for lack of discovery. 


SUPPLEMENTAL DECISION » 


On February 20, 1963, the Department remanded for further hear- 
ing four contests involving 16 placer mining claims. That decision 
(United States v. Robert E. Anderson, Jr., et al, A-28260) recited 
that applications for mineral patents ane 14 of the claims, located 
within the limits of the Santa Fe National Forest, were filed on Octo- 
ber 15, 1953;+ that applications for patents on the other two claims, 
lovated on ihe public domain, were filed on April 15, 1954;% and that 
contests were brought. against the claims in January 1957 on the 
‘ground, among others, that valid discoveries of minerals had not been 
made within the limits of the claims. The decision. referred to the fact 
that, the hearing examiner, by decisions of May 29, 1958, and June 9, 
1958, had rejected the patent applications and that the Acie Director. 
Bureau of Land Management, in his decision of August 26, 1959, had 
not only affirmed the action of the hearing examiner in rejecting the 
patent applications but had declared the claims to be null and void. 

« Contestees in Contest Nos. 49 and 50 are: Robert E. Anderson, Jr., and M. B. Ander- 
son, individually and as heirs at law of R. E. Anderson, deceased, Louise Parrish Anderson, 
E. P. Chapman, Jr., Virginia H. Chapman, John A. Wood and Helen S. Wood. 

2 Contestees in Contest No. 54 are: Robert E. Anderson, Jr., Dexter H. Reynolds, Susie c. 


Reynolds, E. P. Chapman, Jr., Virginia H. Chapman, John A. Wood and Helen S. Wood. 
Robert HE. Anderson, Jr., is the sole contestee in Contest No. 55. | 
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- The premise of thos: asc ans was the same, fiat the eo dane pro- 
duced at the hearings did not show that the perlite deposits on the 


_-¢laims met the test of marketability because there was no enone oF | 


a present demand for perlite from the claims. 

‘The Department found that the testimony on an potion phase | 
of the case, namely, the cost of hauling the perlite found on the claims. 
to the proposed shipping point at Domingo, New Mexico, was so vague 
and uncertain that it was impossible to reach a sound conclusion as to 
whether the perlite on these claims is marketable. The Department 
pointed out that the testimony of the contestant’s witnesses was con- 
flicting on even the most basic issue of the distance by road from the 
claims to the shipping point and that their testimony as to the neces- | 
sity for and cost of road building and road maintenance was nothing > 
~ more than the witnesses’ opinion on such matters, with nothing. 1n the 
way of facts to show the basis for their opinions, and that the testi- 
_ mony. of the contestees’ witnesses to the effect that the cost of trans- | 


- porting the perlite to the shipping point would leave a small profit 


from the. operation and thus meet the prudent man test of the mining 
laws was unconvincing. Therefore, the case was remanded for a second 
hearing, the hearing to be limited to the question of the cost of trans- 


porting the material from the claims to Domingo. The hearing exam- _ 


_ Iner was instructed to evaluate the testimony introduced to determine | 
whether, in the light of that testimony and in the light of Solicitor’s 
Opinion, - M-36642, 69 I.D. 145 (1962), any change was warranted in 
his ultimate eonclusion that valid discoveries have not been made on 
the 16 claimsinvolved.. _ | 
The Solicitor’s Opinion referred to discussed the ‘ siasieeitiey: 
rule” as applied to the law of discovery under the mining laws. It con- 
cluded that there is no basis for making any change in the.test which 
the Department applies to mining claims in determining whether there 
has been a valid discovery. It found that the prudent man test applied 
by the Department is based on the statutory requirement that only 
“valuable mineral deposits” may be located and it reiterated the ac- 
| cepted interpretation of a valuable mineral deposit. as one the dis- 
covery of which would justify a man of ordinary prudence in the 
further expenditure of time and money with a reasonable prospect. 
_ of success in the effort to develop a paying mine.? 
The opinion pointed out, that any is but one capes of the | 
? Set forth by the Department in Castle v. Womble, 19 L.D. 455 (1894), approved by the 


United States Supreme Court in Chrisman v. Miller, 197 U.S. 313 (1905), and reaffirmed in 
sate v. OIE ‘Placer eens Co., BIT U.S. 334 gia 
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test, since a prudent man would not be justified in developing a mineral | 


* deposit if the extracted minerals were not marketable. It stated that, 


while an intrinsically valuable mineral is by its-very nature deemed: 


fs marketable and merely vine the nature of the mineral usually... 7 


found in a oreat many places ene of the prudent man. test're- 
quires. that a market for the mineral be shown by the locator. The. 
opinion also stated that when a nonmetallic mineral is not of ex- 
tremely wide occurrence and when a-general demand for that mineral . 
exists, it may be enough, instead of showing an actually. existing mar- 
ket for the product of that particular mine,'to show ‘that'a general | 
- market for the substance exists of a type which a reasonably prudent — 
man would be justified in regarding as one in which he could dispose. 
of those products. The epeen stressed that each case must be. judged. ; 
onitsown facts. ; 
_. The second ‘hearing called for by thie eee of February 20, 1963, 
was held on. September 18 and 19, 1963, and, on June 30, 1964 , the 
hearing examiner rendered his second décision on these claims. .  — 
‘The hearing examiner recited certain stipulations entered into by — 
the parties, including one that the parties, in discussing costs, would-be 
referring to present, "Coste: After reviewing the. evidence presented at 
the second hearing, the hearing examiner. included in his decision a | 
comparative summary of the estimates of the parties as to the cost of. | 
transporting the perlite from the claims to the proposed shipping — 
point. This summary shows that the contestant estimated that the. 
transportation cost per ton, including hauling cost and road construc- 


tion and road maintenance, would be $2.29 froma the Canovas claims, : 


_ those located in the ‘national forest,-and $1.60: from the. other two 


claims, located some six miles nearer to Domingo, while the contestees 


estimated the cost per ton from the Canovas claims at $1-76 and from. | 
the other two claims at $1.55.* ‘The examiner noted a difference of 53 . 
cents per ton. between the two estimates covering the Canovas haul © 
but attributed the difference not only to the difference in type of haul - 
road, construction, and maintenance, but also to the method of esti-- 
mating direct hauling costs. He pointed out that the contestant con-. 
templates the construction and maintenance of a haul road of a more ~ 
permanent type than the road contemplated by the contestees but noted. 
_ the contestees’ insistence that the road which they proposed to build ; 
and maintain would be adequate for the purpose. 
The examiner, determined that the two estimates were sincicntly | 
comparable, taking. into account the. fact that estimators often differ 2 


. 4'The estimates were based on jaaatae 50, 000 ee per year and on amortization ae the 
road construction and ‘maintenance costs over a 20-year period. 


— ton. 
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Im opinion aS to particular: items making: up an Posies ae iéached. 

the conclusion that the cost per ton of transporting the perlite from __ 
the Canovas claims to the proposed shipping point would be approxi- 
_ mately $2. He determined that with this cost figure for hauling perlite 
and with the estimate by the contestant at the first hearing as to the — 
- cost of mining and screening the perlite, $2.50 and $2.25 per ton, re- 
spectively, a total cost. of $6.75 per ton, the contestees could make a — 
profit, based on the 1956 a price for perlite, whieh was = Bee 


However, after discussing the Solicitor Ss Oona of 19, supra, he 
concluded, from a consideration of the entire record, that while there is. 
a general market for perlite any demand for perlite hae been adequately | 
supphed by existing facilities and that the evidence presented is In-- — 
sufficient to show, clearly and unequivocally, that a general market. 
for the perlite from the subject claims exists of the type which a.rea- 
_ sonably prudent man would be justified in regarding as one in. which _ 
he could dispose of the perlite from these claims, He stated: | 

In the absence of such general market, no outlet appears for disposing of the 
perlite from the subject claims and there ‘would be no incentive or purpose in’ 
mining, removing: and transpor ting said perlite from these claims. 

He concluded that the requirements of the marketability eres aS 
_ applied to the law of discovery under the mining laws have not been’ 

adequately satisfied with respect to the perlite within any of the sub- 


ject mining claims and that the claims are null oo void for lack of 


such. discovery. 


The contestees. sppealed to ihe Daecion. pat of Land: Manage: _ 


ment, from the hearing examiner’s decision of June 30, 1964. There- 7 
3 after, they requested that jurisdiction over the appeal be exercised by 


__ the Secretary of the Interior. By letter dated November 4, 1964, the 


- attorneys for the contestees were notified. that the Secretary would 
-assume jurisdiction. 
At the outset one contention ~~ the contestees. Mieala be disposed 7 
of. This is the argument that because the case was remanded for a sec- 

ond hearing solely on the issue of transportation costs the Department: 

must have found in contestees’ favor in all other factors relating to’ 


marketability of the perlite from the claims. This is not so. At the first 


hearing there was a great deal of testimony on road and other haulage 
costs. Because of the stress placed on the issue of transportation costs, 
the fact that the case could turn on it, and the probability that positive 
| and definite evidence oe ‘be developed of on the is issue, it was ‘believed: 


296° DECISIONS OF THE DEPARTMENT -OF THE. INTERIOR [74 LD.: | 


desirable to secure comprehensive and specific evidence on the ques- 
tion. This might render unnecessary consideration of other factors. 
_ relating to marketability which are not as susceptible of definite 
— proof. Consequently, the examiner was not precluded, in view of. his 
findings as to transportation costs, from saab other factors. 
relating to marketability. Pes 
The contestees contend that the heasias examiner was in error in: 
holding that no discovery has. been made on those claims after ad- 
- mitting that the evidence in the record shows that the perlite is of 
commercial quality and quantity, that there is a general market for 
perlite, and that perlite from these claims can be mined, transported, 
ser ssued and sold at a price which would show a profit from the 
_ operation. They contend that his decision was based on the erroneous: 


. premise that while there is a general market for perlite, there is only 


a prospective demand for the perlite from these claims and that. 
in the absence of a clear and unequivocal showing of a general market, 


— for: the perlite from those claims, no outlet appears for disposing of — - 


the perlite. They contend that the hearing examiner misapplied the 
Solicitor’s Opinion in that he, in effect, equated perlite with sand and 
gravel, They contend that perlite is not a mimeral of extremely wide 
occurrence and that they have shown that a general market for perlite 
exists and that they are justified in regarding that market as one in 

which they could compete. | | 

The contestant, urging that the hearing examiner’s § decision be up- 
held, denies that the hearing examiner made all of the admissions — 
which the contestees attribute to him or that he misapplied | the 
Solicitor’s Opinion. It contends that the hearing examiner did not 
find that the subject deposits could be operated at'a profit but, instead, 
in referring to the single viewpoint of profit, the examiner found that — 


_ material from the subject deposits could be transported to the pro- 


posed shipping point at a cost less than the $8 per ton average selling 
price for perlite in 1956. It contends that he did not find and the: 
evidence will not support a finding that the subject deposits could, in ~ 
fact, be sold in the general market at $8 per ton. Contestant also points 
to the fact that the cost per ton mile for hauling the perlite from the. 
claims to the shipping point does not take into consideration. the fact 
that between. the dates of the first and second hearings the Rio Grande 
Bridge was completed at a cost of $201,000 and that the cost of this 
bridge. should be included: to determine the transportation cost at the — 
time of the original hearing. Considering this cost, the contestant says, 

the actual cost of the mining, extracting and fransporeation of the 

deposits would be $9.58 per ton for the Canovas claims and $8.72 per 
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ton fe the other two claims, which the contestant says is in excess of 

| the market price. ae a 
Weare dealing here with: on which 3 is “a rock of golcanion origin 
Solmmas silica and chemically bound water and perhaps gases and 
other liquids: that, when rapidly heated to a suitable temperature in 


its softening range, undergoes great expansion because of volatiliza- _ 


tion within the softened mass of the gases and/or liquids. *.* * 


‘From a virtual unknown in the gommererl pene in 1946, perlite had 
become by 1953 an annual $10 million industry.” a Bees 

“When: crude: perlite is crushed, sized, and heated quickly to its 
softening temperature, entrapped water is converted to steam, sud- 
denly ‘popping’ the fragments into particles of fluffy glass foam and — 
ts transforming this rock into a commercial ae with wae ake 

‘uses in the construction industry.” ° ‘ 
While very little information had been. published on as reserves of — 

perlite in the United States at the time the first: hearings on -these 

claims was held, a Geological Survey bulletin introduced i in evidence | 

stated that hile more exploratory work was necessary before a 
reasonable estimate of reserves could. be given uevertheless estimates 

published by a few companies showed extensive reserves. The bulletin 

‘mentions specific deposits in the various Western States estimated to 

contain many millions of tons and states that a deposit in. Napa 
County, California, where quarrying was started i in 1951, is Said to 
contain 125 million tons.’ 

It is known that extensive perlite resources occur. in Arizona, Cay 
‘fornia, Nevada, New Mexico, Oregon, Utah, and, to a lesser extent, 
“in other. Western. States, While no comprehensive estimate of reserves 

- “is‘available, the total reserves of usable perlite are adequate for any 

. foreseeable future needs. However, discovery. of areas in the eastern | 
United States favorabléas new sources seems unlikely.* | . 

_ Thus, it may be said that, at least since 1946, a eostite deposit may 
beav aluable mineral deposit within the meaning of the mining laws, — 
since a commercial use for the rock has been oi However, alihougl 

“it is “not of extremely wide occurrence geographically, apparently 

__ perlite exists in the United States in such quantities as to far exceed | 
any reasonably foreseeable demand therefor. os _ 
| 5 Perlite, Miner al Facts and Problems, Bulletin 556, Bureau of Mines , 1956), p. 595. 
6 Perlite, Mineral Facig and Problems, Bulletin 585, Bureau of Mines (1960), p. 581. . 
“4 Perlite Resources of. the United States, Geological Survey Bulletin 1027-1 1 (1956), PB. 392 


7 (Contestant’s Exhibit A). 
8 Perlite, Mineral Facts and Probiems, supra note 6, Dp. 586. 
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While there is a general market for crude ‘perlite, this market ap- 
parently exists only for the product after it has been screened and — 
crushed. The demand for crude perlite is limited by the uses which 
have been found for the expanded product. Although many expanders 
of perlite have their own sources of supply, all expanders apparently 
buy crude perlite only after it has come through the screening and 
crushing operation. Thus, an essential part of any perlite mining 
operation consists of the plant and equipment. required to handle the 
perlite from the time it aaa the claim until it is Bahia to wee into 
freight cars. | ? | 
In such a situation, whether a particular mining claim located for | 
perlite contains a valuable mineral deposit within the meaning of the 
mining laws depends upon whether there is a reasonable prospect that 
-the perlite on that claim. can be mined, transported, crushed, and sold 
in the existing market at a profit. Furthermore, although in the case 
of perlite a mining claimant, in order to obtain a patent, need not, 
necessarily show that there is an existing market for the product of 
his claim, such a claimant must show that he is justified in his belief 
that he can dispose of the product of his claim i in the existing market. 
at a profit.® See Solicitor’s Opinion, SUPTO, * | 

- Whether this standard has been met is not easy to determine in 
light of the facts in this case. | | | Me 

First, there is the question of the physical ieation of the elnims. ad 
- the huge’ amounts. of mineral they contain. We have two groups of 


9Ina recent ease the Department reexamined the relation: between profit and discovery. in 
the validation of mining claims and stated : 

“The requirement. that a. claimant with a low- -gTade. dapoatt show that he cin make a 
profit does not mean either that. profit must be proved as a certainty or that it must be 
established as a present fact. The evidence need only support. the conclusion that a person. 
of ordinary prudence would risk his labor and means with a reasonable expectation of 
developing a valuable mine. 
| The contestee asserts that to allow the Government to prevail ‘would mean that for: all 

practical purposes, this great ore deposit : * * * would be locked in the ground forever.’ 
(Answer. Brief of Contestee- Appellee, Dp. 101). On the ‘contrary, the rule we apply here 
insures only [that] the public lands of the United States are not placed in a private hands 
to be no longer available for disposition or use for public purposes. a et 
We. conclude that the record must contain evidence of probable costs of erencHing. 
processing, ‘and transporting the mineral product for comparison with the price for which 
it can be sold. These facts need not. be proved to a certainty but the evidence must be of 
. such character taken with all the other evidence, to satisfy the Secretary that a person of 

ordinary prudence would probably make a profit’ from his investment os labor and capitals 

As the Department pointed out long ago: | 
-*Tthe mineral deposit must be a “saluable” one: Sali a oniieral deposit as can probably 
be -worked. profitably ;. for otherwise, there would be no inducement. or. incentive for the 
mineral ‘claimant to remove ‘the minerals from the ground. and place the same in the market, 
., the ‘evident intent and. purpose of the mining laws.’ Cataract. Gold Mining Company et al., 
“43° LiD. 248, 254 (1914), ” United States v. New Jersey ‘Zine ee 4. DD. 191, 196. 
(1967). ac ae oe a 
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: nme, 14 in one group covering aptiroximately 2,165 a acres. of had in 
a national forest and 2 in the other group-covering 200 acres of public 
domain land, containing, according to the testimony of the contestees, — 
over twenty-five million tons of commercial grade perlite (1957 Tr. 218, 
363) .1° The extent’ of the haul from the claims j in the national Forest | 
to Domingo has been established at 24.3 miles, or 26 miles if extended 
tothe center of the claims, a haul from the other two claims would -be 
18.3 miles. 7 : aa 
' Next. we note that the roads and plants necessary to mine, ee | 
- and process the perlite for market are not yet in existence. The proposal 
under which these claims would: be developed into paying mines in- — 
~ eludes the construction and maintenance of suitable roads and the 
building of a crushing plant in Domingo by the side of the railroad. 
: ‘The roads were not at.the time of the hearings in sultable condition to 
_~ permit an economic haul of the material to Domingo. It is only after 
“-a vast amount of work is done on the realignment and improvement of. 
.° existing roads that, with constant maintenance, it is estimated that — 
- the cost of haulage would be such as would show a profit. from the oper-. 
ation provided 50,000 tons of perlite per year were disposed of. Al- 
. though the claimants intend to build the crushing plant at an estimated 
cost of $200,000, the design for the plant had not, at the time of the 
original ena been ‘agreed upon. This was because, according to the 
_ testimony introduced by the contestees: = | 
_ . Now, i in making a properly sized product it is not simply a question of screening 
and having the proper amount between sievés in your: final product. If you don’t 
: crush: properly you. are very likely to -wind up-with large amounts of ‘unusable 
.. material in one or more size fractions.. So that after determining the products | 
- which you: wish and the proper proportion and ratio, it becomes necessary to 


adapt your ‘crushing procedure to produce as ‘closely as possible to proper pro- . | 
portions throughout the size ranges, and we believe that if we build a: plant — 


ei 7 capable of. producing plaster and concrete aggregate feeds, that we might. well 


. find, as the new markets develop, that. very major structural changes would be . 

required to produce the. proper material for the new. Markets, and- while. we 
were certain that we could absorb a profitable segment of present : markets, we 
| “felt” it was only. sound: business to develop’ what we believe will be lar ger markets 
. prior to. actual installation of the plant. (1957 af I ied 192-193). 


Other testimony offered by the: contestees indicates that. the claim- 
- ants, once patents issue, - “propose to aggressively bring the mines ‘to 
: aD oon and to construct the necessary facilities to effectuate. that 


a0 “1957 Tr.” is used. to. designate: the eanecupt of neers in 1957 3 in Contests Nos. 49 
‘ ‘and 50. A much briefer second hearing was held immediately thereafter in Contests Nos. 54 
Vand 55. The bane of that gees’ will: ne metereee to as Gea ae Contests TOR 54 
. and: 55.” ae es ee 
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and * * * are ready, willing and able to do whatever is requiréd to 
.accomplish that end” and that.it might cost roughly in the neighbor- _ 
hood of.$800,000 “to get this Se into economic o exploitation 
(1957 Tr. 273, 274,381). | 

.. Finally, the: contestees rely not calc on the meee miaeket for 
; perlite to justify their claims, but predicate their:computations on a 
growing market for the. exeuing | uses of perlite: and. Ene. development 
of new uses. — a4: | C 

Evidence introduced at the es was S thet the total Secaand tee | 


crude, perlite in 1956 was in the neighborhood of 310,000: tons, an 


_ increase over the 1955. figure of about 15 percent, and. the increase In 
_. demand for crude re for 195% was earn ated to be about ‘12 
‘Percent. Sw in 
. The claimants: a4 sea tia hey er produce 6 60 000 re In 
their first year of operation and 104,000 tons in the second year and, 
although they realized that their estimate of the amount. of. peek 
‘which would be processed in the crushing plant in the first. year of 
“.1ts operation would be just under 1% of the total demand and their 
production for-the second year of operation would be somewhat more 
‘than 14 of. the total national market, they expressed the opinion. that, 
‘with the research still going on in the field of perlite use, they could 
capture a substantial part not only of the present market but of the 
market to be developed in the future (1957 Tr. 249-244), 

~ One of the contestees’ witnesses stated further that. the proposed 
plant would “produce products which. are not now on the market, 
and while we would obviously attempt to secure a certain portion of 
the established markets for plaster aggregate and concrete aggregate, 
which are the bulk of use at this time, the purpose after all, of the 
“research which has been carried out for the account. of Peerless Oil 
and Gas Company, has been to try to look ahead to the future to see 





- U'This estimate of increased demand was not realized. The Bureau of Mines figures for 
_ the year 1957 show that the amount of crude perlite sold in that year was only 301,000 
tons. In’ 1058, the total amount sold dropped to 292,000 tons. See Bureau of Mines Bulletin 
585: (in. 6). 

‘The 1963 Minerals Yearbook of the. Bureau of Mines, Vol. 1, contains a table of.crude 
and expanded perlite produced and sold or used by producers in the United States. This 
table shows that the 1954-58 average of crude perlite sold and used was 282, 000 tons. The 
table also Shows that the total quantity sold and used reached a* high of 325,000: tons. in 
1959, In: the following year it dropped to 312,000 tons and in 1961 to 310, 000 tons. In 1962 
it increased to 320,000 tons and in 1963 it again reached the 1959. high of 325, 000 tons. The 
quantity of crude perlite mined is shown by this same table to have reached a high of 443,000 
tons in 1959 and to have decreased from then to 404,000 tons in 1963. In 1963 the average 
value of crude perlite crushed, cleaned, and sized, f.0.b. producer’ 8 pa api to ecpenders 
- -was $8.05 per short ton, compared with $8.14 in 1962. | 
The 1965 Minerals Yearbook, Vols 1, carries a similar table and shows. that. the total 
-- quantity of crude perlite used and sold was 350,000 tons in 1964 and 392,000: tons in 1965, 
that the quantity of crude perlite mined was 427,000 tons in 1964 and 502,000 tons in. nas 
The average vale of pene was $8.74 in 1964 and dr opped to $7. 49 in 1995. 
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| a hae our hae are ‘oe new paramedics Those: donninaaitien, we 
- believe, will. .command’ prices. somewhat higher . than the existing 


7 “average price * *.*” (1957. Tr, 868). 


_ It is not enough to justify the issuance of patants to ieee 16. ree 
to show thata demand forthe products of these claims may be de- 
~veloped.in the future. What must be shown is that at the present time — 
. there is an existing market and that .there.is a reisonable justification ~ 
» for believing that the product of each. claim « canbe cispoe? of m 
that market at a profit. : 
Have the contestees made such a hewn’ It. is ein that thebes is. 
now an existing market for. crude perlite and that the market-increased 
_..to-some extent in the years between the first and second hearing and 
has grown even more-since then: Thus, the contestees’ expectations, 
. while somewhat. roseate, were not entirely visionary. Along with the 
increase in production, there -occurred, as shown in..the I merats 
. Yearbooks ofthe Bureau of Mines of ae Department, an increase 
in the number of. companies operating perlite mines and the number — 
_. of :mines in. production.:- From. 11 companies | operating 14 mines in 
1955,.-the number has grown ‘to 17 companies operating 18 mines in | 


1965. New Mexico-was by: far the largest’ producing state, amassing — 
84: ela of, total pre in 1965; as ae to 4 oe sige ® 


cally 1955. | | 
The: Min mer rie Ye ear Bech ote. ‘that See new. mines. aa mills | 
~ have been placed i in operation. In 1958, for example, a mine and mill 


near. ‘Tres Piedras, Taos County, New Mexico, began to process 250 _- 


tons per eight hour shift.’The article remarks that this was the third 
plant established in the area. In the same year. Johns-Manville Cor- _ 
poration of New York acquired all the stock of F..E. Schindler and Co., 

_ which owned and operated, the report says, the nate Pere mines - 
and mills at No Agua, New Mexico. 


_ According to the 1962 survey, a new perlite processirig lene was 


being tested at Magdalena, New Mexico, with a crushing and screen- 
_. ing capacity of 250 tons per day. In 1961, however, the Great Lakes 
Carbon. Corporation. closed its plant at ee New Mexico. 7 


There i is nothing 1 in the record. to indicate that the perlite deposits 3 


- on contestees’ mining claims suffer any particular and-specific dis- 
advantages which would render their exploitation. ee less likely — 
_ of success than others in New Mexico. 
These statistics demonstrate, it seems to us, that aunough perlite 
mining and processing did not offer a sudden and spectacular path- 
way to success, it did and does offer an opportunity for the investment 
of labor and capital with a reasonable prospect that the mineral see 
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duced can be disposed oft in'the market at a profit, assuming, of ole 


; that the costs are not excessive... : | 
“In this case, in view of. thie! costs ad i the’ hearing 6 examiner 
: sid: not seriously disputed by the contestant, it would appear theo- 
_ retically that there is a reasonable prospect that some.of the perlite 
from contestees’ claims could be marketed at a profit. It does not 
follow, however, that a valid discovery can be said to have been 
made on all the claims. The difficulty arises from the great dispropor- 
tion between the production planned by the contestees, assuming 
it could be marketed eta _ the reserves of (ee in the . 


claims. 


To be more Baca the Gainants are eae 460 patents: to 
over 2,300 acres of land containing at least 25 million tons of perlite. 
At the rate of 392,000 tons-of perlite per year, which is the highest 
annual amount sold through 1965 (see-footnote 11), the claims could 
supply the total national ‘ema for over 63 years. However, the 
claimants have estimated operating costs based on production at the 
rate of 104,000 tons, beginning with the second year (1957 Tr. 248). At 
- this rate there is enough perlite on the claims for 240 years of operation. 
When it was pointed out to the claimants that 104,000 tons represented 
over one-third of the national production and consumption for 1956, 
they seemed to concede that they could not capture that extent of the 
market from existing producers but only part of it, the remainder of 
their production going to veuy car Sots increased demand (1957 
: Tr. 243). 

“Ifa patent were to issue for all the aiuine it is extremely. ‘unlikely 
that the claimants would, or could economically, exploit: most of them 
for years to come. The result would be that instead of fostering the: 
development of mineral resources a patent. would merely place public 
lands in private hands and. make them no ee available for other 
disposition or public use. | 

Essentially the same situation, volans the Fact that stipes some 
of the mineral deposits could be marketed from claims in an area 
in which there was a tremendous number of similar deposits, was 
discussed in a recent case. In affirming a Departmental decision hold- 

ing certain sand and gravel claims invalid, the court first remarked | 
that there were in excess of 800 sand and gravel claims encompassing 
100,000 or more acres in the Las ‘Vegas area and then said: ? 
. If we were to judge the case solely on the basis of the conflicting ‘evidence 7 
° bearing upon the theoretical marketability of the | sand. and gravel ‘from the 
-Bradford Claims, we would bie inclined ‘to agree’ with the Hearings Officer 
_ rather than the Secretary * . But the record discloses a situation where, 


. if. the Bradford Claims could be sustained on the hypothetical | and Speculative 
Opinion evidence relied upon by the Dlaintitts, each of the claims in the valley > 
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_comprising over 100,000 acres might he sapiateiy validated on. ‘ne same sort: 
.of theoretical evidence. The end result would be that 100, 000 acres of public: 


* lands. would have been patented as valuable for mining, where it is evident and | 
— shown by the record that not more than . one percent of the material might _ 
. | have been marketable. in the reasonably foreseeable future. 


_ * * * Sand and gravel of the aaine ‘general quality found in the Bradford 
Claims is readily available in thousands of adjoining acres. The burden of the 
- proponent, plaintiffs here, is not simply to preponderate in the evidence produced, 
_its burden. is to produce a preponderance of ‘credible evidence, and the trier of | 

fact is not required to believe or to give weight to testimony which is inherently. . 
incredible. It is apparent from the evidence that if, in June ‘1952, owners of other | 
claims near Las Vegas had commenced to produce and market sand and gravel 
from their properties, such action would have filled the theoretical void in the 
_ supply of the material to the. Las Vegas market, rendering the Bradford Claims — 


_ valueless. The. plaintiffs failed.to enter the race to supply the theoretical | 


insufficiency of production of sand and gravel. Lf they ‘had done so successfully, 
_ they would have satisfied the requirements of Foster v. Seaton (supra) [271 FF. 
2d 836 (D.C. Cir. 1959)] by providing bona fides of developmnt and present de- 
mand. Their failure so to act contradicts the speculative, hypothetical and 
theoretical testimony on which they rely. Osborne v. Hammiti, Civil .No.: 414, 
_ United States District Court for the District of Nevada, August 19, 1964. 
While contestees’ claims cover only 2,800 acres and not 100,000, the 
disproportion. between the reserves of. perlite on the claims and the 
‘tinarket for perlite in. the country as a whole, let alone that market in 
which the contestees could reasonably expect to sell, is similar enough 
to make the court’s observations pertinent and, indeed, controlling. 
It is difficult to see how the purposes of the mining laws would be 
accomplished by patenting all the mining claims, and thus depriving 
the. United States andthe public of any other use of the land; when 
there is no reasonable probability or even possibility that more than: a 
fraction of the deposits could be exploited within the reasonably fore- 
seeable future, even making allowance for the reserves necessary to 
sustain a mining operation. Justification exists only for holding valid 
those claims which would supply contestees with the deposits neces- 
sary to ¢arry on an operation of the size they contemplate for a reason- 
able period of time, for in a hard economic sense oe those bee 
havea reasonable prospect ofa market... _ 
| The claims, :as-we have noted, lie in two groups, one the Canoe 
within the national forest: some 25 miles from ‘the railroad, and the 
other, the Popolite: and -Pearl claims,. outside the forest’ and about 18 


miles from the shipping point. The road haul from the Pearl-Popolite _ | 


= claims 1 is not only shorter, less expensive ($1. 60-$1. 55 versus $2 per. 
: ton), but, the road is practically free of excessive grades (1963'Tr. Aa) 
They also contain 3,000,000 tons of npamicows a pene, a type com- 
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prising the largest tonnage on the Canovas claims (1957 Tr., Contests 
Nos. 54 and 55, pp. 24, 25).-The only difference between the a groups 
of claims, ¢ contestees’ witness said, is the shorter haul from and: the ab- 
; sence of any glassy perlite i in the Pearl-Popolite claims i d. 24, 26). 
~~ Assuming that the contestees can produce and market, 100, 000. tons 
of crude perlite per year, the Pearl-Popolite claims Soul furnish | 
sufficient. raw material for 30 years of operation. Since. the contestees 
used a 10-year period for amortizing their capital investment to-esti- 

-mate their. operating costs (Contestees’. Ex.:.7, 1957 hearing), a 30- 
__year reserve gives them ample leeway to recoup their investment: and 
_ should not inbibit them from achieving the scope. of operations they 

: PrOpore, ce ae 
The. only objection to. limiting cata fo: aie Peal: Popolite 
Mies is that they do not. contain any of the glassy perlite deposits. 
While there was evidence that it would be advantageous to an opera- 

tion, to have available both’ types of deposits, there is no indication 
~ that an operation could not be successful. ,without-a glassy deposit or 
: that the expanders could not use: the-pumiceous type.- In. fact; Con- 

- testees’ Ex. 8 (1957 hearing) concludes that crushing and expanding 
tests carried’ out’ in a commercial ' expanding’ plant ‘on both types of 
- deposits showed that the pumiceous ore “is more versatile: than the 
glassy type” and that the glassy ore-“is responsive but not so much 
~ so-as' the pumiceous ore.” Thus, a successful mining. operation should 
_ be possible even in the absence of glassy perlite deposits. - 

In the circumstances, then, we: conclude: that. only the. Pearl and 
Popolite claims are valid claims ee the. eae of the: mining 
laws. 

Therefore, eunsaatit to the authority delegated to the , Solicitor e 
| ‘the Secretary of the Interior (210 DM 2:24.(4) (a); 24 FLR. 1848), 

- the decision of the hearing examiner is affirmed as to the Canovas — 
claims and reversed as to:'the Pearl and Popolite claims and the case 
is. s remanded for further proceedings consistent with this decision. 


Frank J. Barry, 
. Solicitor... 


While it is not directly stated, the record also indicates that the contestees, or their 
assigns, are the mineral lessees of a large area of granted lands lying north of the two 
_ groups of claims and connecting them. (1957 Tr. 36; Contestees’ Hx. 1). The contestees’ 
~ attorney said in explanation of the markings on a map showing the mining claims ::‘‘The 
area marked in blue is the area on which the contestees have made patent application. * * * 
The ground marked in red is held by the mineral applicants as unpatented mining claims | 
without patent application. The area in yellow is on the land grant and it is held under 
- lease for perlite from the owners. *'* *” Jd. 37. The record is replete with references to the 
existence of perlite deposits in the area near the claims. Jd. 16, 80, 53, 100-101. If the 
contestees are also the lessees of the abutting private lands, there would appear to pe even 
more reserves available to them. . 
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Cuitaets: ‘Consernation and Operation: General: Rules of Custer 
Contracts: Construction and Operation: Actions of Parties—Contracts : 
Construction and Operation: Changes and Extras 


Under a contract for construction of a Visitor Center including a Rotunda and — 
office wing, containing a special clause for precedence of work on the 
Rotunda over the work in other areas “if at all possible,” but without other- 
wise requiring any order of sequence of the work, where. the work on the 
Rotunda was delayed during investigation of foundation conditions in the - 
Rotunda area, and where in the meantime the contractor. was directed to_ 
proceed with work: ou the office wing but failed to do so until it was able 
to comimence work on the Rotunda, and after which time the contractor | 

- worked concurrently in both: areas, the actions of the parties and the in- 

. terpretation of the contract as.a whole do not support a claim for additional : 
compensation based on an alleged change. in. une sequence of the contractor’s 
operations. 


"Contracts: Performance or Default: Suspension of. Wark Contracts: Per- 
formance or Default: -Compensable Delays—Contracts: Disputes. and 
Remedies: Jurisdiction—Contracts: Construction and Operation: Draw- 
ings and. Specifications—Rules of Practice: Appeals: Dismissal 

“Where delays oceur in the performance of: the contractor’s: work pending de-- 
| cisions by the Gover nment. on questious concerning drawings and. speci- 
fications, due to alleged lack’ of Government supervision, or because of the 

actions of other contractors, an appeal based on such claims will be dis- 
missed as being outside the Board’s jurisdiction, in oc absence of a contract | 
provision of the ' ‘pay for delay” type. : 


Contracts: “Construction and Operation: Changed Conditions—Contracts: : 
Performance or Default: Release and Settlement—Contracts: Construe- 
tion and Operation: Modification of Contracts—Contracts: Disputes and 
Remedies: Jurisdiction—Rules of Practice: Appeals: Dismissal 

_ Under a contract, modifications agreement for equitable adjustment. ‘pur: — 
porting | to settle and release claims presented by the coutractor as addi- 
tional expenses of coping with conditions encountered in constructing founda- | 
tions of a building, an appeal based on the allegation that the contractor 

is entitled to additional compensation, for. the reason that the conditions | 


- go. encountered were alleged. to be changed conditions, will. be. dismissed, 
“3 since the Board. has" no authority to reform a contract. : 


Contracts: Construction and Operation: Notices—Contracts: Performance 
or Default: -Coimpensable Delays—Contracts: Disputes and Remedies: 

- Jurisdiction—Rules of Practice: Appeals: Dismissal — | 

A claim for additional compensation based -on alleged unreasonable acing by 


the Government in issuing a notice to proceed will be dismissed as. being | 
outside the jurisdiction of the Board. 
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| Gontvacte: ‘Formation and. V. alidity: Y -“Mistakes—Contracts: 7 Disputes and.» 
Remedies: J urisdiction—Rules of Practice: Appeals: Dismissal — 


A mistake-in-bid alaim ‘previously ‘yuled upon adversely by the Comptroller: 
General. was dismissed by the Board since, irrespective of the legal theory’ 
relied upon (e.g., the. Law-of Restitution and particularly the theory of: 
Unjust Enrichment), the Board is without jurisdiction in the matter.. 


BOARD OF CONTRACT APPEALS 


The twenty-one claims involved in this appeal grew out of the con- 
tract for the construction of. the Visitor: Center and Cyclorama 
Building at Gettysburg, Pennsylvania:* Property computed the claims 
asserted total $165, 735.22.2 With relatively few and minor exceptions, 

the costs involved in the various claim items were not segregated 
during the course. of contract performance and cannot be separated 
now. “At the hearing (Tr. 5, 81) and in the post-hearing brief (pp. 
78-80), the appellant also asserted a claim of mistake in bid 1 mn ‘the 


| amount of $14,004, 
The contracting officer found * that claims bitiding $134, 741. 91 
were bayond his jurisdiction." All of the remaining claims were denied . 


7 2The claim” as. initially filed on Tw une 12, 1961 (Findings, Exhibit No, 1) euiaee 
twenty-two claims.. Claim No. .12 in the amount of. $105.80 was. found to have been in- 
. corporated in a change order and was deleted by the supplemental data forwarded with the 
letter from appellant’s cotinsel dated July 10, 1962 (Findings, Exhibit S-5). 

2The amount shown is $3; 065.46 more than the $162, 669.76 claimed in appellant’s post- 
hearing brief at page 9. This results from the fact that the $3,066.06. reduction offered on 
Claim No. 1 was subject to a condition which has not been satisfied and the credit offered. 
on Claim No. 13° for labor costs: ‘duplicated elsewhere was sonavenen ey unger ted 

by $0.60. “ 

3 The exceptions involve Claim Nos. 7, 8, 9, 10, 11, 15 nd: 16 (appellant’s poeRtieaniae 
brief, pp. 14, 72) in the aggregate amount of $6,506.98. As to the balance of the claim 
items appellant’s counsel states: ‘“*-*.* one aspect-has led-to another and the impact of the 
change of the building location, the delays due to discrepancies, the Government’s delays 

-and the delays of the independent: contractors are so interwoven that it is almost impossible 
to separate and segregate the consequences of each of these items. All are interrelated, all 
caused expense, all caused delay and all reacted to the. detriment of the contractor *.* *” 
(Appellant’s. post-hearing brief; pp. 14, 15). In view of the conclusions reached by the 
Board in its decision on. all questions of liability, it will not be necessary for us to wrestle 
with the formidable problems. involved in determining the proper amount of an equitable 

adjustment in cases where -the claims asserted are presented on the total cost basis. 
-4The Findings of Fact include 116 Exhibits as attachments. [The findings refer to the 

Specifications as Exhibit “A” and to the Drawings as Eixhibit “B.” These documents are 

voluminous and are not physically attached to the findings, although they are part of the 
appeal file. Also part of the appeal file are the documents referred to in Summary of 

Conference memorandum of October 10, 1963 and the three documents added to the récord 

atthe request of appellant’s counsel in his letter of December 5, 1963. Unless otherwise indi- 
eated, all references to Exhibits are to those which are attached to or referred to in the 
findings. 

5 Involved in this determination are Claim Nos. 19, 20, 21 and 20, As to each of these the . 

- findings state: “*°*.* At best, the claim is for ‘unliquidated damages for breach of con- 

tract, and the eee. Officer is unable to answer to the merits. of: the claim”: (Find- 

ings, BP. 66-67). 
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on various noun In: fhe: appeal: from this decision cppellaney e coun: 


ay sel stated. that the Findings of Fact were erroneous because the:con-. 


tracting officer had failed to perceive that appellant’s entire claim — 
(except for a few miscellaneous items of a minor nature) was based © 
upon changed conditions occurring at the outset of the project.° The 

notice of appeal concluded by requesting a hearing.” — : be 
| Government. Counsel: moved to dismiss the entire appeal as joe: | 
~ the jurisdiction of the Board on the grounds that all of the items of- 
claim purported to be based upon Government delays or upon the 
failure of the Government to otherwise discharge its obligations under 
the contract. Following an informal conference on October 4,. 1963, 
at: which a member of the Board (now deceased) presided, the oe 
lant submitted a brief in opposition to the Government’s motion to_ 
dismiss.® In the brief appellant’s counsel acknowledged that jurisdic-__ 
tional questions existed as to all of the principal claim items.’ The — 


claims not. considered. to present jurisdictional | questions: totaled 


$451.95,2° By an interlocutory decision dated September 10, 1964, the. 
Board denied. the Government’s motion. to dismiss the entire appeal, . 
noting that the appellant, had roqueeies a, hearing and that there were - 
issues of fact Involved™* |... . 
a Subsequently, a. hearing. was held at. which: svideneacs was Ree 
on all matters involved in the dispute.” Following the. hearing, the — 


gt, # ‘the angce conditions pocutred in the following manner : . Subsequent ‘to ‘the : 
advertising: of the project for bids and prior to the opening of the bids, the. government - 
-without notice to the bidders, changed the location of the structure a distance of 20 feet 

from the location upon which the foundation design. was predicated. As: a result of this 
, change, the foundation conditions. actually encountered differed. substantially from those 
contemplated in the original. contract. These changed conditions required a complete review 
of the foundation’ conditions and a complete re- exploration, coupled. with a redesign of a 
substantial portion of the foundation. As a direct result on mm the project was. at:a 
standstill from December 11, 1959 until January 25,.1960 * ee 

7The counsel who signed the notice of appeal and who prosecuted the appeal during the 
early stages is not the present counsel who was retained on or about August 8, 1964. 

5'The brief in opposition was forwarded by appellant’s former cone J oseph J. Laws, 
under date of December 5, 1963. . 
| 94 8 Claim Nos.:8, 12, 15, 16 and 17 are conventional claims for items.of extra work 
performed at the express or implied request of the agency and are clearly within the juris- __ 
diction of your Honorable Board for determination of their merits in light of the technical 


or substantive defenses that may be asserted by the agency * *-* (Brief of Catnaat to x 


Reply ‘to Government’s Motion to Dismiss, p: 2). 
gaa This does not include the $105. eu ee in Claim No. 12 which had previously’ been 
withdrawn, note 1, supra. ° 

Iu: IBCA-372 (September 10, 1 964), 1964 BCA par. 4418, 

‘The. hearing was held in Gettysburg, Pennsylvania,’ in May of 1965. ie the eating : 
various exhibits “were offered in evidence consisting of appellant’s Exhibits “A” through - 
“7? and. Government Exhibits 1 through 11. Of particular interest are appellant’s Bxhibit 
“J”, a volume of diary entries of Willard Verbitsky, the appellant’s job superintendent ; . 
Government Exhibit No. 8, a volume of diary entries and other reports by Thaddeus Long- 
_ gtreth; Architect and Eastern representative of the firm of Neutra and- Alexander ; and 
Government Exhibit No. 11, three volumes of diary entries of David 0. Smith, the project 
BUpEryssor fOr the Government on the job. 
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appellant submitted a brief in which it appears to have abandoned 
not only the claim of changed conditions?" but also the assertion of | 
any claim under the contract, as 1s. well illustrated Oy the following : 
passage: | a a | 


Turning to0-a jee brief stimmary of the law we contend that this 


claim could be approved either on the theory of breach of contract ‘or on the | | 


theory of restitution predicated upon quantum meruit. (Post-hearing brief, p. 84). 
For its part the Government again moved ‘to dismiss all items: 
involved in the appeal on the ground that ey are, without eae: | 
claims for breach of contract. i 
Contrary to the legal theories upon which appellant appears to 7S 
proceeding, the Board’s jurisdiction is of a limited nature.** The 
Board has said that our “power to grant relief: must: be found within - 
the ‘four corners’ of the contract.” * Stated differently, unless the 
contract itself prescribes a remedy for the type of wrong alleged, ‘we 
are without any authority to pass upon the merits of the claim or 
claims asserted.7® The fact. that an appellant has characterized its: 
claim as for breach of contract will not defeat. our jurisdiction, how-. 
ever, if there is a contract provision under which relief of the type 
sought may, upon a proper showing, be provided.*? The appellant’s 
view of the matter is of some weight, nonetheless, and is a factor to 
be considered in determining the question of our jurisdiction.?® 
Before proceeding to consider the serious jurisdictional questions 
presented, we shall undertake to set forth the chronological history 
of contract performance with special emphasis upon the crucial early © 
months. Incident to such endeavor we shall advert to and quote from 
the contract provisions relied upon by the parties or having particular 
application to the resolution of the issues in dispute. We shall also 
examine the appellant’s claim of changed conditions and its other 
principal contentions, as well as the Government’s position respecting 
these several matters. We will conclude our opinion by passing upon 
(i) each of the twenty-one claims set forth in the letter of J uly 10, 
| 1962 Ca S-5) and (ii) the mistake-in-bid claim. | 


13Tn the sopenantis post-hearing brief .no attempt 4 is made to show the application of the. 
language of the Changed Conditions clause to the evidence. manent In fact,. there ig. no 
reference to the clause in the entire brief. | tee 3 

14 United States v. Utah Construction and Mi ining 1C0., 384 U. s 394 (1966). 

25 Peter Kiewit Sons’ Company, IBCA—405. (March 13, 1964), 1964 BCA par. 4141. 

_ 18 American Cement Corporation, IBCA—496-5-65 and IBCA-578-7-66 (September 21, 
1966), 73 LD, 266, 66-2 BCA par. 5849, on reconsideration, 74 I.D. 15, 66-2 BCA par. 6065. . 
MW Simmel-Industrie Meceaniche Societa Per Azioni,. ASBCA No. 6141, 61~1 BCA par.. 
2917. . a . os 

418 American Cement Cor poration, note 16, supra, - 
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B ackgrownd 


~ On September 30, 1959, the contractor was eae the contract 
(Exhibit No. 2), which called for the construction of a Visitor Center 
and Cyclorama. Building at Gettysburg, Pennsylvania. The award-was 
_ made on the basis of the unit prices submitted for an estimated con- 
tract price of $687,349.1° Work was scheduled to commence within ten 
calendar days and to be completed within three hundred sixty days: 
after the date of the. notice to proceed. Being in excess of $200,000 in 
amount, the contract was subject to approval by the Director of the 
National Park Service. (Exhibit No. 6). It was approved by the 
_ Assistant Director on October 19, 1959 (Exhibit No. 2). | 

_ The notice to proceed. was not issued, however, until N per ber 16, 
1959° (Exhibit No. 8)2° It was. acknowledged by the contractor on 
November 17, 1959 (Exhibit. No. 4), establishing November 18, 1959 
as the first calendar day of the contract period and Novonbes re 
1960, as the completion date for contract performance (Exhibit: N 0.! 
5). During the course of contract performance, a total of twenty- -five’ 
change orders were issued which increased the contract price in the 
amount of $49,515.96 (Findings, p. 42) and extended. the time of 
contract performance to January 10, 1962, the date the building was 
accepted subject to completion of certain punch list items (Findings, 
p. 35, Change. Order No, 24), As a.result of the time. extensions granted 
the contractor, no liquidated. damages were assessed for deiayed 
performance. . 

The contract. incorporated the General Provisions of U.S. Standard 
Form 23A (March 1958 Edition) and provided for the work to. be 
‘performed in accordance with the Specifications (Exhrbit A) and the 
Drawings (Exhibit B), both bearing date of June 1, 1959 and both 
prepared by the firm of Richard J. Neutra and Robert Kk. Alexander, 

i# The contractor's bid was the lowest’ of the bids opened on ‘September. 29, 1959, giving _ 
effect to the work involved in alternates to the base. bid which the Government elected to 
‘have performed. Orndorff Construction Company, Inc., had engaged in. construction’ work 
Since December of 1957, with Brickley 8. Orndorff serving as both President and Director 
of the Company (Tr. 12, 13). There is nothing in the record to indicate that the Company 
‘had previously had any: experience on. a project of @ mage ETB EE comparable to that involved 
ree letter of November 8, 1959, from’ a ‘Govemment employee, Mr. J. ohn B. ‘Cabee super- 
vising architect, Eastern’ Office, Division of Design. and. Construction, Philadelphia, Pénn- 
*sylvania, to: Messts. Neutra and Alexander, states: “* * * Though Orndorff Construction 
Company has been notified that their contract ix:approved and have. immediately: started - 
placing orders for: ‘materials, they have advised Superintendent Myers that steel procure- 


ment is particularly critical. Because of this,. the- Superintendent will not: issue a notice to 
preeea until azound: the middle. of the month, . ot 3? aenint No. AD, 
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architects, of Los Angeles, California, as called for by their contract 
with the National Park Service. Under Article VIII of this contract 
the Government had the option to require the firm to furnish super- 
vision for the project. This it did ag is reflected in Change Order 
No. 1 dated October 20, 19592* Under the terms of the change order 
the architects were required to (i) provide complete supervision of 
construction in accordatice with the plans and specifications, additive 
‘alternates and contract documents; (11) be represented in the East by 
a registered architect who would be sufficiently familiar with the work 
to permit the ready answers of questions received from the contractor 
or the Government during the course of contract performance and 
who was also scheduled to make weekly trips to the job; and (iii) 
make trips as required by the. contracting officer to the site of construc- 
tion during the progress of the work. Elsewhere we have commented 
upon the terms of the agreement and upon the provisions of Change 
Order No. 1 in somewhat greater detail2* The provisions of appel- 
‘lant’s contract are compatible with the exercise of supervision by 
architects over the project, as is considered to be evidenced. by Article 
28, “Interpretation. of Terms,” 79 24 * Article 41. “The Architect’s Status,” * 25 


*t Change Order No. 1 has been added to the eaueeat record as requested’ by appellant’s 
‘counsel in his letter of December 5, 1963. . 

2 For their representative in ‘the ‘East the architects selected Thaddeus ‘Longstreth, of 
_Princeton, New Jersey, who during contract performance. made 98: trips ad the project site 

(Government Exhibit No, 3). | 
' 2 See Richard J. Neutra and Robert EZ. Aipwander, IBCA~408 (October 1 16, 1964), 71 I.D, 
3875, 1964 BCA par. 4485. Salk” 
24 CART, 28. INTERPRETATION or TERMS : 
“The following Article augments Article 1 of Standard Form 238A: es 
“A. Architect shall. mean Richard J..Neutra and Robert E. Alexander, or their authorized 
representative. 

“B. Job Supervisor shall mean an autores of ihe architeats athtioned on thé job and/ or 
-@ technically qualified employee of the Government stationed on- ‘the job either or both. 80 
employed for the specific purpose of supervision. 

' “Cl Owner shall mean the U.S. Government patticciaxty represented by The National 
Park Service, U.S. Department of Interior as the first party of the contract. | _ 

“D. Contracting Officer shall mean the administrative representative of the Gopeenmenté 
in this instance, the Superintendent of Gettysburg National Military. Park, his. SUCCESSOF OF 
those authorized. to represent him. | 

 “F) The term ‘General Contractor’ or ‘Contr actor’ ¢ as used herein shall mean ‘the second 
‘party of the contract. eee bee | . | 
+ - 2 : # ste gt * sae - 2 i. po aS age Bae 7 a 


: a: Common expressions. hereinafter used shall Ha, interpreted: . have ‘the. following 
significance: Been 


. (1) ‘Or Equal’ shall mean ‘or equal in.the opinion of the Architect.’ . 

_, ¥(2) ‘Approved’ shall mean ‘approved in writing by: the Architect.’.. 

<; “(8) ‘If .(when/as). directed’ shall. mean. ‘if .(when/as). required by. ane best. ¢-butlding 

: practice’ aneyer ‘if pyaeniae required by. the Architect.’ =. tag eee hae Lene, 
BART, 44: THE ARCHETECT’S’ STATUS : te ae a a Ae Se 

. “A. In all phases ‘of: the ‘technical and ‘architectural’ execution of ‘these Contraét: Doeu- 
ments, the decision of the: Architect shall be final. Technical and architectural approval | 

shall remain the vested interest of the Architect. Decisions of the Architect will be trans- | 
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a facie 49. The ‘Architect’s Decisious 2° of the Cae Provisions 
. ‘The pre- cance Ot conference was held on November 20, 1959.27 
| The contractor was represented by Brickley. Orndorff, President, ; 
‘Willie Verbitsky, Superintendent, and other officials, while. among | 
the other conferees were James B. Myers, Superintendent: and Con- 
tracting Officer, S. O. Sollenberger, Assistant Superintendent, David 


O. Smith, Project Supervisor, and Thaddeus Longstreth, Architect.2 


The-parties were in accord that any discrepancies discovered in the 
drawings and specifications were to. be brought to the attention of Mr. 


Longstreth in letter form and that all proposals for change orders _ 


were to be forwarded:to:Neutra and Alexander initially with final 
decision to be made by the Government (V. (11/20/59), Appellant’s 

Exhibit “J”).. Another significant entry on that date. contains the 
first. reference to the relocation of the building. 2° On Monday, Novem- 
‘ber 23, 1959, the Project Supervisor gave the contractor’s job super- 
intendent the dimensions and elevations required for establishing the 
revised location of the building (S: (11/23/59), Government, Exhibit 
No: 11), and on December 1, 1959, une es arine erie procensed with 
the layout of the work (Tr. 495 498). | 


-. Meanwhile, on November 24, 1959, the. project: supervisor ddr aa 
a letter to Mr. Longstreth ae concerning anticip ated problems on the 


wiitted. in writing, by the Contracting Officer. ‘Generar: Sinervision will be performed by the 
Architect. Daily Supervision may be performed either by the Architect or by a technically 
qualified employee of the Government. If, in the. opinion of those. performing the. super-. 
vision, it is necessary to stop the work in order: to. insure compliance with the Contract 
‘Documents and protect the interests. of the Gover nment, the supervisor, his” BUETIOF, and 
the Architect all have the pe authority. . . . 
we as aR hg fe ae Pk oe S . Moa, oe errs 
26 CART, 42. THE ARCHITECT’ Ss DECISIONS : mare 

': “Whe Architect. shall be.the sole judge of the true intent. of the: Deawines anal aceacn: 
‘tions, of the Details, of: the quality of all work done and all’ materials: furnished in per- 
“formance: of the Contract of the amount of work done, and all amounts of monies, due 
- ‘under: this Contract. His. decisions: relative to any of said matters shall be binding and 


 eonclusive upon both parties thereto, and he shall- have the power to condemn any work or 


‘materials. which shall be:deemed by him not to conform with requirements of. the Contract. fe 
21-‘Sea° Verbitsky’s diary (Appellant’s Exhibit “J"’) for.a-copy of minutes of:conference. : 


28:Messrs. Verbitsky, Smith: and Longstreth: all maintained diaries in which were recorded 


évents transpiring on the job either: the same: day they occurred or the ‘succeeding day. 
‘With only:one or two exceptions the witnesses for both parties testified in generalities: or 
read excerpts from some or all of the diariesat the behest of Counsel. The diaries assume 
‘an importance, therefore, that they might otherwise not possess. As they will be frequently 
‘cited in the course of this opinion, references to particular entries will appear in paren- 
“theses: enclosing the first letter of the surname of the ee me date, and identification. oe 
-the exhibit where the entry may be found... ~~~ 

2° “Contractor asked if the location of the , building as idatcatad by lie pivot: stake: of the 
.Cyclorama has been moved from the location that prevailed at the time of his inspection of . 
‘the site prior to bidding. | Mr. Sollenberger said that the building’ had been moved. ‘The 
‘contractor stated that this would require additional backfill, referring to the bank of earth 
“west‘of the building that had been cut down wee ‘to. nee in. location oF pa le 
. (Ss (11/20/59), Government ‘Exhibit No.-11). 

30 Added to. the. appeal --file. BOPSUEE: to: letter: ‘request front appellant's: counsel datea 
‘December 5, 1963. 
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job.** The same day the project supervisor also wrote the contractor 
requesting unit prices on various items of work in anticipation of 
Increases and decreases in depths of footings and-changes in size (Eix- 
hibit C-4c). These were furnished by the contractor” Ss letter of De- 
cember 2, 1959 (Exhibit C-4b). 2% 

Throughout. late November taal pees into ane. macennae. 
the contractor’s.superintendent periodically informed the project su-_ 
pervisor that the contractor would be unable to accomplish any sub-— 
stantial work. until the site preparation contractor, Maitland Con: 
~ struction Company had completed its excavation ore including the 
removal of rock adjacent to the Cyclorama (V- (11/28/89—12/4/ 59), 
Appellant’s Exhibit “J”).. Removal of the rock in question was com-. 
pleted on December 5, 1959 (S (12/10/59), Government Exhibit No. 
11). The record cee indicates that the delay in the commencement 
of work during this time was not due to any doubt on the contractor's S 
part as to the iocecan of the building on the projéct site. 7 

Actual construction did not commence until December 10, 1959, when 
the contractor. started excavating for footings “X” and “U” -in the 
Cyclorama area with a power shovel (S. (12/10/59), Government 
Exhibit No. 11). The following day the superintendent (having exca- 
vated to an outcroping of rock at elevation 592) was preparing to place 
forms for column “X” when the project supervisor told him that the 
rock would have to be exposed in order to determine if it was solid 
rock or just boulders.. When the superintendent protested the job 
supervisor drew his attention to the requirements of the specifications 
that bottoms of all footings should be level. and on solid rock. They 


Of particular interest in the following» “* * * If you remember when you were here, 
mention was made that the building had been moved 10 feet east from the location shown 
on the contractor’s drawings. Is it considered likely that this would effect [sic] the 
foundation. conditions to the extent that a review. would need to be’ made of the entire 
‘foundation design? We request specifically, as the first item of work, whether the contractor 
should be instrueted:to proceed with his. pile driving :as shown on the ad ae or to 
_ excavate for the footings that are indicated to bear on rock.” 

', 2 “Apparently the hub of the Cyclorama: Building was moved en a setae originally 

-.Shown on the drawings, however, the point now established, in accordance with Mr. Smith, 
is final and. further a bench mark é¢stablished: which is noted: on. our field. sarawines. ? 
.(Contractor’s letter of November 27, 1959; Exhibit C—5).- 

: 3A. Bottoms of all: footings, excavations shall. be level, - composed of undisturbed 
natural soil or work [sic], at the minimum depths shown, * * *. 

:. “B, Those footings .which are specifically marked on the. araseiine, shall extend is 
sound rock. ‘The bottom elevations.shown, for these footings are estimated and shall serve as 
‘the: basis for the bid. For changes of: more than 1’-0’’ in these elevations, an- additive or 
deductive change shall be made in athe Contract, TICE for that vere of the enenes which 
-excéeds 17-07", z nea 

(1). The Contractor: shall catry a minimum size: Seatavanons to ‘the sipvation snowa: 

-uniess rock is encountered at a-higher elevation. If no rock is encountered at the estimated 
elevation, a. sounding rod. shall be’ driven on‘down to rock or to refusal in several- locations 
“within: the footing area. The Architect shall he. notified: of the result of the sounding 
immediately and will instruct the Contractor how-to. proceed *. *. *,) (ART. 6. Structural. 
.Excavation, Division 2,. Harthwork and. Grading, Specifications, .p.. 2~—2, Exhibit “A’’). 
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also aaeiesds exposing as many areas. for footings 2 as possible for 
inspection by the engineers from the West Coast when they came to 
observe. the test- -pile ave e (12/11 foe) : Government Exhibit. 
Oe TY: 

‘At various times: the apa has referred to iis: proj ject; super- 
visor’s action described ‘above as a direction to stop work (Tr. 120) or» 
asa direction to-“suspend operations” which impliedly continued in 
effect from December 11, 1959 to January 25, 1960.** This. view of the 
matter: 1s. without. support in the record. It appears that. when the 
project supervisor was confronted with the questionable. footing con- 
ditions at Column *“X”,:he. directed a. temporary suspension of all 
work. These directions were withdrawn, however, either the same 
day or upon the succeeding day (S (1/15/60), Government Exhibit 
No..11): Apparently, they were ‘withdrawn before the contractor’s 
superintendent recorded the event in his job diary for he'states: “* * * 
Informed by Smith he would not accept bottom of exc.:as it was not 
level’ and not sufficiently ‘sound’ or ‘solid’ for bearing. Informed me 
to.discontinue work in this:‘Column Footing and Footings of Columns 
‘M’, ‘N’,“O’, ‘P’, ‘Q’ and ‘U’ until. same could be inspected by: architects 
who would be on job Dec. 17,1959. This causing delay.in forming and 
placing of first concrete on job.:* * *” (V (12/11/59) Appellant’s 
Exhibit “J”).:In fact, excavations for other “footers”: (footings) ‘mm 
the Cyclorama area were made during the period in question: (Tr: 
492, 493) and other work continued in that area and 1n an adj acent 
area (Tr. 496,502) « , : : ; : 

_ Pending the soasieton of the foiidation sipestiauion and the re- 
ceipt of revised design for certain of the footers, however, the con- 
_ Ba On | December ‘11, 1959, four. Bae after. commencenient of the work, : the contractor 
was directed: to suspend operations until a determination of remedial measure could be 
made: by the. architect, Despite repeated urgings -by the.contractor, the design Teyisions 
were.not made available.to the contractor. until January 25, 1960, * * *. In other words, 
no effective start was or could be made on performance of the contract a iat *, (Claim letter 
of June. 12,-1961, p..8, Exhibit. No. 1).. 

35 The project: supervisor apparently acted. under his authonty to enforce eomplience with 
the specification requirements and particularly the requirements of Article 6, note 33, 
supra. The contract specifically. vested the contracting officer with authority to. temporarily 
_ Suspend. work, stating: ‘The. Contracting Officer shall have the authority to:suspend the 
work, wholly. or in part, for: “such period as he may deem. to. the best. interest of: the Goy- 
ernment due to. conditions. which are:considered unfavorable to the suitable prosecution of | 
- the. work, or for failure on.the part of the Contractor. to carry out. orders given or:to:per- 
form. any: proyision of. the contract, The Contractor. shall immediately respect the written 
order of the Contracting Officer to suspend the work. wholly or in part. The Contractor shall . 


not. suspend work without such written. authority,..and. shall immediately resume. work - 
when: conditions are fayorable or. when methods have been corrected, as. approved by. the 


. Contracting Officer in writing.’ (ART. 70, Temporary Suspension of Work, General 


Provisions, Specifications, p. A-24, Exhibit A’), 
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tractor was unquestionably — “hampered — in his operations — in is 
Cyclorama area.** The question that. apparently arose then (S (1/15/ 
60), Government. Exhibit No. 11), and was raised later *7 was why the 
contractor did not proceed with the work in the area of the office wing 
of the building while the investigation of foundation conditions in 
the Cyclorama area were in progress. The contractor acknowlédges 
that he was directed .to proceed with work. on the office wing during 
this period but explains the failure to do so on the ground that (1): the 
specification directed that the Cyclorama be done first; ** (11) 1t would 
cost money to change the phasing of the work; and (iii) the adverse 
conditions encountered in the Cyclorama area might also be present 
in the area involving the office wing and, Sa pt were: re- 
luctant to start ‘Fr. 125-128). ae 
-'The contractor’s reluctance to proceed. with: work: on hig colnee 
wine may have been due to doubts that: the building location would 
remain the same. If so, these doubts should have been dispelled’ when 
during the course of the Stickel investigation of foundation conditions 
for the Cyclorama on December 29, 1959, the contractor’s superin- 
_tendent was unequivocally told that the building would remain as pres- 
ently located (S (12/29/59) and (1/15/60), Government Exhibit No. 
11). The contractor did not, in fact, commence work in the area ofthe 
‘office wing until early February of 1960 (Tr. 439, 496). “This was: after 
_ the contractor had received all of the information required for: cor: 
 ¢tinuing with the work in the Cyclorama (Exhibit E-16). Throughout 
the remainder of the job the contractor worked his crew on both, the 
Cyclorama and the office wing portion of the building with no apparent 3 


36 This is conceded in “Mr, Longstreth’s report foe: December 1959, Government Exhibit 
No: 3. 
_ 37 The architects conclude their jetten of March 3, 1960 to the project supervisor with the 
inquiry : “By the way, were'any orders issued precluding progress: on the office wing’ ‘while 
this - investigation was proceeding’ in the Rotunda? 7? (Wxhibit F-2). = 

The: contracting officer’ in addressing himself to this question in the findings: ‘athiten’s 
cone. foundation. investigations were limited to the Cyclorama part of the building’ ‘and 
‘during the time that the investigations were being made, there was nothing to prevent ‘the 
contractor from proceeding with work.on the office wing of the building. In: fact, ‘the 
Contractor was urged by the Project SUcetvies to start nee on the office wis ‘but ane 
chose not to do so.” (Findings, p. 12): | 
+ 88 phe: ‘eyclorama painting, furnished and: installed by the Government, is to be’ eineee 
in. the: building ~ as- early: as possible, as it ‘will have to’ be reconditioned and extensively 
restored before it can be made a part of the public use. of the building. For this‘ ‘reason, 
work on the Rotunda 'shall-take precedence over the office wing and finish plastering and — 
insulation of exterior walls, etc, shall be completed in the-Cyclorama- Room befére' any 
other areas if at all possible, It is estimated that at least 180 calendar days will be: needed 
to install and restore- the painting ready for public viewing. If at all possible, it is desired 
to have this work completed’ along: with the building” (ART. 21, “Work And Miteriat . 
To Be Furnished By OMe. at em eae wore, P: B-6; ‘Exhibit ene 7 
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7 steantien ts the expressed preference in the contract foe the: Gale: com- 
pletion of work in the Cyclorama (S (7/18/60) Rese), ane 
and (10/12/60), Government Exhibit No. 11, Tr.128).. 

_. .When Messrs. Neutra and Alexander visited the job site’ on Dscene 
ber 17, 1959 and: witnessed. the test-pile driving,®* they raised. a: ques- 
tion: as to whether. a heavier pile driver was needed for the work — 

(NA=1 (12/17/59), Government Exhibit No. 3).4° Later it was: dis 

covered that the contractor was using: a lighter weight: hammer for — 


driving the piles than the 15,000 ft. 1b. hammer required ‘by the ss 


: Acaiion’ (S (12/22/59), Goverument Exhibit No. 1L)4*: 


Initially the architects appear to have considered assuming 1 re- 


sponsibility’ for investigation of foundation conditions (NA-1 
(12/17/59), Government Exhibit No. 3). All three diaries record Mr. | 
Alexander’s: repudiation of this view of:the matter in. his telephone | 
conversation of December 21, 1959,.with: Messrs. Longstreth and 


_ Smith-in which Mr, Alexander stated that responsibility for the sub- 
surface conditions rested. with the National Park Service and Mr. | 


Stickel, ay geologist who hi made one test Normee! and the a ae ; 
_ report. | 


Mr. Stickel ee the job site on pees bee 29, 1959. He foisa ine ts - 
indeterminate nature of ‘the sub-surface senditions and the rapid ~ 


change from solid rock to diabase. Mr: Stickel found that the location 


of building varied from the location that he had used in making! his - 


test. anys (S. (12/22/ 59), Government Exhibit No. 11). 
- The design engineer for the architect, the: project. supervisor, and 
Mr. Stickel, were all.in agreement: that probing by the contractor be: 
low his excavations for the purpose of determining sub-surface con- 
ditions was inadequate to disclose sound rock, since the sounding rod - 
. might be stopped by a boulder which sould: be insufficient support 


forthe buildirig. The design engineer recommended the employment | > 


_ of Mr. Stickel for the purpose of making test —— 8. (1s (22 2/9), nee 
| Government Exhibit No. 11). : 


~ ap “The nile anivine bid shall ne ‘based on 2 pile length of 25 feet. The a iene of pile to . 


— -be- ordered. shall be determined by the Architect after two: (2) ‘test piles have been driven — 


-at locations Shown on the‘drawings.’ (ART. 3, Lengths To Be Ordered, Division 2iA,: ‘Piles, 7 
Specifications, p. 2A—1, Bxhibit AD). 
_ 40 “Piles ‘shall bé- driven with a steam hammer developing not less. than | ‘15, 000 feet / 


pounds of energy per blow. * *.* No driving shall be-done with an insufficient boiler or 


hammers. +e si aa 5. ‘Driving, epee 2A, ina Specifications, Pp. 24-1, 2A—2, 


_ Exhibit Any, 


_ Me € & Conteattor: aie initial test piles and uferiaed us that re penetration 
. could not be attained: We subsequently learned that a 9,100 ft. 1b. hammer had been used’ 
instead of 15,000 ft. 1b. as specified: Contractor then claimed that piles would fail with | 
15,000 ft. lb. hammer. He later used 15,000 ft. lb. hammer, and obtained required Benen 
an prenouy damaging piles.” (Architect’s letter of June 30, 1961, Exhibit oe 
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On December 29, 1959, Mr. Stickel appeared on the job site with 
his crew and made 3 test borings that afternoon, In Mr. Stickel’s view 

these test borings confirmed his opinion based on earlier test. borings. 
The investigation continued on December 30, 1959, with additional test 
borings. which confirmed Mr. Stickel’s. ea ee opinion regarding the 
probable location of a deep diabase pit. On the following day Mr. 
Stickel made auger borings and a visual inspection at the bottoms ofthe 
footings. On January: 4, 1960, the investigation concluded: with Mr. 
Stickel making a personal investigation of each foundation condition 


after the contractor had.cleaned out the bottoms of:all] of the excavated. 


footings (S (12/29/59) - enaeeyee eee and. een Goy- | 
| ernment Exhibit No. 11). > | 
Following the conclusion of the investigation Bae on the! same: ay 
Mr. Stickel and the project supervisor called the architects from Mr. 
‘Myers’ office. Mr. Stickel summarized. his findings and recommended 
that footings “J? and. “U” be enlarged and that footing “Q” be 
changed ‘Gon a spread type to'a pile type. The architects advised that 
7 they : ‘would make no decision until they had had an opportunity to | 
study Stickel’s written report. They requested that the report covering — 
his findings be sent air mail re eas corey cs rere) Govern- 
_ment Exhibit No. 11). eo 

. According to the contractor S superintendent, Mr. Stickel promised 
; to mail’ che report to the architects the very next morning (V-(1/ 
4/60), Appellant’s Exhibit “J”). On January 6, 1960, the superin- 
tendent advised Mr. Longstreth that Stickel’s report had already: been: ~ 
sent (L. (1/6/60), Government Exhibit.No..3). The report was not, 
in fact, mailed until on or-about January: 12, 1960, and .was not 
a received by. the architects. -until J anuary b, 1960: es (/ a ee, 
(1/15/60), Government Exhibit.No. AL yes - ts 

Mr. Orndorff was on the job site on Deisapers 99, 1959, arid par- 
ticipated 5 in discussions: with: Mr. Stickel and the jproject: supervisor 
concerning the conditions at the bottoms of the footings as brought 
to light by the excavations. He was reported to be disturbed by all of 
these studies and inquired as to whether they could continue to drive 
piles: ‘after two. test.piles were driven. As the contractor had not yet 
obtained the 15,000 ft. 1b: hammer required by the Specifications. for 
driving piles: (note 40, supra), the project supervisor appears to have 
_ regarded the question as somewhat of an academi¢ nature: He assured — 
| the  conttinetor, power! that an | effort would be made to get an im~ a! 
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- fasaints decision if it should develop that the eos was actually pes 
held up. 

Throughout mos of J anuary 1960, the job eeetinned to be plagmed 
by many of the problems which had impeded progress in the Cyclorama, 
area during the preceding December. In a visit to the job on Jan- 
uary 5, 1960, Mr. Orndorff advised that he would not. order the pile 
driving equipment 48 yntil a final decision had been received from the 
architects as to (i) definite location of the building; ** (ii) type of 
footing to be placed; and (iii) location and length of piles (Exhibit... 
C—2a). Some time later Mr. Orndorff appears to have recognized that 
the results from. driving the test piles was information the architects 
were entitled to have in reaching their decision (note 39, supra). In 
any event, pile driving equipment of the requisite power arrived on 

the job site on January 13, 1960 (V (1/13/60), Appellant’s Exhibit © 
“J”) > driving of the two test piles at H arid R footings was completed — 
on January 15, 1960,.and the results were immediately reported to the. 
architects by telephone (S (1/14/60) (1/15/60), Government Exhibit 
No. 11). On the same day (Exhibit C-3), the architects were requested 
to authorize the contractor to proceed with pile or prea zoounee and 
to give telephonic notice on January 18, 1960. | | 

The architects’ decision was eommunieated to the Eastern Office of 
Design and Construction on January 18, 1960 (Exhibit C-4) and 
relayed to the contractor on the following day (S (1/19/60), Govern- 
ment Exhibit No. 11). Drawing R-8 (1/19/60) Revision of Rotunda 
Foundation Plan, showing revised spread footings at locations “J” 
and “U” and a new pile footing at location ie was recelyed by the 
contractor on January 22, 1960: (Exhibit ae 


#2S (12/29/58), Government Exhibit No. 11). 

43'The delay in placing the order was based upon the necessity of getting the pile driving 
equipment.from Pittsburgh and the desire not to have it sitting idly by awaiting decisions 
- of the architects, 
44 “When I told Don Nutt that Mr. Orndorff wished official notification regarding location 
of the building, he said that had been given in his telegram to. me and that I could use that . 

as the basis for notifying Mr. Orndorff by letter that the location as presently outlined 
will not be changed” (S (1/12/60), Government Exhibit No, 11). The telegram-in question: 
_ Was apparently sent on December 29, 1959 (S (1/15/60), Government ‘Exhibit: No..11). 

45 “Neutra and Alexander advises this date: ‘Drive piles at all locations shown on plans 
plus a typical three pile footing. at Column Q. Order piles 28 feet long and. calculate. load 
capacity per formula in specifications. (Penetration and resistance to settlement as impor- 
‘tant as load capacity.) * * * Redesign of J and U-drawing to be sent :1/19. Remainder of | 
‘spread footings okay, to pour as recommended by Stickel. Pour on uneven. surface except not 
on general slope over 1 to 5, ms (Telegram of January 18, 1960 from. John B.. ee super- 
vising architect, to the penlects aUDerVIEOts Exhibit peas: 
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Piles i in the required fengehs were eee ordered by the source: 
tor and pile driving was commenced on January 25, 1960,** and was — 
completed on January 27, 1960 (L (1/27/60), Goverment: Exhibit 
No. 8). Fwo: days later the first concrete (involving pours of 14 cubic 
yards in several footings) was pee on the Job ies (1/28/ 60), oe 
pellant’s Exhibit “J ”). 

Questions concerning real or apparent eae in the speci- 
fications were raised with Mr. Longstreth on each of his four visits to 

_the job site during the month. Most of the questions were referred to 
the architects for decision. (L. (1/6/60) (1/18/60) (1/20/60) and 
(1/27/60), Government Exhibit No. 8). One of the questions raised 
‘by the contractor’s superintendent related to construction joints for 
the drum (L (1/6/60), Government Exhibit No, 3). A question per- 
taining to construction joimts had previously been raised with Mr. 
Longstreth (V (12/1/59), Appellant’s Exhibit “J”). In a letter writ- 
ten under date of January 8, 1960, Mr. Orndorff advised the architects. . 
as to the ‘construction joints planned for the main Cyclorama well 
(Exhibit No. 1a).47 With work in the Cyclorama area greatly cur- 
tailed throughout most of December and January by reason of the - 
investigation of the foundation conditions and with the contractor 
refusing to proceed with work in the area of the office wing, it does not 
appear that the contractor’s operations at this time were materially | 
affected by such delay as may. have been involved in the architects 
answering the questions presented concerning specification discrepan- 
cies or omissions, including those: relating to construction joints. In 
any event, it appears that in Mr. Longstreth’s opinion there were no 
previously submitted questions unanswered at the conclusion | of his 
visit to the job site on February 4, 1960. _ : : 

On January 6, 1960, the contractor. wrote the sphkeaning officer to 
complain about the delays incident to the investigation of the founda- 
tion conditions in the Cyclorama area and to request an extension’ of 
time from December 11, 1959 (Government Exhibit No. 8). The con- 
tent of this letter was: subsequently discussed at a conference in which 
the contracting officer participated and an agreement was reached that 
the contractor would be entitled to an extension of time from December 
11. until the time when formal instructions: were piven ( on how to 

# (§ (1/25/60), Government Exhibit No.11).° : ne ie ay 

47 “Construction joints not indicated on the drawings shall not be used without the rive: 


approval of the Architect. * * *” (ART, 14, Construction Joints, ‘Division 3; Concrete, 


Specifications, p. 8-7, Exhibit “A’)}.: 
8 “Clarified all questions from past visits with Messrs. . Smith and Verbitsky.” 


(L (2/4/60), Government Exhibit No. 3). 
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a with the iptindations (S (1/14/60), Gavsaues Exhibit No. 
11): During the month the contractor’s superintendent became con- 
cerned about the possibility that resolution of the specification dis- 
_crepancies might entail extra work and inquired of Mr. Longstreth as 
to the prospect for obtaining additional compensation. He also in- 
quired of the project supervisor as to whether a revised grading plan 

could be obtained from him which would reflect the changes in grading 
and excavation attributable to moving the building location. In both 
instances he was referred to the architects (Vv ce A 22,/ 60) and. 
. (1/27/60), Appellant? s Exhibit “J”). | | 
~ Only one percent of the work covered by the contract was accom- 
plished in February 1960. This represented : no improvement over the 
work accomplished im the preceding January (Monthly Progress 
‘Reports, Exhibit E-1). Nonetheless, by the end of February all of 

the footings had been poured in the area of the Cyclorama and most 

of the footings in the office wing had also been poured. The concrete — 

delivered to the job having made a poor showing upon initial tests, 

various conferences were held and tests conducted in an effort to as- 

certain the cause of the difficulty (S (2/9/60) and (2/10/60), Govern- 

ment Exhibit No. 11). The first deficiency in the placement of concrete 

also was noted at this time (S (2/17 /60), Government Exhibit No. 

il). Serious problems attributable to the quality of the concrete 

or the quality of supervision over its placement * continued to arise 

throughout most of the life of the project. The contracting ‘officer’ 

described the appellant’s haphazard operation, lack of supervision, 
and failure to meet, the requirements of the Specifications (Findings, 

49 “When concreté arrived on job * * * ‘Willie finally Caner it aS being too stony. This 

is the first time that he has taken direct action on the concrete. * * * (S ( 5/2/60), Gov- 

ernment Exhibit No: 11. ) ‘**'* & Call MceDermitt concrete plant to inform them of conerete 

| again being too ‘stony’ and it any more is delivered to job it will be returned and McDermitt 
-will be held responsible for cold joints, partial wall pours, ete, % ook? (V (8/23/60), . 

Appellant’s Exhibit “J"). 0 

5¢“T talked * * * with Mr. Hiss about the concrete idea. aotndiie: out to him the lack 

of supervision and effective workmanship * * * *  T told him definitely I was dissatisfied with. 


the placing. of the reinforcing. * * * I told ‘him: they: had better.get their job organized 
immediately. oR HI 78 (4/8/60), Government Exhibit No. 11). “Mr. Orndorft: arrived on 


the job late in the day and after inspecting the defective concrete asked my theory regard- A 


ing it. I told. him my, contention had always been that the concrete was too harsh for easy 


~ working, and .that it would pay him to look into the mix with a view to changing it for.. - 


‘better work ability [sic]. However, the fault with the defective concrete was definitely lack 
of proper vibration. * * * I said the trouble with the placing of the concrete was that the 
workers were left to their own devices; that they were farmers that were picked up to do 
the job and did not know from experience how to place the concrete” (S > (4/11/60), 
‘Government Exhibit No. 11). “Poor concrete at nortk end of west face of. westerly ramp ~ 
rail noted. Contractor..to finish this.in. acceptable manner: or peulerer Work’? (Li: (5/ 3761), 
Government Exhibit No. 3). , 


320 DECISIONS OF THE DEPARTMENT OF THE INTERIOR {74 LD. 


pp. 44, 45) ; in adaition, he commented as follows on corrective work 
that was found to be: necessary : 


One outstanding expense that added immeasurably to the excessive cost of the 
job was the correction of the concrete surfaces by grinding, cutting and patching. 
Major areas included under this heading included the entire exterior face of the 
cyclorama wail in preparation for painting; the face of the 16’ radius wall in 
preparation for ceramic tile; the parapet walls of the exterior ramp to bring them | 
into proper alignment}; removal of top of auditorium wall to bring to elevation 
showu on drawings; work on the walls of the office wing to allow metal window 
frames to be set. The Project Supervisor’s Log contains almost daily reference 
to this corrective work from March 1, 1961 to September 1, 1961. (Findings, 


Dp. 53). 

During the month the contractor sought and obtained a deviation 
from the specification requirements affecting the placement of con- 
struction joints. “1 The deviation granted was described by the project | 
supervisor as a “compromise” ( Tr. 506). Appellant’s counsel objected to 
this description on the ground that it nowhere appeared 1 in the dairy en- | 
try for that day (Tr. 558, 554). This is true but it is evident that Mr. 
Orndorff was not wholly: satisfied with the deviation granted for he 
continued to object to the altered requirement. we . 7 

Questions involving the interpretation of the specification ons continued 
to arise. Some questions were answered by Mr. Longstreth at the time 
of his weekly visits. The answers to other questions were obtained | 
from the architect on the telephone. Still others were referred to the 
architects for answers by means of Mr. Longstreth’s written reports 
of his visits (LL (2/10/ 60) (2/17/ 60) and (2/22/60), Government Ex- 
hibit No. 3). On at least one occasion the project supervisor furnished 
what he considered to be the obvious answer to a specification ques- 
tion. A contractor error in placing piles for one of the columns was 
noted but no remedial action was required.* 

The contractor had placed forms for footing “P” but: the project 
supervisor stopped him from pouring the concrete because the bottom 
of the footing was not considered to bea po foundation. n (Exhibit 


51 (S$ (2/5/60), Aoveranent ‘Exhibit No. 11). 
53.*Contractor claimed that. to this day he has not received clarification on the matter of 
construction joints at the top of footings which caused such a furor lately and was the 
reason for his call to HODC and request for this particular meeting. He was reminded. that. 
he was instructed about the details of this construction joint and considerable discussion 
resulted with the contractor expressing dissatisfaction about the way it was handled. eRe 
' (Minutes of Conference, S. (2/17/66),-Government I Exhibit No. 1d). 
P8 (V (2/5/60), Appellant’s. Bxhibit “J”). 
54x & ® The contractor made an error in placing the piles for column G 3” too close to the 
center of the Rotunda. After correspondence and study it was decided not to require 
remedial action since the columns was [sic] adequate for this amount of bending. ca ae 
(Architect’s Monthly. Report——February 1960, Government Hxhibit No. 3). 
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2). The same day a letter was dispatched to the architects con- 
firming an earlier telephonic report of the condition encountered (Eix- 
hibit G-2a). Drawing R-10 (2/2/60) depicting a “Revised Footing 
‘p’” was delivered to the contractor’s superintendent on February 5, 

— 1960 The scolane was not concreted, however, until mae 29, 1960 
| oe 505, 506). 

Questions raised by Mr. Orndorft at fhe conference of February ve 
1960, related to (i) the absence of written approval for the extra work 
involved in the revised foundations; ** (ii) the procedure to be followed 
in the future when extra work was required of him; * (111) the length 
of time required to get information from the eee because of the 
need to go through EODC or Smith; and (iv) the reason why speci-— 
_ fication discrepancies could not be resolved by someone on the job.** 
- ‘By letter of February 29, 1960 (Exhibit F-1), the contracting officer 
urged the contractor to submit his estimate for the revised foundation 
work. In the same letter the contracting officer stressed that written 
‘authorization with respect to changes should be obtained from the 
contracting officer, noting that the procedure had not been followed in’ 
reference to the revised foundation work.” The letter concluded with 
_ the request that any other changes then outstanding be uaouem to the 
| contracting officer’s attention. 

_. The contractor’s estimate for the ee foundation: work cov vered. 
by drawing R-8 (1/19/60), was submitted by letter. dated February © 
29, 1960 (Exhibit C-6). The total amount claimed was $20,224 of | 
which $9, 422 represented the claimed cost of doing the additional 
work (Item 1 of claim letter) with the remaining $10,802 of claimed — 
costs described as “losses and expenditures suffered by our firm due 
60. the 45- day. delaying period between December 11, 1959 to Ji oe 


55 This matter is covered | in the E Findings (p. 48). ; 

-. 6 “The contractor was reminded that when the revised print R-8 was sapmieed to: him, 
he was-requested for.an estimate to cover the cost of making the changes Lin foundations Jj 
- indicated on this drawing. To date that estimate has not been submitted.. aaa (Minutes of 

Conference, 8 (2/17/60), Government Exhibit No. 11). 

57 “When. the contractor raised the question of how to proceed in the future when the 
question of extra work arose, Mr. Nutt stated that he should get written approval before 
proceeding” (Minutes of Conference, S (2/17/60), Government Exhibit No. 11). 

8 “Contractor raised the point of discrepancies in the plans and complained of the 


|, necessity for going through Mr. Longstreth to the west coast and. back. for answers. He 


“hopes to have the answers directly from Someone on. the job immediately when his ques- 
tions are asked. -Again he was reminded by Mr. Nutt that they should anticipate their 
_ problems far enough in advance to avoid any serious delays. * * *” einai of Conference, 

S (2/17/60), Government Exhibit No..11.) 

59 Tixhibit F-1, p. 1. 
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‘25, 1960 * * *” (Items 2 through 7 of claim letter). 60 The contractor 
also requested an extension of time of 45 calendar days from December 
‘11,1959 to January 25,1960. | 

“Although weather conditions serioasly hampered construction in 
‘March, the contractor accomplished 3 percent of the contract work 


ne (Monthly Progress Reports, Exhibit E-1).% Questions concerning the 


specifications and drawings continued to be submitted to Mr. Long- 
streth on his weekly visits. Those involving the resolution of apparent. 
discrepancies were generally referred to the architects in California, — 
as were the contractor’s request for deviations from the specification 
requirements (V (3/7/60) Appellant’s Exhibit “J”); (lu (8/23/60), 
Government Exhibit No. 3); (S (3/8/60), Government Exhibit No. 
11). In other instances the questions presented were resolved by Mr. 
Longstreth on the day of his visit (i (8/1/60) and (3/31/60), Govern- 
ment Exhibit No. 3); (V (8/7/60), Appellant’s Exhibit “J”). In at. 
least ene case the project supervisor resolved the question involved by 
simply referring to the provisions of the specifications (Exhibit G-6b). 
During the month the relationship of proper concrete forms to 
quality of work was stressed by the project supervisor (S(3/7/60) 
ahd (3/8/60), Government Exhibit No. 11),° as was the importance 
of adhering to the specification requirements. (Exhibit G-6b). 
On March 2, 1960, the superintendent reported to the project super- 
visor that the contractor had erred in pouring the pedestal at location. 
“Q.” The proj ject EU pOrynr developed a sketch to show the condition 


me Included in these itenis were supervision, ‘Overbead costs, labor costs, the oepenee of 
idle equipment, and temporary heat. 
© This compares with an average rate of eouipiedion required to ‘meet the performance 
schedule established in the contract. of slightly more than 8 percent per ‘month. Weather . 
conditions were reported to be generally favorable for construction purposes in April and — 
May but only 2 percent and 3 percent, respectively, of the contract work was accomplished 
during those moriths. In J une and July the rate was 2 percent with the rate of 4 percent 
being attained in August and maintained-in September. Only in October (8 percent) and 
_ November (10 percent) of 1960 and November (9 percent) of 1961 did the contractor equal 
‘or exceed ‘the average rate of completion required by the initial contract terms. ( Architect's 
Monthly Reports, April and ‘May, 1960, Government oe No. 3) 5 : (Monthly Progress 
Reports, Exhibit B-1). 
_®& Problems attributable to form work pegaered throughout much of the life of the project. 
Many of them were of a serious nature and were compounded by other deficiencies in work- | 
“manship, as is illustrated by the following passage from the project supervisor’s diary of 
December 19, 1960: ‘The first thing this morning J asked Willie what he proposed to do to. 


“ correct the bulge in the Cyclorama wall. He indicated he was going to cut it down, I told. 
: him I didn’t think cutting it down was ‘the answer—that I thought the wall had a flat... 


space in it * * * When asked by Willie if I would require it to be replaced I answered: that 

if it was still discernible that it was not a true circle, it would have to be replaced, I sug- 
gested they start immediately to eut the wall so that we could see’ whether or not the para- 
pet wall had to be removed for replacing and suggested: that it be done before the roofing is” 
peee on to avoid patching later. * * *” Exhibit G—20b). 
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at “Q? and by letter of March 4,.1960, the matter was eae | to na | 
architects for decision..Within a week of the date of the letter the 
contractor was notified of the remedial action required by the archi- ~ 
tects. It was not until March 23, 1960, however, that the contractor 
- poured 114 cu. yds. of concrete a fig location with the last 414 cu.. 
yds. of concrete being poured in column “Q” on April 19, 1960 (V 
(8/28/60) (4/19/60), Appellant’s Exhibit “J”) ; (L (3/16/60), Gov. 
ernment Exhibit No. 8); (S (8/2/60) (8/4/60) and (3/11/60), Gov- — 
ernment Exhibit No. 11).%* Work was also delayed because the soil 
conditions were not acceptable for the pouring of concrete (L (3/16- 
-/60), Government Exhibit No. 8) (V (3/24/60) (3/25/60), Appel-— 
lant’s Exhibit “J”), and (Exhibits G-3, G-6a and G-6b), or because 
the reinforcing (i) had been misplaced (Exhibit G-6) (i1) was of the _ 
incorrect size (Exhibit an), or Cy -was coated with mud (ae: 
_ hibit G-3). | 
A aiection also arose concerning the: Sone af using the grades 
shown on the grading plan in view of the relocation of the building. 
Mr. Longstreth determined that the finish orades adjacent to the - 
building should be maintained, even though there might be some vari- 
ations in the final grading. The contractor also raised a question as to 
the failure of the site excavation contractor to adhere to the grading 
plan.* 65 ¢ 
Serious complaints as to the nature of the contractor’s supervision 
were lodged with both the superintendent * and Mr. Orndorff by the 
project supervisor on several occasions. Among the recommendations 
made were that a concrete foreman be obtained * and that an engineer 





6 The pedestal “MQ? episode is included among the numerous exotn ples cited by the con- 
tracting. officer. in his findings as. illustrative: of. deficiencies in. the contractor’s orga- 


nization and mismanagement of the job, which, in his opinion, characterized the contractor’s © | 


performance and which accounted in large measure for the excessive cost of completing | 


the contract (Findings, pp. 47-56). Commenting upon this particular situation, the con- — | 


_ tracting officer states: ‘“‘The Project Supervisor’s log of March 2,.1960 (Exhibit No. G-4) : 
shows that Pedestal “Q” was conereted in wrong location and had to be removed. Pedestal 
“Q” was not completed until April 19, 1960: This lapse of seven (7) weeks, resulting 
from poor management, planning, and lack of skill retarded progress on the Cyclorama 
with added costs to the Contractor” (Findings, p. 48). ia 23 

8¢ (Exhibit G-8, p. 2). 

. 85 “Willie handed to me data showing elevations of the original ground at the norti aaa of . 
the office building that he claims Orndorff had to excavate because it was not excavated to 
the elevation shown | on the grading plan by Maitland” (S (/18/60), Government Hxhibit 


-- No. 11): 


; 06 (Exhibits G3 and Geb). : 
&7 Although the building was basically concrete, a concrete foreman was ‘not employed 
until August 17, 1960 (izhibit H-10).. 
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be eng paged to lay out the work 68 and to ieee on the details.® These 3 
complaints were to be repeated again and again in the ensuing months. 
On April 8, 1960, the contractor’s general superintendent, Mr. Ross, 
asked the project supervisor (i). whether he considered the job super- 
intendent to be capable of handling the job, and (11) if he knew where 
the contractor could obtain a good superintendent (Exhibit G-9). On 
at least one occasion the superintendent was severely upbraided by Mr. 
Orndorft (Exhibit E-6). Late in October of 1960, Mr. Orndorff 
informed the project supervisor that the job superintendent was to be 
discharged and that as of November 2, 1960, Mr. Ross, general superin- | 
tendent, would assume full responsibility for the job. In response to 
an inquiry from the project supervisor as to the timing of the decision, 
Mr. Orndorff stated that he had not been able to release Ross from 
other work that he had. until then, as well as assigning other reasons. 
Mr. Ross expressed doubt that anyone else could master the details of | 
the job at that late date and the appears to have ultimately refused to 
accept the assignment. Apparently, Mr. Orndorff concluded within a 
very short tiine that the job superintendent, whatever his limitations, — 
was more qualified for the position than any man available within his 
organization. In any event, Mr. Verbitsky was unquestionably in. 
chargé again as job superintendent by November 7, 1960, and. con- 
tinued in that capacity until the project was: cortpleted. oS 4 ee 
Extensive negotiations were conducted during the month of March 
1960 in-an effort'to provide formal contractual coverage for the work 
entailed in thé foundation revisions. After receiving a copy of the 
contractor’s letter of February 29, 1960 (Exhibit ‘C-6), the architects 
submitted their estimate-of a Trenscuable price for effecting the. 
revisions to the foundations required by drawings R-8 (1/19/60) R-10 
if (2/2/80) and R-12 (2/12/60). Noting that they were using the unit 
prices taken from the contractor’s letter of December 2, 1.1959 x 
| mee the architects stated: Saat ey 
Our conclusion. for item, No. 1 of the claim * * * is that it-should be worth 


about $1,625: complete. -The ‘unit prices: include overhead and pe oftt. (Letter of 
March 8, 1960; Exhibit F22).7 | 


_ 8“Mr, Orndorif introduced Mr. Ross, his office engineer who has ‘been assigned to the 
project. to be at the site from now on in order to. help in the layout of the work.” 
. (L. (8/16/60),. Government Dxhibit No. 3). 

6“T told [Mr. Orndorff] that I had discovered 4 separate discrepancies in the placing 
of reinforcing, and in one case it had already been covered with concrete and I compromised 
by allowing dowels to be inserted. I reminded him that it was his responsibility to check 
these details and that they should not be left until I visited the job just before the pouring 
of concrete to point out these deficiencies, * * *”? (Hxhibit G-7). 

_ 7 (Exhibits G—23, G-24) ; (S (11/3/60) (11/4/60) and (11/7/60), Government Exhibit ~ 
No. 11). 

11 The aveliteeta had serious reservations about the priority of allowing Ttems 2 through 7 
of the claim (note 60, supra). ; 
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By letter of. Mareh 15, 1960, the eonkiactor seed ae amount 7 
claimed for Item No. 1 to $3 679 without making any changes, however, 
in the amounts claimed for Items 2 through 7 (Exhibit C-4d). ‘Tis reach 
an accord the parties had to reconcile substantial differences in their 
respective estimates of the material and work involved: in various 
categories (reinforcing steel, concrete, hand excavation. and machine 
excavation) to accomplish the revisions to the foundation (Report on 
_ Cost of Foundation Changes, Exhibit F-3; Exhibit G—6a); and (S 
(3/9/60), Government Exhibit No. 11). The necovmiions were further 
complicated by. the initial refusal of the contractor to agree to the 
use of the unit prices submitted with the contractor’ s letter of Decem- 
ber 2, 1959 (Exhibit C-4b). > os : 
| To resolve these differences epounticn: sontomnnse ‘were held on 
| March 22 and March 25,1960. The negotiations embraced the changes 


involved in Drawings R-10 (2/2/60) and R-12 (2/12/60). as wellas — 


the initial revisions to the foundation contained in Drawing R-8 
(1/19/60). (Exhibit C-4a; Government Exhibit Nos. 5 and 6). In the 
- conference of March 25, 1960, the parties agreed that the contractor © 
- should be paid the sum of approximately $4101 for accomplishing the — 
foundation changes.”? The contractor’s agreement to the settlement 
was confirmed by letter of March 29, 1960, in which the contractor 
requested the sum of: $4,101.50 and qedtcsd. the extension of time 
requested to 15. days. The letter made clear, however, that. the figure 
agreed upon did not cover Items 2 through 7 of the claim and that these 
items were reserved for further negotiations.”* Within a few. days © 


_ Change Order No. 1 was issued in. implementation of the agreement 


reached (including issuance of a 15-day time extension). On April 15, 

1960, Mr. Orndorff accepted the change order on behalf of the con- 
tractor, stating that the adjustment in Se aaa and time “is satis- 
Jagtery and is hereby: secepted.” u oe eee eX 


Contractor’ s 0 en ins 


~ Changed Conditions We have previously noted that nn apelin 
may have abandoned reliance upon the claim of changed conditions 
(note 13; supra). In view of the importance attached to the Changed 
Conditions clause i in the notice of appeal . (note 6, supra); however, 
72 &e * * The ynit prices that had ehavisaai’ been submitted by the contractor were used 
as a basis for this negotiation. The basis of settlement was in the amount of $4, 100 com- 


pared to the contractor’s: ‘original: estimate of $8,600:": (Bxhibit G—7): 
7 (Hixhibit C-4a), - 
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as well as the fact that Mr. ‘Orndorff not only saterssa to changed | 
conditions: in his’ testimony. but also. specifically cited the: “Changed 
Conditions” clause ‘(Tr. 33, 120),"* we shall address ourselves to the 
question of the relief, :1f any,” ‘available to the copa ee ihe 
Provisions of such pleases Se aA, BEE eee Fa ie 

_ According to Mr.. Orndorif’s eae ihe Biaged Sadimonde con- 
sisted of changés inthe location of the building which delayed the 
- contractor with the result that (i) they were forced back into. adverse 
weather conditions, ‘and (ii) the phasing and programming of the 
project was changed (Tr. 79, 152). To establish that the location of 
the building had been changed from that contemplated:in the contract 
_ drawings, the contractor relies principally: upon (i) advice ¢ concerning 
such a change received from the site preparation contractor prior to _ 
the bid opening; (ii) the fact that the original building ‘Jocation | 
could be established reasonably well by using the scale on the draw- 
ings, which did not, however, coincide with the excavations that had 
been made by the site preparation contractor; (iii) various entries in 
the three: diaries maintained in reference to the project;.and (iv) the 
contractor’s own excavations (of the footings) | which: proved that . 
the building was not. eae in. accordance with the e original design = 
(Tr. 32, 938-97, 454, 455). Pee 

The Goveriimant does niot ‘contest the’ ae that ne sivoe point of 
the Cyclorama was changed subsequent to the time that the specifica- _ 
tions and drawings in question were prepared in’ June of 1959, It 
does contest the contractor’s allegation that this constituted a‘ change 
in’ the location of the building, however, since it occurred prior to 
the issuance of the invitation (Tr. 385-388). The following colloquy 
between Government witness Longstreth and the eerie officer acu 
up the nature of the distinction: tte SHEEN >. 

~ [QT On this change in footing design, Mr. Longstreth, was. ‘this a ohanee 
that resulted from the relocation of the pbuilding’: ‘as it. was: ‘originally going 


_ to be placed or was it necessary because of what you found on the general 
_ ground conditions here at the site? a e . . 


™% In pertinent part the clause fanay - “The Contractor. shall re and. before auch . 
conditions: are disturbed, notify the ‘Contracting Officer in writing of: ¢ 1) subsurface or 
latent ‘physical conditions at the site differing: materially from those indicated in this 
contract, or (2), unknown. physical conditions at the site, of an unusual nature, differing 
materially from those ordinarily encountered and generally recognized as inhering in work 
of the character provided for in this’ contract. The Contracting Officer shall promptly in- 
vestigate the conditions, and if he finds that such conditions de so materially differ.and 


_- Cause an increase. or decrease: in the cost of, or the time. required for, performance of this — 


. contract, an equitable adjustment. shall be made. and the. contract modified in. -writing ac- . 
cordingly * * *,” (Clause: 4. Changed, Conditions, General. ‘Provisions, Sender Form (234, 
March 1953 Edition), = as Hee a ae 
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[A] It was a “tlt of what. was found on: the: eT aan conditions: 
because this change in position ‘is something that has not been documented as. 
to when it was changed and it is my. understanding that the alleged change 
. occurred prior to the contractor moving on the site (fr, 306, 307). , 


‘Appr oximately two weeks before the. opening of bids, Mr. Orndorff — 
accompanied. by his estimator, made a site examination. When Mr. 
Orudorff visited the site again three or four days later, the site, 
preparation contractor told the: contractor of the change in the loca-. 
tion of the building. The site preparation contractor also told him’ 
specifically where the building had been moved and showed him where. 
excavation had been performed over and beyond that required for the. 
building as then located. Mr. Orndorff attempted to discuss the matter 
of the building having been moved with Mr. Myers, but the contracting. 
ofiicer refused. to discuss the subject (Tr. 92-95). Mr. Orndorft’s entire - 
testimony, as it relates to the contracting officer, consists of the bald 
statement that the attempt to. discuss the matter was made prior to 
the opening of bids. We do not know precisely. when the attempt was. 
made or the reason, if any, that the contracting officer gave for refus- 
ing to enter into discussions as to the relocation of the building; nor 
has Mr. Orndorff offered any explanation for his failure to resort 
to.the procedure clearly outlined in the invitation for submission by 
prospective bidders of written questions. pertaining to I 
of the specifications or drawings. e 

_ In support of the assertion that the location of the building could 
be established reasonably well from the contract drawings, the con- — 
tractor points to the first. sheet of the drawings which under the 
caption, “Finish Grading Plan,” shows an outline of the Cyclorama 
and office building and depicts existing contour and new contour lines. 
In addition, the contractor points to Sheet A-1 of the- drawings 
entitled “Survey Map—Existing Conditions” which shows the loca- 
tion of various topographical features, as well as contour lines. Both 
drawings use a scale of. 1’’=50’. In the contractor’s. view. the use’ 
of the information shown on these two drawings, in conjunction with 
the scale, would permit the location of the building (Tr. 96, 97, 199, 
900). Mr. Orndorff acknowledged upon cross-examination, however, 
that there is nothing on the plans and. specifications that Spociscally : 


locates the building; that the drawings in: question ‘show simply a 


site location with a structure. superimposed thereon; and. that there — 
were no dimensions and no a details as to the exact location” 
of the building (Tr. 95-97 ). Pe  etertatt . 


45 (ART. 31, Questions, Special Provisions, Specitieations, D. B-8, Exhibit “A"), oo 
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The Government witnesses ‘deny that it was ever intended to locate 
the building by: applying the scale to-the other data: shown on the 
contract drawings, ‘Government’ witness’ Nutt ‘unequivocally stated 
that from the information on the drawings he (with 35. years of © 
experience in engineering architecture) would not have been able to 
locate the pivot point: (center of Cyclorama drum), and that the 
building could not. be located by scaling from the contour lines shown 
on the “drawings. Mr. Nutt also asserted.that a note on the plans 
alerted bidders to the fact that locations were not to be established 
by utilizing scaled dimensions from the drawings (Tr. 394, 395).7° 
Government: witness Longstreth referred to Articles 43? and 447® 
of the General Provisions. and expressed the opinion “that this plot 
plan and survey plan are not to be scaled necessarily and that the 
exact positions of any features shown ou them must be verified by 
the contractor in submitting his bid 1 in the erage form” (Tr. 311," 
312). 8 
From the appeal eeeond: it appears that the initial Paine location 
(in so far, at least, as pra dine by the site preparation contractor was 
affected by it) was established by Government engineer Westerfield.” 
When architect Nutt brought the mvitations with him to the Gettys- 
burg National Park to distribute to bidders, he moved the pivot point 
ten feet east of the pivot point previously established by Westerfield. - 
Concerning this action Mr. Nutt testified that it was cee because 
the tentative location of the Visitors’ Center would, if maintained, 
encroach upon the historic Siegler’s grove. He also testified that the 
reestablished pivot point was placed at a permanent location; that it 

was done before the invitation was issued; and that it was'the pivot 
ity that was aameely uo for the building « constr ructed (Tr. 385— 


16 : “NOTE: This plan ig cephistea fbi the convenience ‘of the Bidders on “the Building 
- Construction from the documents prepared for a separate site pr eparation contract. Bidders’ 
shall visit the site, however, prior to submitting a. bid, and shall ascertain and take 
responsibilities for exact field conditions under which they will have to perform the 
Building Construction Work.” (Sheet A-1, ‘Drawings, Exhibit “B’’). 

“Drawings showing locations or character of existing conditions and. work, including 
dimensions and extent thereof, are shown for convenience only, and are believed to be 
correct but Shall ‘be subject to verification at the site by the Contractor as the Owner 
assumes no responsibility for their correctness. The Contractor shall make’ ‘allowance in 
his bid for any existing conditions found to be at variance with the drawings.” (ART. 43, 

Hxisting Work Shown And Dimensions Thereof, Specifications, p. A-13, Bxhibit “A”’). 

78 “Before. moving onto the. site, or dering materials or perfor ming work,. the Contractor 
shall verify all measurements as may be required by his work, and will be held responsible | 
for the correctness of his figures. He shall. particularly recheck all dimensions referring to 
Placing the building on the site, all structural versus architectural dimensions, and in 
general, exercise responsible foresight in anticipating problems of the fitting together of. 
the many: varied elements of the structures. No allowance will be made subsequently in- 
behalf of the Contractor for any error or negligence on his part.’’ (ART. 44. Measurements, . 
Specifications, p. A-13, Exhibit “A’’).. 

9 “My, Nutt told me over the phone when he visited the job September 14, 1959, he 
changed the location of the building that had been laid out by Westerfield” (S (9/27/ ae 
Government Wxhibit No. EL}. 
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‘The cue ain various pererendes to legieees in ee pie noe | 
which do not.conform to Mr. Nutt’s testimony in material respects. 

‘These references are readily reconcilable with his testimony, however, 

- -when consideration is given. to the fact. that the changes in directions 

_and distances reflected in such entries proceeded: from an entirely — 

_ different starting point for the initial pivot. Mr. Nutt moved the pivot. 

point ten feet east of the building location tentatively established by — 

_ Mr. Westerfield (note 79, supra; (S (11/23/59), Government Exhibit 
No. 11). References by Mr. Longstreth and others to. the building lo- 
cation having been moved 20 feet east and 12 feet south are based, 

however, upon the “Location Plan for Borings and Test Pits” dated 

May 1959 and incorporated in Mr. Stickel’s Foundation Investigation 
Report of the same date (note 36, supra)..It is noteworthy that prior 
to Mr. Stickel’s visit to the job site on December 22, 1959, Mr. Orndorff, 
Mr. Longstreth and the project supervisor. had all referred to the 
building location having been moved 10’ east of that shown on the ~ 
contract drawings (note 31, supra); (S ileey: 59) (12/22/59), Gov- 
ernment Exhibit No. 11). 

By reference to the scale shown on ‘the contract drawings the ap- 
pellant established through his witness Verbitsky that the building 
had been moved eastward by.approximately ten feet from the location 
shown on the drawings (Tr. 407). This is highly indicative that the 
contract drawings either (i) did not reflect the pivot point used by 
Mr. Stickel in preparing his initial foundation report, or (11) were not 
intended to permit an inference as to the location of the building by 
applying the scale shown on the drawings to various topographic 
features or to contour lines. Concerning the extent to which the build- 
ing location was changed Mr. Orndorff testified: _ 
 'To the best of our knowledge it was moved some 15 feet to the west and 30 
to 40: feet south (Tr. 35). _ 

This statement is without any support in. the. entire ee a 1s con- 
— tradicted by the testimony of appellant's witness ORD to Which 
we have just referred.®° — a 

The Government does not: contest: the fact that fos cortain locations 
the drawings indicated rock at’ specified elevations and that rock’ ac- 
ceptable fe footings was not encountered at all of such locations at the 
elevations shown. The Government denies, however, that the contrac- 
_ tor was warr anted in treating the rnOraaag shown on the drawings 


8 While not specifically’ sevexned to in. this. section ae the opinion, the ‘Board has ne 
considered the material contained in the diary .of the contractor’s. superintendent 
(V (12/11/59). (12/29/59). and: (1)/15/60),. Appellant’s Exhibit. “J’’) and the testimony 
reported at pages 98, 99, 308, 317, 388, 339, 398, 418, 429, 456, 490, 494, ae 546, s47 and 
553 cf the tr anseript, 
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as the equivalent of test borings at the location in question or that they 
could otherwise be regarded as unqualified representations that rock 
would be encountered at the indicated elevations. In support of this — 
position Government witness Longstreth replied principally: upon Ar- 
ticle 6 (note 33, supra), although citing other contract provisions as 


well.®! The Govaenment also denies that the information in its posses- 


_ sion affecting foundation conditions was any greater before the change 
in the building location than it was afterward.” 

The Government offered evidence to show that the conditions ac- 
tually encountered were substantially similar to the conditions depicted _ 
on the contract drawings and that none of the changes were of a fun-— 
damental nature. The original excavations where the project super- 
visor stopped the pouring of concrete were all ultimately used in the 
building constructed, although in some cases they were deepened. All — 
of the 23. piles chown on the drawings as to be used for footers were 
driven at the locations shown thereon, even though three piles | were | 
added by reason of Drawings R-8, R-10 and R-12. There was no 
change in the center line location of the columns. Such changes as were 
ne affected only the profile of the foundations either by way of en- 
largement or ay change of the type of footer (pile type V8. eaprne | 

type | 
a vpe) be afforded relief under the Changed Conditions aais. ae : 

‘appellant 1 must show by the preponderance of the evidence that (i) the 
‘subsurface or latent physical conditions encountered at the site differed — 

- materially from those indicated in the contract (first category changed 
conditions), or that (ii) it-was confronted with unknown physical 
conditions of unusual nature differing materially from those ordinarily © 
encountered and generally recognized as inhering in work of the char- 
acter. provided for in the contract (second category changed condi- . 
tions). Ray D. Bolander Company, Inc.; IBCA-331 (November 16, — 
1965), 72 I.D. 449, 65-2 BCA par. 5224; Inter-City Sand and Gravel 
Co. et al., IBCA-128 (May 29, 1959), 66 a0) 179, 59-1 BCA par. 2215. 
Taking aD account the. evidence of record * and the applicable con- 

tract provisions, particularly Article 6 (note 33, supra), and Articles 
_ 43 and 44 (notes 77 and 78, supra), we have grave doubts that the ap- 

7 pellant:1 is entitled to relief ee either category of the Changed Condl- 
51 The specific. direction to eaoneettve bidders in Article 44. (“particularly recheck all. 


dimensions referring to placing the building o on the ae ys note 7 S, ‘supra, lends substantial 
support to. the Government’s position.. 

“82 Government witness Nutt testified | that the Government “had the same knowledge 
before and after the ten-foot change’’ (Tr. 393). 

-& The ‘contractor has offered no evidence in support of a claim of sien éenaitiona 
in the second category and the language used in the notice of appeal dae 6, supr a), as 
well as elsewhere, denotes a first category: changed conditions claim. 
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tions élaiuse, Tt. is unnecessary for us to decide this: Sisson: however, 


-since,. assuming changed conditions. were encountered, relief for cor- 
recting or coping with such changed conditions was provided by way. of 


an equitable adjustment to the contract price in Change Order No, 1. 


The contractor having accepted the change: order in settlement of its 
claims, in so far as they were cognizable under the terms of the con-. 
tract, we are without any ‘authority to rewrite the : change order to 
provide for a greater or lesser. equitable adjustment in the contract — 
: price than that refiected in the agreement. of the parties:** While var-. 
ious claim items -were specifically excepted from the coverage of 
Change Order No. 1 by the contractor’s letter of March 29, 1960 (note 
73, supra), all of the excepted claims represent standby costs and et : 
costs attributable to Government delay. (note 60, supra). Absent a “pay 
for delay type clause,®* we have consistently held that claims of this 
| nature are not within the purview of our jurisdiction. oe | 
Discrepancies in the plans and specifications—tin his posthearing 
brief (pp. 22-46) appellant’s counsel attempts to show that there © 


were numerous discrepancies in the plans and specifications which were _ 


detrimental to the contractor in the performance of the contract. With 


relatively. few exceptions, however, the appellant’s showing has con- _ 


sisted of establishing that questions involving the plans and spectfica- 
tions did arise during the course of contract performance and that 


~ ina substantial number of instances they were submitted to the archi-. 


tects in California for decision, without offering. any proof to show — 
either (i) the time required for. decision on the question: presented, 

or (ii) the adverse effect, if any, upon the contractor’ S oe any: 
delay involved in reaching a decision. | | : 

Of the 89 instances of specification. deficiaioies referred: to in ap- 
pellant’s brief as taken from the project supervisor’s diary ‘between 
December 18, 1959 and. November 16, 1961, no delay in decision. is 
evident from the ‘entries recorded on February 9, 1960, March 25, 
1960, April 1, 1960, September 21, 1960, September 97,1960, Febru- 
ary 2, 1961, and: March 80, 1961. On two of the occasions mentioned 
| (September 91: and September 27, 1960), the decisions was “made by 


— § Continental. Consolidated Corp., ASBCA No. toi, 66-1 ‘BCA par. 15530 Seaboard 
Surety Co., ASBCA No. 6716, 1962 BCA par. 3407. 

85 Article: 70 (note 35, supra) -has been found not to be such a clause.. Seal and Company, 
. IBCA—181 (December 23, 1960), 67 I.D. 435, 61-1, BCA: par. 2887. \ ; 
: 8 See W.R.S. ‘Pavers, ‘Ine., ‘IBC A-445-6-64 (March. '30, 1967), 67-1, BCA par. 6238, a 
which, citing. authorities, the Boara. stated : “Although the Changes clause (Clause 38) and 
the Changed Conditions clause of-the. contract each contain provisions for equitable’ adjust- 
‘ment; it is well settled that neither the Changes clause, nor the Changed Conditions clause 
of Standard. Form 23A extend to ‘elaims that are grounded upon. delay of the Government, in 
the absence of a Suspension | of Work type: of clause (not: “present here): which expressly 
proves for an equitable adjustmeng, of the contract price for Government delay. * * #7 
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the architects on the same day the question was submitted by tele- 
phone, even though one of the,questions (September.21, 1960) involved 
a deviation. from the specification requirements.rather than .a.-dis- 
crepancy. Other questions included in the same. listing: .relate to.a seg- 
_ regated contractor, such as that recorded on. May 4.1960 (electrical), | 

or, simply. pertain. to. contemplated changes. in. the specification -re- 
quirements, as.is illustrated: by. the entries for - (i) May. 23, 1960..(pro- 
vision for closets in offices considered) ; (ii) July 29,1960 ‘(price to be 
_ obtained from contractor for installing a cat. walk).; (11). September 
8, 1960 (structural. revisions required to house 10 gallon vs. 5 gallon 
capacity drinking fountain); (iv) September 12, 1960 (approval of 
expenditures for.closets in offices, cat. walk back of painting and soap 
dispensing system); and (v) December 7, 1960 (substitution of 
white pine for fir). Other so-called discrepancies which purportedly 
delayed the contractor involved (i) acceding to the. contractor’s in- © 
 terpretation of the specification requirements (June 1, 1960); (ii) 

unsuccessful efforts.to ascertain where a representative sample of 
thoroseal could be viewed by the-contractor (October 31, 1961) ; (iii) 
decision by the project supervisor with the concurrence of the con- 
tracting officer on the question presented (April 6, 1961):; and. (iv) 
dicussion between the project supervisor and the sapewinit ardent aS 
to the contractor’s responsibility for making 1 munor ee to accom- 
modate the work (September 7, 1960). 

‘Similar analyses could be mails of the entries in. thie other two 


= diaries to which attention is invited in appellant’s brief. They would 


be largely cumulative, however, of the entries in. the project super- 
visor’s diary discussed above, in so. far as such analyses would show 
the indiscriminate lumping together of various items and billing them 
as specification discrepancies. For present purposes it is: sufficient to 
note that of the 27 entries specifically referred to from the diary of 
the. contractor’s superintendent, the first 8 entries. record questions 
which arose prior to or:during the period. of the investigation of 
foundation conditions - (December 11, 1959 to January 22, 1960). Any © 
delay in answering questions pertaining to. the specifications during: 
such period would appear to have had little or no effect upon the .con- 
tractor’s operations, since, according to Mr. Orndorfi’s testimony, little 
work of consequence was accomplished during that period (Tr. 126). 
The testimony offered at the hearing did little to resolve the ques- 
tions involving alleged specification discrepancies either as to (i) the 
length of delay, if any, in rendering a decision; or (ir) the effect, if. 
any, that such delay ‘as was experienced may have had upon the con- 


_tractor’s operation. In most instances the principal witnesses for 


both the appellant and the Government ‘testified in reference to 
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sities econdens in one or’ more of the three diaries. Only rarely did 
any of the diaries record more than the fact that a question of some sort 
involving the specifications had been raised and by whom it-had been 
 decided:or to whom it had been referred for decision. In the great ma- 
jority of cases the date.a particular ‘answer was received would have. 
been revealed in the correspondence files but; generally speaking, the 
witnesses teStified without pene access to the contents of such files | 
(Tr, 242, 248, 361, 362, 554) 87 . 
The nature of the difficulty ; is disclosed. ay the following exchange 

between Mr. Orndorff and: the hearing officer > : 


[QT “What was the date of the approval that you obtained from the Govern- ; . 


ment? 


f AT. I don’t remember the dates ¢ as indicated nen securing onto of this 
item so that. construction could not be commenced until September 9. 


ot Q] This leaves it a little indefinite—when | you actually obtained the ap- 
proval. 


[A] We started immediately after. Not only with respect to this detail but all : 
details and I wouldn’t exclude one (Tr. 46, 47). e 
Mr. Orndorff’s confidence in the promptness with which the contractor 
acted when answers were received is not borne out by the record. The 
7-week delay in proceeding with the work called for by the revised 
drawing for the footing at location “P” (note 55, supra) and the 5- 
week delay in replacing the defective pedestal at location “Q’ (note 
63, supra) are only two examples of the contractor’s delay in acting 
upon information received. 3 a | 

There are other difficulties from the appellant’s standpoint, however, 
not the least of which is the fact that there was hardly a time during 
the approximately two years of contract performance when the con- 
tractor’s own deficiencies (inadequacy of supervision, lack of planning, 
failure to adhere to specification requirements, shoddy work, and lack 
of an experienced labor force) did not materially conbubute to the 
delays involved in’ completing the contract work and inordinately — 
increase the cost of performance. The delay of approximately a month 
in getting a: hammer of sufficient: capacity on the job for driving test 
_ piles’ (notes 41, 42 and 46, supra) (during the six weeks the Govern- 
ment took to coriplate nt foundation investigation) foreshadowed. | 
other conditions contributing to delay for which the contractor would 
be responsible throughout the balance of the project. In many instances 

the delays originating with the contractor existed simultaneously with 
- delays for which the Government was unquestionably: responsible. in 

a7 The correspondence avaiable by Treason. of being attached as exhibits to the findings or 
being offered in evidence by: the parties had not been selected primarily for the’ “Purposes 
discussed in the text and, consequently, is.only of limited value in this connection. 


88 Previous to this exchange, Mr. Orndorff had testified-that the construction joint details 
in question were submitted to the architects FOF Bpprorel: on April 25, 1960 (Tr. cca 
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other situations the delays for which the Government and. the con- 
tractor were respectively responsible are so inextricably entwined as to 


mnake virtually impossible any determination of the period for which 


: each was responsible. a 
There is evidence, nonetheless, that both the qecitscts ane the 
Government were responsible for. delays in making: decisions on ques- 
tions involving the interpretation-of the specifications and the resolu- 
_ tion of specification discrepancies. The appellant’s brief gives examples 
of delays involving questions of this nature for which no adequate ex- 
planations have been offered by the Government. The entry in the | 
project supervisor’s diary for November 16, 1961. (delay of nine days 
already experienced and still without an answer) ,? is one example 
where there is some indication of the period of the delay. The appel- 
lant’s case is seriously weakened, however, not only by the fact that in 
most. instances it is impossible to tell from the record the period of the. 
delay involved but also by the fact that there is little in the record to 
show the follow-up action, if any, the contractor initiated in areas 
where the contractor alleges it was seriously impeded in performing 
the contract by the delay in obtaining a decision (e.g., construction 
joints). The problem is further complicated by the fact that the con- 
tractor appears to have never submitted questions in writing to Mr. 
Longstreth (Tr. 304-806), even though this procedure was apparently 
agreed upon at the pre-construction conference (note. 27, supra), and 
even though adherence to such a procedure. would haga materially 
increased the prospects for an early answer (Tr. 351, 352). Lastly, 
there are a substantial number of instances where the specifications 
requirements were unquestionably clear but the. contractor’s per- 
sonnel had not familiarized themselves with the requirements (Tr. 
243-945) or, as was often the case, they were seeking approval of 
deviations oon such Tequirements either before or after the work had 
been performed (Tr. 334,885). a 
_ Even if it could be said. that it is entirely cba from the record. 
before us that the architects or the Government, or both, had un- 
| reasonably delayed the contractor to his detriment by the time con- 
sumed in resolving specifications discrepancies (“‘pure” delay), and if | 
there were no countervailing contractor-caused delays, we would still 
be unable to grant relief. The actions of the architects or the Govern- 
- ment in such circumstances would undoubtedly involve a breach of the 
| contractual obligation not to hinder the contractor in the performing. 
89 In such situations relief has een denied where the delays were found to be pentane: 
raneous (Tuller Construction Company ¥. United States, 118 Ct. Cl. 509 (1951)), or where 
the defendant’s delay was concurrent or intertwined with other delays. ( Commerce Inter-. 
national. Company, Inc. v. United States, 167 Ct. Cl. 529 (1964) ). Cf. Tobe Deutschmann 


. Laboratories, NASA BCA No: 73,. 66-1 BCA par. 5413. 
as Appellant’s post-hearing brief, p. 33. 
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ot his contract, but: it would not involve a breach of contract for which 
the Changes clause * or any ee clause contained in the contract 
provides a, remedy. 92 


Delays of the Government and of Segregated Contractors. 


The appellant also asserts (post-hearing brief, pp. 46-63) that the 
Government ‘and segregated contractors °* were responsible for delays . 
which inured to the detriment of the contractor. In large measure, 
however, the appellant has been content simply to establish through 

entries in the three diaries that various delays arose during the course 
of contract performance, without showing either (i) the period of the 
particular delay, or (ii) the manner in which performance of the 
contract as a whole was delayed thereby. | : 

The deficiencies in the proof offered are illustrated by the excerpts 
from the superintendent’s diary (Appellant’s Exhibit “J”) quoted in 
the appellant’s post-hearing brief (pp. 47-51). Of the twenty-seven 
excerpts involved covering the period December 21, 1959 through | 
June 7, 1961, the first five entries 8 relate to delays i in cident to the Investi- 
 2The Contracting Officer may at any time, by a written = snaee and. without notice: to 


the sureties, make changes in the drawings and/or specifications of this contract and within 
the general scope thereof, If such changes cause an increase or decr ease in the amount due 


under this contract, or in the time required for its performance, an equitable adjustment : 
shall be made and the contract shall -be modified in writing accordingly, Any claim of the | _ 
Contractor for adjustment under this clause must be asserted in writing within 30 days - 


_ from the date of receipt by the Contractor of the notification. of change: Provided, however, 
That the Contracting Officer, if he determines that the facts: justify such action, may 
receive. and consider, and adjust any such claim asserted: at any time prior to the date af _ 
final. settlement of the contract. If the parties fail to agree upon the adjustment ‘to be 
made the dispute shall ‘be determined as provided in Clause 6 hereof. But nothing provided 
in this clause shall excuse the Contractor from proceeding with the prosecution of the 
work as changed. Except. as otherwise herein provided, no charge’‘for any extra work or 
material will be allowed.” (Clause 3, Changes, - Standard Form 23A, March: 1953 Edition). 
“4 ‘Phe Owner reserves the right to require alterations in addition’ ‘to, or omissions . 
from the work called. for by this: Contract and, should any. such alterations, addition or 
omissions be required, the same shall in no way affect. or make void this Contract. Unless 
otherwise provided in the. Contract Documents, the Contractor shall not be. entitled to- any 


compensation for extra work unless orders therefore are given in writing duly ‘executed © ~ 


by the Owner, and the amount of compensation for such extra work specified in. such 
written orders. * * *” (ART.-58, Changes In the Work. (augmenting Article 3, Standard 
Form. 23A), Specifications, p, A-18, Exhibit “‘A’’). 

9 Blectric. Properties Co., IBCA—443- 5-64. (auareaiee 3, 1964), 1964: BCA par. “4415. 
(“Without considering the merits of the appeal, there is no jurisdiction in the Board ‘to 
consider the claim, for the reason that it is founded, concededly, on the alleged breach 
- of an implied obligation (or possibly an alleged misrepresentation). on the part of the 
Government not to interfere with the performance of the contract’). : 

*% “ART. 5. Segregated Contracts: A. General: It is intended to.receive 4 separate Prime 
Contract Bids on this project. Hach Prime Contractor shall in all respects. consider himself 
as a ‘General Contractor’ as defined in, and for the purpose of these Specifications. Whereas 
an effort has been made to-list and differentiate items to be installed by each prime and 
subcontractor on the job, it shall remain the responsibility of the several Prime Con- - 
tractors to carefully inspect. all the Contract Documents (all of which shall apply to every 


Bidder) and include all that is necessary for a. complete job regardless of where and how eos 


specified: * * *” (Information For Bidders, p. 2, eaeeere nes Exhibit AY). 
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_ gation of the foundation conditions (previously discussed in detail ; in 
this opinion). Some eight of the entries record questions presented to 
_ Longstreth or to the project supervisor without any indication of what — 
_ answer was given or when it was received. Six of the entries reflect that. 
delays had been experienced but their duration is not indicated. In two _ 
instances the period of the delay is either shown or some indication is 
given of its duration as shown by the following entries: (1) August 18, 
1960 (project. supervisor requests 4-day delay in pouring of circular 
columns on 26’ radius wall to permit clarification of placing electrical 
receptacles) ; and (ii) June 6, 1961 (Longstreth calls California to as- 
certain how a particular. cove is to be built after waiting 10 days for 
decision). Other entries record (i) the Government’s or Mr. Long- 
_streth’s efforts to expedite decisions; (ii) the contractor being required 
to adhere to specifications or to establish procedures agreed to at an 
earlier time; (iii) deadlines imposed by the contractor’s superintendent 
for receiving certain information ; and (iv) the issuance of a stop work - 
order by the project supervisor on April 29, 1960 relating to the 527 
radius wall pending the receipt of information from the apehitocks: 
From the testimony offered at the hearing we have more information 
concerning some of the items referred to briefly above. We know, for 
example, that the information affecting the 52’ radius wall (stop work 
order issued on April 29, 1960) was received from the architects on 
May 2, 1960 (Tr. 558). It ne appears that Change Order No. 11 dated 
June an, 1961, covered the work involved in constructing the particular 
cove previously mentioned and that the contractor accepted the change © 
order and the equitable ad ustment to the contract price pe? 
- therein without any exceptions having been taken (Tr. 523-524) 9+ 
The record reveals that in a number of instances the appellant is 
seeking to recover costs allegedly incurred pending a decision on the 
change or changes to be made or increased costs allegedly incurred in 
connection with work not changed, by reason of the delay in the is- 
suance of the change order or otherwise affected thereby. This position 
overlooks the fact that by the express terms of the contract the Govern- 
ment reserved the right to make. changes as the work progressed (note 
91, supra) , and that such reservation has the sanction of the highest 


% The acceptance of change orders in such circumstances: ‘would appear. .to constitute an 
accord and satisfaction. Seaboard Sur ety Oo., note 84, supra. There is no way of telling, _ 


- . however, the amount of claims of this nature which are related to change orders and we 


clearly would not have jurisdiction over such. claims even if we were to find that no 
accord and satisfaction had occurred. ‘There is no _yeason, therefore, for us t3 reach any 
conclusion | en this question. | 
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judicial anthony 95. The Board has consiétently eae upon the < same — 
authority as having established that (i) costs incurred pending the is- 
suance of a change, order are not. subject: to the equitable adjustment 
provisions of the contract,** and that (11). mcreased costs of performing 
work not changed are not recomipensable under the standard provisions 
of Government: construction contracts,” where, as here, there is no 
“pay-for-delay” type clause included among the contract ‘provisions. 
Nor is the situation any different with respect to delays or interferences . 
by the Government not related to the Changes or other contract 
clauses.*> _ y 3 a ee : 7 

The Court. of Claims ie refused to apply the: Rice rule in. cases 
where it has been shown that the Government willfully or negligently 
interfered with the contractor:in the performance of the contract.” 
The Board has no authority to grant relief in such situations, how- 
ever, even if the requisite showing were to be made.!™ | | 

The delays attributed to the segregated contractors are. separately 
identified in appellant’s post- hearing brief (pp. 57-63). In most in- 
stances it 1s not. possibly to tell either the period of the delay or the 
effect, if any, upon the contractor's performance. It is clear, how- 





5 United States v. Rice, 317 U. s. 61. (1942). In ‘ay eecent decision involving the proper 
application of the so-called Rice doctrine the Comptroller General stated: “In: any 
event.*.* * there appears to. be little, if any, doubt that the doctrine at the very least, 
forbids the payment administratively of delay or stand-by costs on unchanged work under 
the Changes Article of Standard Form 234 * * %” (Comp. Gen. Dec. B-161179, August 7,. 
1967). 

% Cosmo Construction Company, IBCA~468—112-64 (August 8, 1966},.73 LD. 229, 66-2 
BCA par. 5736; Peter Kiewit Song’ Company, IBCA—405 (October 21, 1965), 72 I.D. 415, 
65-2 BCA par. 5157 (‘*.* * In United States yv. Rice * * * the contractor was delayed 
-by a change in the location of the building that was to be constructed and there was a 
considerable delay while a new foundation was prepared. The Supreme Court held that 
the overhead: expenses of the. contractor for the period of: delay while the changes were 
being issued and carried out could not be recovered.from the Government.”). .  -. | 

% Peter Kiewtt Sons’ Company, note 96, supra, at p. 421 (“In any event, it is ‘clear that 
this claim is one for the costs of delay and for the ‘ripple’ effects or indirect results stem- 
ming from the issuance of a change order. As such (absent a ‘pay-for-delay’ type of contract 
clause) it is a claim for breach of contract. The contractor does not claim that it was not 
compensated. for the direct costs of performing the ‘changes themselves. In certain other 
claims made’ ‘by the. contractor, the delays and indirect results flowing from Change Order 


No. 1 are asserted to be’ responsible (together ‘with other. causes) for the necessity of a 


continuing the project into the following year. eee 

% Hlectrie Properties Co., note 92, supra; R. G. Brown, Jr., and Company, IBCA-356_ 
(July 26, 1963), 1963 BCA par. 8799 (“It is well settled that in the absence of an express 
_ contract provision such as a ‘Suspension of Work’ clause (not present here). this. Board has 
‘no jurisdiction over a claim for expenses incurred as a result of Government interference 
or delay. * * *’), 

99 See, for example, Peter Kiewit Sons’ Goinana: v. United States, 138 Ct. €1. 668 (1957). 

100 Peter Kiewit Sons’ Company, note 96, supra, at p., 428 (“* * * Breach of this obliga-_ 
tion would give rise to a cause of action in the courts. It is clear that under whatever 


. theory appellant seeks recovery of expenses of delay, interruptions ‘or loss of efficiency | | 


alleged to have been caused by. Government actions—delay in staking. and in the issuance 


of changes or on delay in the form of extended time of performance—the dispute must. 
.gound in breach of contract, where, as in this case, there is no contract provision permitting 

- monetary compensation therefor. As .such ‘it is not within the jurisdiction of the 
ene st Hea 1 ay Ag ee i. 
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ever, that the contract contemplated the award of other contracts 
(note 93, supra), and that the contractor was contractually obligated 
to cooperate with the other contractors involved: on the project. 

_ Several entries in the diaries do establish substantial delays in the 
_ delivery. of.a dimmer board by one of the subcontractors of a segre- 
gated contractor: ( Keystone Electric). The dimmer: board was sched- 
uled for delivery in mid-July of 1961 (LL (8/4/61), Government Ex- 
hibit No. 3), but was not completely delivered ‘until: November 2, 
1961, with’ still further delays: involved: before the unit was made 
operable (S (11/2/61) and (12/28/61), Government Exhibit No. 
11). The excerpts from the diaries quoted by appellant’s counsel also 
record the conscientious efforts by both Mr. Longstreth and the Gov- 
ernment: personnel concerned to expedite the delivery of thé dimmer — 
board. That the contractor was materially delayed by reason of the 
late delivery of the dimmer board to the electrical contractor (and 
the still further delay before it became operable) is atleast doubtful. 
The item was not even mentioned by appellant’s witnesses, although 
testimony was offered as to delays by Segregated ¢ contractors i 195— 

197, 269-276, 413-414). 

Even if the appellant had shown by incontiovertibls evidénce, how- 
ever, both the precise periods involved in the.various.delays attributed 
to segregated contractors and: the adverse effect of such delays. upon 
the contractor’s over-all performance, he would ‘still have failed to 
establish a claim, for. relief.?” a 7 


Phase Changes Attributable to Government Actions. 


Ti hie ‘post: hearing brief (Pp. 64) , the appellant asserts that the 
question of phase changes 2° is. directly related to other aspects. of 
the claim such as ay the auenee! in the location of the building, (il) 


101 Phe Government may wudertake or waar other contenu for additional otk: and 
the. Contractor shah fully. cooperate with such other contractors and Government em- 
ployees and ‘carefully fit his own work to such additional work as may be directed by the 
Contracting Officer. The Contractor shall not commit or permit any act which will interfere 
with the performance of work by any Other contractor or by the Government employees” 
(Clause 12, Pee Contracts,” General Provisions, Standard Form (238A, March 1953 
Edition.) 

102 See Tr ee Land Niureoby: Ine., IBCA-436-4-64_ tGerober 31, 1966), 66-2 BCA. par.. 
5924. Of. Yarno And Associates, ASBCA No. 10257 (April 21, 1967), 67~1 BCA par. 6312. 

103 Mr. Orndorff defined ,‘‘phase changes’? | ‘as changes in the programming (from that set 
up when the project was estimated) necessitated, in part, by the change orders negotiated 
between the parties but also caused by discrepancies on the drawings (Tr. 137). The 
term ‘ ‘rephasing” is often used by the appellant’s witnesses in this connection, as is 
illustrated by Mr. ‘Orndorff’s testimony concerning the effect of the contract being per- 
_ formed. over a 2-year period rather than within the initially scheduled period | Of approxi- 
mately one year, in so. far as the consequences of adverse weather are concerned : ee 

In part, it doubles the effect but more important fis the rephasing of the project. * eo 
Had we been ahead with the project as. was scheduled | by us and as was estimated by us, 
we could have had all of. the. foundation work completed before the winter set in. in 1960. 
and the same in 1961. * * ¥” (Tr. 78). gut hg 
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| discrepancies in the lite and specifications, with neither the pr oj ject | 
supervisor nor Mr: Longstreth in a, position to. give answer's, and (iii) : 
other: delays by the Goverment: as well as by the segregated con- 
tractors. It is further asserted. that all. of these, either singly. or col. 


lectively; delayed the contractor and resulted in his being required - 


to shift his men from one aspect of the job to another with increased . 
delays, increased oS and sometimes increased personnel to do 
the same job. ae 
~The arguments a to support. the ia of phase. changes 
(post- hearing brief, pp. 64-71) ‘are largely dependent for their validity 
upon proof of the’ appellant’s assertion that. the contract required. the 
Cyclorama building ‘to be completed first and within. 180 days (Tr. 
38). ‘The contractual | provision relied upon. is Article 21 (note 38, 
supra), of the plans and ‘specifications (er 208-210). ‘The language 
used in the clause is regarded by the. Board as more compatible with | 
_ the expression of-a desire on the Government’s part 1 to have the Cy- 
clorama completed at an early date so as to permit the hanging of 
_ the. painting, rather than with. the establishment of a contractual — 
| requirement thatthe Cyclorama be completed within 180 days. En-- 
_ tirely. aside from the question. of the literal construction to.be placed | 
upon the language employed in. the clause, however, there are two 
| principal obstacles to accepting the appellant’s view: of the matter. 
_ First, there is the fact that the clause specifically designated “Sequence 


-_ of Worl “e simply provides that work is to proceed in an orderly 
way. The major hurdle for. the appellant to overcome, however, is 


the fact that. the construction placed by the appellant. upon. this clause 


in prosecuting the. appeal is in marked. contrast to the. attitude dis- 


| played by the appellant toward. the purportedly, firm, contr actual ob- 
ligation during the course of contract performance. (S (7/ 13/60) 
(8/26/60). (10/6/60) and (10/12/60), Government Exhibit No 11; és 
Tr. 128-130). ce 

While the appellant’s witnesses testified that the project supervisor 
directed the contractor to proceed with work in the area of the office 
wing, the time when such directions were purportedly issued is not | 
clear from the testimony of either Mr. Orndorff or appellant’s. witness — 
Verbitsky (Tr. 40, 125, 452, 453). Mr. Orndorff. acknowledged, . how- | 


| ever, that when the foundation problem ; arose in the Cyclorama area, aad | 


ms ART 69, Sequence of: Work: Title to divisions and paragraphs in these: contract™ 
documents are introduced merely for convenience and. shall not be taken as a sequence of. 
_ work, and furthermore, shall not. be taken as: a correct or ‘complete segregation of the 
several units‘of ‘materials and ‘labor. No responsibility, either direct .or implied; is assumed 
_ by. the Government, for omissions or duplications by the Contractor due to real or alleged 
error in: “an arrangement of matter in these contract.documents. Work is to Proceed in an 

orderly way.” oe i aaa Dp. A=24, Exhibit tia ae seed, a 
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the contractor was urged to concentrate his efforts in the office wing 


area (Tr. 125). He also acknowledged that work was not commenced _ 


in that area until the middle of the: winter .(Tr. 161). By. resorting 
to his diary, Mr. Verbitsky established that work commenced in the 
area of the office wing shortly prior to February 9, 1960 (Tr. 439, 
440). This was some time after the contractor had pocased: the infor- 
- mation required to resume construction in the Cyclorama area (notes | 
45 and 46, supra). When the contractor finally started work in the 
area of the office wing, there was no interference with his continuation 
of work in the Cyclorama area, according to the testimony given by 
the project supervisor (Tr. 524, 525). | 7 

Exclusive of the ambiguous testimony of appellant’s witnesses, al 
independent review. of the entire record has failed to disclose any 
evidence to support the view that subsequent to J anuary 22, 1960, the 
contractor was directed by the project supervisor—or by anyone else 
on behalf of the Government—to proceed with work in the office wing 
area, Taking into account the testimony offered by both parties, as 
well as the other evidence of record, we find that the contractor’s action 
in proceeding with the work in the office area in February of 1960 
(Tr. 489, 440, 496, 497 ) was for his own convenience, rather than 
because of any directions preores from the Government or the ar chi- 
tects to do so. | 

In the appellant’s view the Construction Progress Chart inieally 
submitted to the Government (Government. Exhibit No. 1) makes 
clear that the contractor had intended to proceed with the work on 
the Cyclorama prior to commencing. with work on the office wing. The 
appellant says that even after the Revised Construction Chart was 
made changing the completion date from November 11, 1960 to Jan- 
uary 25, 1961, it was still his intention to complete the Cyclorama 
building first. After carefully examining these exhibits and taking 
into account, the testimony offered in connection therewith, we.con- 
clude that neither of them are of value in establishing the appellant’s 
intentions in this respect. 

_ Appellant’s counsel attributes significance to the fact that the ical 
progress chart (Government Exhibit No. 1) showed a starting date 
_. of November 18, 1959 and a completion date of November 11, 1960. 

In the Board’s opinion it would be surprising if a progress chart 
submitted on December 8, 1959 (Tr. 166) would show anything dif- 

ferent, since both the starting date and the completion date are simply 
the beginning and- the end of the contract period as established by 
reference to the receipt by. the appellant of the notice to proceed on 
November 17, 1959 (Exhibit: No. 5). The later progress chart (Gov- 
ernment Exhibit No. 2), showing a starting date of January 25, 1960, 
and a completion date of J anuary 25, 1961, is no more revealing. The 
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- Sorae date was the first day of work ieee the roeae by fies 
contractor of revised drawings for certain footers in the Cyclorama — 
area on January 22, 1960 (Exhibit E-16), with the completion date 
apparently established on the basis of allowing one year aoe oS : 

revised starting date for the completion of the work. | 


The lack of probative: value of the progress charts was also shown — 


by the testimony. In response to a direct question from the hearing 
-. Officer as to what the initial progress chart reflected with respect to 
- whether the Cyclorama building was to be constructed. first, Mr. 


sf Orndorff stated : 


It indicates that the major portion of the conerete work aad the structural | 
steel was to be completed at an early date which was a major part of the work > 
on the project (Tr. 211).. 

Further questions by appellant’s counsel elicited the ee unrfor- 
mation with respect to Government Exhibit No. 1: (i) concrete walls 


have to be completed before the structural steel deck is erected; (ii). 


structural steel was to be completed about July 12, 1960, in accordance 
with the contractor’s schedule; (iii) the starting and finishing dates 
for the contract work; and (iv). the appellant seemed to agree that 
the job could be done in the time approved by the architects. All of | 
this information was apparently intended to demonstrate that the 
‘Cyclorama building was to be completed first.1°> The fatal weakness 
in this line of argument is that not only the Cyclorama building but 


also the office wing is comprised principally of concrete. This is _ 


clearly shown by the record and appears to have been’ acknowledged 
by Mr. Orndorff in his testimony concerning protograph: daca | 
as Government Exhibits 10-J, K and L.1% : | 
Testifying: as to the appellant’s claim of phase sence the proje on 
supervisor invited attention to Government Exhibit No: 10-1, a photo- 
graph showing the forms for a pier of the greater ramp on the west 
side of the building and apparently taken in June 1960. As to the 
photograph he observed: “If he were primarily interested in getting — 


_ the Cyclorama finished it seems foolish to go out and © work such . | 


as this indicates * * *” (Tr. 530,531). | | 
In so far as the record discloses, the ee ee affioat received no | 
notice of the changes in. phase claim for. many months after actions 
by the Government or by. the architects were supposed to have required 
the phase changes. The absence of such notice would represent some- 
38 No ‘comparable effort was made to show the significance of the later progress chart 
(Government Exhibit No. 2). It is perhaps worthy of note, however, ‘that while Mr. Long- 

_ streth acknowledged. that. his signature appears on the revised progress chart. approved 
on December 19, 1959 (Tr: 166, 167), he unequivocally denied that the revised dates for 


commencing and completing the. contract work. were in-his handwriting (Tr. 346, 347)... 
1oe ‘7 A, It indicates that we were working on the entire area [at] the one time and 


coming up with the conerete. work as opposed to our originally contemplating on concen- a 


: rating on the cyclorame: area.” (tr. 378). 
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thing of a Biedos if we were to accept the testimony offered by 
appellant's witnesses at face value. 

_ In view of the importance to be ascribed later to the appellant’s 

inability to proceed with the work in the Cyclorama area as allegedly 


| planned, the question quite naturally arises as to why the subject was _ 


not even mentioned in the appellant’s claim letters of February 29, 
. 1960 (Exhibit C-6), March 15, 1960 (Exhibit C-4d), and March 29, 
1960 (Exhibit C-4a). Those letters pertain to the upward adjustment 
‘in the contract price desired by reason of accomplishing the founda- — 
tion revisions called for by Drawings R~8 (1/19/ 60), R-10 (2/2/60), 
and R-12. (2/12/60). A more significant factor is the appellant’s - 


silence in this respect when confronted with the contracting officer’s 


letter of June 3, 1960 (Exhibit E-15) expressing concern about the 
lack of progress on the Cyclorama. In the detailed reply of June 13, 
1960 (Exhibit E-16), the appellant not only makes no reference to 
a change of phase but uses the following language to express his 
apparent satisfaction with the progress being made or that antici- 
pated: “Based on the above and following facts, our best estimate is 
that the Cyclorama:section and in most part the Office section will be © 
closed in about 31 October 1960. This bears out pretty well temenvise 
awith our original intentions.” (Italics supplied.) = _ 

A. year later (claim letter of June 12, 1961, Exhibit No. 1) the con- 
tractor appears to have advised the contracting officer for the first 
time that a change of phase had seriously interfered with the perform- 
ance of the contract. Even then, however, the contractor merely asserts 
that due to various types of delays for which the Government or the 
architects were responsible, he was. precluded from first proceeding ~ 
with the construction of the 16’ radius drum and the Cyclorama. floor. 
as planned. As a consequence he’ reportedly had to commence the 62’ 6” 
radius upper wall out of phase in order to avoid having to do such — 
_ work during the winter of 1960-61 or postponing it to the late spring 
of 1961 with: the resulting. loss. in: efficiency. and greatly. increased. 
costs of contract performance. Neither then nor in the supplemental 


information furnished more than a year later (letter of July 10, 1962, 


Exhibit S-5) did the contractor make any reference to having planned 
its work on the basis of. completing the Cyclorama within 180 days. 
Neither of these letters makes any reference to Clause 21 _ (note 38, 
supra) which the appellant now says played so important a part in its. 


-- plans for. proceeding with the work. In fact, the record reveals that. 


this clause was not: even mentioned by the contractor until referred to 
by Mr. Orndorff in his testimony at the hearing i in May of 1965. 

_ A related question is the contractor’s failure to make any effort to 
eae costs. as they were incurred. We conclude that this step would | 
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have been taken if, as the appellant now maintains, the changes in — 

phase resulting from an assortment of Government actions had a, cat- 


_ astrophic effect upon the contractor’s performance. The claim as pre- 
sented also fails to distinguish between phase changes attributed to 


the delay in the issuance of change orders and those involving other — 


4 delays or interference on the part of the Government, the architects or 


the segregated contractors. As all of the change orders exclusive of 


Change Order No. 1 were accepted without reservation of any kind, 


they would appear to constitute an accord and satisfaction not only 


_ of the claims asserted with respect to such change orders but those that 
_ could have been asserted (or reserved) as well. It is not possible on 
this record, however, to separate the costs related to veeee orders: 
from those attributable to other indicated causes. — 3 
One of the other indicated causes, an alleged lack of decisions on 
the job by the project supervisor and by Mr. Longstreth, is not borne | 
out by numerous entries in all three of the diaries. These entries amply 
demonstrate that the project supervisor repeatedly made decisions re- 
- specting adherence to the specification requirements, as was confirmed 
by the testimony of Government witness Smith (Tr. 500-502). The © 
project supervisor admittedly refused to make decisions in areas 
clearly outside the scope of his authority such as. (1) request by the — 
contractor for deviations from the specification requirements, or (11): 


questions of interpretation of the specifications, in so far as they per- 
tained to the design or appeared to involve conflicts between the vari- 


ous provisions or represented apparent omissions from oS drawings _ 
(Tr. 501, 506-521, 559). | | 
‘The entries in the varlous diaries asc show hat Mr. Longstreth 


tr ‘equently made decisions on the job related to questions of Interpre- A 


tation of the specification. requirements i in areas where (i) the project — 
supervisor had considered the: question presented to be beyond: the 
scope of his authority, or (ii).as appears to have been more frequently 
‘the case, the questions had been reserved by the contractor’s superin- — 
tendent for presentation to Mr. Longstreth on his weekly visits to. the 
job. There were extensive comments in the Longstreth diary, as to 


. which he had requested no action on the part of the architects in Cali- 


- fornia. Those entries aie for the most pares decisions that had — 
been made by Mr. Longstreth. 2 ? | 
- During the course of contract Beton the contractor’ S apiece | 
of the importance of decisions by Mr. Longstreth relative to the orderly 
_ progress of the work appears to have boot quite different from the pic- 
‘ture presented by appellant’s. witnesses at the hearing. An entry — 
tecorded: 4 in the epee! ject aro ee S cy a in the prey ject, ae 
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trates the variance between the contractor’ S$ vlew a that time and as 
later advanced at the hearing.” aes ss : 
Assuming, however, that there was considerably more. substance to 
the contractor’s contentions respecting lack of supervision and other 
“matters said to have caused phase changes, the contractor would still 
not be entitled to any relief in this forum. Upon careful consideration 
of the terms of Article 21 (note 88, supra) in the light of the other 
provisions of the contract and the conduct of the parties throughout 
the entire period of contract performance, we are unable to con- 
clude that Article 21 or any other clause contained in the contract 
established a sequence of work as a contract requirement. Absent a 
showing that the contract required the contractor to proceed in a par- 
ticular way, the fact that the contractor may have intended to com-— 
plete construction of the Cyclorama before it did any work in the 
office wing, or the fact that it may have intended to complete the 16’ 
radius drum and the Cyclorama floor before it proceeded with work on 
the 62’6”’ radius wall, as well as the further fact that it may have been 
precluded from accomplishing some or all of these objectives by the 
actions of the Government, the architects, the segregated contractors, 
or all three combined, would not present a case cognizable under the 
Changes clause or any other clause contained in the contract.2° 


Delay in the i ssuance of the Notice to Proceed : 
Although not discussed in appellant’s post-hearing brief, the con- | 
tractor’s initial claim letter of June 12, 1961 (Exhibit No. 1) advances 


10T «¢.% &* T showed Mr. Orndorff the condition. of the railing at Stairs #1. He thought it 
would be better to wait for Mr. Longstreth’s visit next Wednesday and get an immediate 
settlement from him rather than to write to the architects about. ‘it. This is a question of 
the railing of the stairs not lining: up with the railing of the lobby” (Ss tees 
Government. Exhibit No. 11). 

_ 18 General. Electric Company, IBCA—451-8-64 (April 13, 1966), 7 3 I. D. 95, 66-1 BCA par. 
5507 (‘* * * the overriding consideration in interpreting a contract is.the intention of the 
-parties as gleaned from the contract: language employed, the circumstances: surrounding 
the execution of the contract, and the conduct of the parties. *).; Flora Construction Com- 
pany, IBCA—180 (June 30, 1961), 61-1 BCA par. 3081 (“It is well settled that the conduct 
of the parties. before a controversy arises, is of great weight, if not controlling, in the 
interpretation of a contract *.* *??).. 

109 Weardco Construction Corporation, IBCA-48 (September 30, 1957), G4. LD, 876, 57-2 
-BCA. par. 1440 “(The Board:is unable to find in the facts-of this case any, basis for applying 
clause 3 of the General Provisions. * * * From the record in-the present case it seems quite 
lear that the unavailability of the venturi tubes caused appellant to make a shift in the 
sequence of operations it had planned to follow, and ultimately led to a. cessation ‘of all 
work under the contract. * * *” 

Reduced to fundamentals, appellant's claim is that by the ‘délay- in. ‘furnishing the 
venturi tubes the Government broke its contractual obligations and: thereby made. more 
costly appellant’s performance of its own obligations under the contract. Clause 3 was. not 
designed as a mechanism for the adjustment of claims for breach ef ‘contract, and the 
rule of the Rice case that time, not money, is the measure of equitable adjustments for 
delay, applies to it as well as to clause 4’), 

See also Lenry, Inc. et al. v. United States; 156 Ct. Cl. 46 (1962), ‘affirming Appeal of 
Lenry, Ine., and Wiliam P. Bergan, Ine., ASBCA No.. 4674, 58-2 BCA par. 1849, in- which 
the Court stated : x & * there is no indication in the record that defendant knew, or should 
have known, of the particular method of operation originally selected De the plaints, since 
it formed no part of this contract, * * #7 
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the. geeeae that the Government delayed the issuance of the nptics . 
to proceed and that this also impeded the contractor In the perform- | 
ance of the contract. : 

The bids were opened on September 09, 1959. The notice to pieced 
(issued on November 16 , 1959) was acknowledeed by the contractor on 
November 17, 1959 (Exhibit No. 8), establishing November 18, 1959, as 
the first day of the 360-day contract period. As the contract was in 
excess of $200,000, it was subject to approval by higher authority 
(Exhibit No. 6). The approval was obtained on October 19, 1959 (Ex-. 
hibit No. 2). The approved contract was delivered to the contractor 
for execution on October 28,1959 (Exhibit No. 1), in confirmation of 

the award made on September 30,1959 (Exhibit No. 2). | 
From the record it appears that the contracting’ officer may have 7 
delayed the issuance of the notice to proceed because of advice from — 
the contractor of an anticipated difficulty in procuring steel (Exhibit 
A-1). Once the contractor was notified of approval of the contract, he 
was in a position, of course, to place orders for required materials and 
to otherwise prepare for the performance of the contract. 

We make no determination as to whether the 49 days that elapsed 
between the date the bids were opened on September 29, 1959, to the 
date the contractor received the notice to proceed on November 17, 
1959, represented an unreasonable delay in issuing the notice to pro- 
ceed. If we were to conclude that the Government unreasonably de- 
layed the issuance of the notice to proceed, we would be without any 
authority to provide relief. ee 


- Specifi Claims 
Claim Nos. 1, 2, 3, 4, 5, 6, 9, 10, 18, 14, 18, 19, 20, 21 and 22 


All of the above-enumerated claims ™ are predicated upon delays 
by the Government or the architect *” or upon changes in phase from 
the contractor’s. programming allegedly attributable to such delays. 


10 Clifford W. Gartzka, IBCA—399 (December 24, 1964), 71 I.D. 487, 65-1 BCA par, 4662 
(‘Since the contract does not authorize a price adjustment for a delay in giving notice to 
proceed, a claim for additional compensation on the ground that the giving of notice to 
proceed was unduly delayed is not cognizable by the Board. Such a claim is one for breach 
of contract, as distinguished from a claim under the contract. In the absence of specific: 


‘authorization. for their consideration, claims. for breach of contract arising from Govern- | 


ment delay are beyond the jurisdiction of eonmacne officers and boards of contract appeals 
to determine * * *’’), 

i1/The numbering avaiei sciployed Kouiden ona: to that used. by the eenanon in ‘the 
initial claim letter of June 12,°1961 (Exhibit No. 1). and maintained in the supplemental — 
information forwarded with the letter: of J uly 10, 1962. (Exhibit Be o)s as. we as in the: 
appellant’s. post-hearing brief (pp. 2-9). 8 
2 At least one of the claims also involves alleged interference or ‘ans by sageeentea 
contractors. (Tr: 195), but no effort has been made by the appellant to separate the costs 
attributable to. ene cause from uno that resulted from ones causes pe delay. 
} 


1 
1 
: 
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A brief resume of the claims in question with appropriate references _ 

to the findings, the exhibits and the transcript appears below. — 

— Olaim Nos. 1 and 2 (810,387.16)*#*—Additional cost of plywood 
and form lumber, cutting and form fabrication labor. The two claims — 
"were consolidated by the letter of July 10, 1962 (Exhibit S-5). Both 

- claims are based upon.a phase change which allegedly resulted from 

Government delays (Findings, p. 59; Tr. 14-18, 142-145, 214, 474). 


Claim Nos: 3 and 4 (87,480. j0)—Additional cost of field. ecraaad -_ 


($4, 298.40) | and general overhead ($3,182) during the period from 
December 1, 1959 to January 25, 1960. The amount claimed represents 
stand-by eet pending decisions by the Government and the archi- 
tects on the revisions to the foundation required by reason of the con- 
dition encountered at certain of the footers (note 6, supra), as well as 
other delays for which the Government or the architects were al- 
legedly oe (Findings, PP. 59, 60; (Tr. 18-27, 145-149; 214, 
215, 474). | 
aan Nos. 6 and 6 ($2, 679. 46) Additional igher ant scpient 
costs attributable to rephasing and stretch-out of the work for which 
the Government was allegedly responsible and which necessitated com- 
pletion of the foundation under adverse: weather conditions with a 
consequent decrease in labor efficiency and -an increase in ‘cost for 
equipment and supplies. The consolidation of the two claims was 
effected by the letter of July 10, 1962 (Exhibit S-5), which alse re- 
duced the amount of the agoropate claim to the figure sewn ae | 
ings, pp. 60, 60a; ‘Tr. 27-82, 149-151, 474). | 
Claim No. 9 (82, 904,48) Addition cost Se rental for eal seaf- 
folding incurred as a result of phasing changes from December 11, 
1959 to December 12, 1960, for which the Government is said to have 
been responsible and which resulted in the contractor undertaking to 
commence the Cyclorama wall before the Cyclorama floor to avoid 
winter conditions for work on the wall. The amount of the claim was 
increased to the figure shown above by the letter of J uly 10, 1962 
(Exhibit 8-5). hich also provided additional details as to ae basis 
for the claim (Findings, p. 61; Tr. 37-42, 156-159). ee | 
Claim No. 10 ($1 200) —Additional amount paid to the structural : 
steel subcontractor for adding staging required by reason of revision 
of work phasing to advance the progress of the 62’.6” ribbed wall out 
of Sequence and prior to construction of the 16’ radius wall. Thechange | 
in phasing 1 is attributed to delays by the Government and-the archi- 
_ tects in connection with the foundation revisions and delays ‘by the 
architects including those related to construction joints. Appellant’s 
_ Exhibit “A” shows that the $1,200 involved was billed to the oui . 


13 Note 2, supra. 3 
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‘as an extra by the subcontractor concerned ante Mt, supra; » i ‘ndings, | 
p. 62; Tr. 42-48, 159-166,220), | 
- Glaim, No. 13 ($466. 50)—A ditional cost of ejuipment sates for 
-re-excavation and backfill of columns J to Q allegedly due to original 
work stoppage and resultant weathering of footer excavations. The 
letter of J uly 10, 1962 (Exhibit S-5) reduced the claim to the amount 
shown by eliminating the $165.60 formerly claimed for labor costs. 
(Findings, p. 63; Tr. 50-52, 170-172) ™ F 
Claim No. 14 ($142. 60)—Additional cost of removal, cleaning and — 


7 replacement of reinforcing steel ramp pier, south and weet wall foot- 


ings, purportedly incurred by reason of weathering through work 
stoppages for Government revisions and decisions—two days (Find- 
— Ings, p. 64; Tr. 52-58, 172-174, 474). ? 
Claim No. 0.18 (83, 357. 46) “2A dditional cost of ie. because of wage » 
increases during the period from September 15, 1960 to April 30, 1961, 
- allegedly necessitated by work stoppages for revisions, pephacing of 
work and lag time for decisions of the Government. The amount shown: 


a includes taxes and 3 insurance and reflects the reductions made in the 


initial claim by the letter of J uly 10, 1962 (Exhibit S-5; af Ds 57-80, 
- 178-180, 222, 4°74). | 
Claim No. 19. (831. 000) er cost. of general. wechena ale 
legediy incurred by reason of work stoppages for revisions, rephasing 


of work and lag time for decisions of the Government from Novem- _ 


ber 1, 1960 to September 15, 1961 @ $3,000 per! month. According to Mr. 
7 Orndorff, the figure shown was arrived at in his bookkeeping depart- 
ment by comparing the progress against the expenditures made on the 
cost control which reflected a loss of that amount of money (i Findings, a 
p. 66; Tr. 59, 180-183, 221-299) 5 

C Ven No. 20. ($12; 787 60)—Additional cost: of field overhead ex- 
-penses allegedly incurred by reason of work stoppages for revisions, 
-vephasing of work and lag time for decisions of the Government from 


November 1, 1960 to September 15, 1961. Mr. Orndorff explained that, 
by the term ‘ ‘rephasing of work” he means changes in his construction 
program that were brought about by delays of the Government which _ 


interfered with peOeree) ot the work een ie 66; Tr. 60-61, 183— 
— 189, 221-222, 404). 7 


— 44 Footnote 2, ‘supra: or ca : 

5 The partial explanation and justification furnished foi various claims by the jethes 
of July 10, 1962 (Exhibit S—5) did not include Claim Nos. 19, 20, 21 and 22, The statement — 
in. the letter “The balance of this information will. be submitted to you. within the. next 


 féw days’? presumably. refers to. these claims. No further explanation. or ‘justification. of 


these several . claim items. was furnished to the Government, however, prior: to the hearing a 
on the appeal 2 in May of 1965. - . ; 
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_ Claim No. 81 ($7,049.75)—Additional cost of equipment by reason 
_ of work stoppages and phase changes allegedly resulting from revi- 
sions and lag time in decisions by ‘hie, eye pany: ans Ss, p. 66; 
Tr. 61-63, 189-192) . 

Claim No. 22 ($83,404.66 taal abe: eee siicvenly incurred 
by reason of work stoppages, phase changes and adverse weather re- 
sulting from revisions and lag time for decisions by the Government, 
as well as from interference by segregated contractors. The amount 
shown above includes taxes and insurance. As indicated, some part of 
the claim is attributed to alleged interference by soprepated contrac-. 
~ tors. The appellant has made no effort to separate the portion of the 
claim related to this cause, however, and we are unable to do so. 

Although the amount claimed tor Claim No. 22 covers labor costs 
thr siphoust the project from beginning to end (Tr. 198), Mr. Orndorff 
_asserted that there was no duplication of labor costs included in other 
items. He distinguished the claim from the other 21 items on the 

grounds that the other items refer to a specific phase or delay, while 
the instant claim represents recorded costs of lost time, generally speak- 
ing. (Findings, p. 67; Tr. 74-80, 137-139, 192-198, 473-476). | 

In the post-hearing brief appellanit’s counsel states that due to the 
regrettable lapse of time, the majority of the claims must be treated 
in only a, general fashion (appellant’s post-hearing brief, p. 14). The 
delay in processing the claims does not explain, of course, the appel- 
lant’s failure, when costs were incurred, to segregate them in relation 
to the principal claim items.“* In an eff ort to partially overcome this © 
failure, appellant’s Exhibits C, D, E, F and G were offered into evi- 
dence. All were admitted over the strenuous objection of Government’s 
counsel, From.an examination of the exhibits and the testimony offered . 
in connection therewith, it is apparent that all of the principal items 
of claim have been presented on a total cost basis, as was acknowledged 
in testimony offered on behalf of the appellant (Tr. 469-473). 

Appellant’s counsel asserts that the best evidence that the claim © 
should be allowed in its entirety is to be found in a letter written by 
the California. | architects as early as June 30, 1961 (appellant’s post- 
hearing, brief, p. 81). In support of this: statement the following a 
sage 1s auoted: from the letter : | | 

Contractor’s claim for extra payment is based on he coneiing factors: 

1, Delay in site preparation by Preliminary Grading Contractor. 


Die Delay due to necessity for redesigning Cyclorama foundations: 
3. Delays caused by: supervision policies. of the Architect, 


116 FT, ‘R. oF 5 enderson & Co. et al., on ‘motion for reconsideration, ASBCA. No. 5146, 61-2 
BCA par. 3166 Gar # Whether there existed a formal change order or not, appellant, 
acting as a prudent contractor and aware of its potential claim, should have kept TeCOECS 
| SGECEME the extra costs attributable to the de facto change.’’). 
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4, Added costs due to.a different construction sequence than originally -con- 
templated by the Contractor. 
5. Changes in scope of work. 
We have the following comments to make regarding the above factors: 
1. We believe Contractor’s statement is eorrect, but have no direct knowledge © 
regarding “Preliminary Grading.” (Exhibit D-1.) | 


Contrary to the assertions of appellant’s counsel, the ition In ques- 
tion directly assails or seriously. undermines the appellant's position 
on all of the principal elements of the claim, as demonstrated by: the 
California architects’ comments upon factors 9, sand 4.47 | 
- We need not concern ourselves. further, however, with the merits 
of the various claims listed above. Without exception, all of such 
claims are based upon delays of the Government or the architects, or 
by both, or upon changes in phase of the contractor’s operations said 
to have been necessitated by such delays or by interference from the. 
segregated contractors. Assuming that the alleged delays. by the Gov- 
ernment and by the architects and the resultant changes in phasing, as 
_ well as interference by the segregated contractors, had been established 
by unassailable evidence, we would have no authority to provide re re- 

ui “ig, ‘It is correct that Cyclorama foundations required. redesign and that construction 
was delayed as a result.. The Contractor's Ss account of this’ change omits: the roHOmine 
relevant considerations : 
'.. “a. Contractor requested a large extra payment for this work and we think: it. has been 
‘approved and paid * *-*, . . 
. “b. [Sets forth the zante: relating. to Orndorf’s: use of an underweight bance. for pile . 
d@tiving.J - 
~~ “e, Location of building as ‘established ae National: Park ‘ieveiée ‘did. side eoreeepond: 
to that used for foundation investigation and contract drawings. This does: not affect. 
' Contractor’s elaim for extra. payment. but does affect Foundation Engineer’ s and our 


responsibility for initial foundation design. We do not feel that we should accept any 
_ responsibility for delay in foundations. The supplemental foundation report. was received 


Friday, January 15, 1960 and pie driving ormarton: was ‘sent by. telegram on sfonde) fi 


January 18th. . 
3, Regarding the question of supervision delays, Longstreth frequently phoned us about 
field problemg and the decisions in these instances. were’ no more. delayed ee for a 
typical local job. See further comments below. 

“4, The extra requested for the change in: construction sequence apparently vepresents 
most of the total claim. So far as’ we know, the Contractor changed the sequence without 
formal notification to the Owner om Architect that it: would be changed or that any extra 
cost would be. involved. If so, we should think he must have forfeited any right to extra 
Payment. 

© ie Regen a rng nee * ; 7 ° 
“Several references are made to delays due to supervision procedure. The Contract Docu- 
ments clearly designate Neutra and Alexander as the Architects and set forth their location 
- without question. * * * As far as we are aware, most of the decisions which have been 
.Teferred to this office have been the result of a desire on the part of the Contractor to 
modify.something called for by the Contract Documents for. one reason. or another. * * * 

“In any event, we deny that. supervision. delays, except those attributable to the Con- 
traetor’s own requests or problems, have any weight in the Contractor’s claim for additional 
funds. Attention is also called to ART. 33D, requiring the Contractor to give written notice 
within five days if any detail drawing, after it is submitted after the Contract Drawings, 
calls for additional costs. Also note Art. 49 requiring that shop drawings be submitted no _ 
later than four weeks in advance of the time corrected shop drawings are required, * * *” - 
(Letter of J une 30, 1961, oe D-1).. 
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lief in the circumstances of this case.!*® Accordingly, Claim Nos. 1 
2,8, 4, 5, 6, 9, 10, 18, 14, 18, 19; 20, 21 and ie are pene dismissed = 


outside the rove of our aie aie. 
Claim Nos. 7,8; i, 15, 16 and a 


The above- listed claims are all based’ upon. instructions allegedly : 
received from the project supervisor or from Mr. Longstreth which, 
in the appellant’s view, called for the performance of work not. re- 
‘quired by the terms of the contract. In denying these claims the con- 
tracting officer relied principally upon the contractor’s failure to ad- 
here to the provision of the contract”? respecting changes (note 91, 
supra), specifications and drawings; *2° and intent. of documents. 121 - 
In addition, the contracting officer called attention to the following: 
(i) comparatively early in performance the contractor was specifically 
told that he was not to proceed with any contemplated changes without 
written authorization from the contracting officer; (11) according to 
the report submitted by the: project: supervisor, alte extra work and 
changes requested by the Government which the contractor indicated 
at the time would result in extra costs were covered. by change orders; 


48 United States v. Utah Construction and Mining Co., note 14, supra; United States vy. 
Rice; note 95, supra; Lenry; Inc. vy. United States, note 109,. -supra; American Cement 
Corporation, note 16, supra; Simmel-Industrie Meccaniche Socteta Per Azioni, note 17, 
supra; Seat and Company; note 85, supra; W. Rk. 8. Pavers, Ine., note 86, supra; Blectric 
Properties Co., note 92, supra; Cosmo Construction Company, note 96, supra;. Peter - 
: Kiewit Sons’ Company; note 96, supra; Tree-Land Nursery; Inc., note.102, ‘supra >and 

Weardco Construction Corporation, note 109, supra. See also Wiener Lue., IBCA—268 
. (April 11, 1961), 68 I.D. 107, 61-1 BCA par. BOOS. - . a 

9 Findings, pp. 36-41. 

-. .29 “The Contractor shall. teak on the werk a copy. of the deveined ane specifications. and 
shall at all times give the Contracting Officer access thereto. Anything. mentioned in. the 
specifications and not shown on the drawings, or shown on the drawings and not.mentioned 
in the specifications, shall be of like effect as if shown or: mentioned in both. In case of 
difference between drawings and specifications, the Specifications shall govern..In any 
case of discrepancy either in the figures, in the drawings, or in the specifications, the matter 
‘shall be promptly submitted to. the Contracting. Officer, who shall promptly make a determi- 
nation in. writing. Any adjustment by the Contractor without this determination shall. be 
'.at his own: risk and expense. *.* *” (Clause-2; Specifications. and DEREK: ‘Standard 
- Form 234, March 1953 Edition, Specifications, Exhibit HAP )s | 
| M1 “ART. 33. Intent Of Documents * * * D. Thé general. character. of the detail work 
is shown on the. Contract Drawings, but minor modifications may be made in the shop 
_ drawings. The Architect may furnish additional details to more fully explain the work, and 
same shall be considered a part of the Contract. Any work executed before receipt of such 
details, if not in accordance with same shall be removed and replaced or adjusted, as di- 
rected, without expense to the Owner. Should any detail submitted: later than the contract 
. drawings be, in the opinion of the Contractor, more élaborate than the seale drawings _ 
‘and the specifications indicate, written notice thereof shall be given to the Architect. 
within (5) days of receipt of same. The claim will then be: considered, and if justified, said | 
detail drawings’ will be amended or the extra work authorized. Non-receipt of such notice. 
‘shall relieve the Owner | of any claim.” (General Provisions, epecnenons) p. A-8, 
. Bxhibit An) | ; oe. 
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and (ii). the contractor accepted without aunicatan the 96 change 
orders issued during the course of contract performance??? 
Claim Nos. 7? and 8 ($670)—The supplemental data forwarded : 
with the contractor’s letter of July 10, 1962 (Exhibit S-5), consoli- 
dated Claim No. 7 ($280). and Claim NS: 8 ($290) as initially filed on 
June 12, 1961 (Exhibit No. 1). The following explanation is offered for — 
the combined claim: “The work of machine re-excavation of footers 
Q, U and J, and excavation of excess material in the lobby #1 and 
guide room area, was performed on the dates of January 29 and Feb- 
ruary 1, 8, 9, 17 and 18, 1960. This work was necessitated by sluffing of 
— footer ereigation during the period of work stoppage ordered by the 
agency and failure of the rough grading contractor to complete its 
excavation. On February 22, 1960, contractor was compelled to remove — 
a portion of stone fence not included in original excavation quantities 
* * * This work required 14 hours time of a fully operated backhoe 
@ $35 per hr. and 4 hrs. time of a fully es D4 dozer @ $20 per 
hr.—Total Equipment Cost—$57 QO ; 
The contracting: officer denied both of the claims on the erounds: 
(i) it was the contractor’s responsibility to maintain the footing ex- 
cavations in proper shape until the concrete was placed; (ii) the re- 


moval of the stone wall at the south end of the building was performed 


by another contractor because the contractor’s quotation of October 
24, 1960, was considered unreasonable for doing that work; and (iii) - 
- the project supervisor remembers that the contractor’s superintendent 
complained about the level of the ground in the general ‘area of the 
office (lobby. number 1 and guide room) but excavation for footings 
proceeded in this area and, as no claim for extra work was Dane, 

no change orders were issued covering this work. : 


_As to the stone wall involved in Claim No. 7, the contr acting officer : 


‘appears to have overlooked the fact that the contractor is claiming 
for the costs involved in removing a portion of the stone wall at the 
south end of the building on February 22, 1960 (V (2/22/ 60), Appel- 
lant’s Exhibit “J *), This could hardly have been affected by what. 


transpired on October 24, 1960 (Exhibit C-7e), or thereafter (Ex. 


hibit, C-Th). The finding that no change orders were issued covering 
excavation in the area of lobby number 1 and the guide room was con-. 
_tradicted by the testimony offered by the Government at the hearing. — 
Asked about an. entry pertaining. to this work in the diary of the | 
_ contractor’s superintendent, on February 18, 1960 (Appellant’s Exx- 
122 We have ofeviously. ‘found that the aontractems letter of March 29, 1960. (note 73, 


supra), excepted Items 2 through 7 of the claim submitted for foundation revisions from ~ 
the terms of Change Order No. 1. 
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hibit “J”), the project supervisor testified that. the work in aaesiaa es 
was performed pursuant to Drawing R-4,* and that coverage there-_ 
for was provided by Change Order No. 3 (May 10, 1960), under 
which the contractor was paid the sum of $499.98 (Tr. 521-522). No 
effort was made to impugn this testimony upon cross-examination 
and no rebuttal testimony was offered.1*+ = | 
_ The Government offered no testimony to refute Mr. Omdorft’s 
assertion that the work involved in the re- excavation of footers at 

Colwnns Q, U and J was at the direction of the project supervisor. © 
Especially noteworthy is the fact, that all of such work, as well as the 
removal of a portion of the stone wall at the south end of the building, 
was performed during a time when the contracting officer acknowledges | 
that changes in the work were being made.-without written authoriza- 
tion. Pronk him (Contracting officer’s letter of February 29, 1960, Ex- 
hibit F-1). While the project supervisor testified that the: portion of 

the stone wall removed by the contractor was to provide access to the 
site, this view of the matter appears to have been advanced for. the 
first time at the hearing (Findings, p.:61). There is nothing in the 
record to indicate that the contractor has been paid for this work. 

We find that the appellant has shown by a preponderance of the 
evidence (i) that the work covered by Claim No. 7 was in excess of the 
contract requirements; (ii) that it was performed at the direction of 
the project supervisor with the actual or constructive knowledge of the. 
contracting officer; and (111) that. the contractor has not been com- 
pensated therefor. So finding, Claim No. 7 is aac allowed 1 in the 
amount claimed of $280.125 

We find, however, that the appellant. has failed to show by a pre- 
ponderance of the evidence ?** that he is entitled to additional com- 
pensation for excavating excess material im. the noeny No. 1 and guide 
room area. Claim No. 8 is 3 therefore denied. 

Claim No. 11 ($1,700)—The claim is described in the contractor’s 


letter of June 12, 1961 (Exhibit No. 1) as involving the “extra cost _ 


of framing and palecthelene sheeting to enclose structure, and heating 
for winter work.” The amount claimed is comprised of the sum of 
$500. for: polyethelene material and labor and the sum of. $1,200 
for temporary heat for a 3-month period at the rate of $400 per month. 
128 Commenting upon the iiauouwhin of Drawing R-4: 4s the contract price in the letter 
of March 21, 1960 (Government Exhibit No: 5), the contractor states: “Addition to 


contract for sum of $615.70 in accor dance with our submittal dated 8/15/60.” _ 
. 24 Wor the testimony offered. with respect” to ‘these claims, see a PP. 88-87, 


_ 151-156, 256-257, 280-282, 497-500, 553. 


125 1, B. Fowler & Co., Inc., IBCA—294 (October 28, 1961), 61-2 BCA par. 3168. . 
126 R. H, Halt Construction a al et as ‘TBCA~465-11-64 eens 26, 1967 ),6 67-2 
BCA par. 6597. . . ao . ; es 
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In daigine the inn the contracting sothicee referred i Article 20 of : 
the specifications 227 wnder which ihe contractor was required to fur- _ 
nish “all temporary heat required for the protection and completion of © 
the work. ” He also noted, however, that when the action was taken in | 
late January of 1961, the contractor was caught by severe winter 
weather with an open building at a time when he was As Seriously behind 
in his schedule. 

_. Mr. Orndorff testified that the structure was enclosed and the heat 
provided at the direction of the project supervisor. Contemporary 
entries in the project supervisor’s. diary do not support this view of 
the matter (S (1/27/61) (1/30/61) and (1/31/61), Government Ex- 
hibit No. 11). While the entry in the diary of the contractor’s superin- 
tendent for January 30, 1961 (Appellant’s Exhibit “J”) may be re- 


garded as soubor: Mr. Orndorf£’s testimony in certain respects, ~— 


it does not appear that | the superintendent attended the conference of 
that date in which discussions were held between Mr. Orndorff and 
the project. supervisor. This. may account for the lack of specificity. 
in the language employed in describing the outcome of the conference 
and the reference to matters of apparent importance as to which no 
| testimony. was offered by Mr. Orndorff. The project supervisor’s ac- 
count of the conference makes clear, however, that the comments made 
by him were presented as suggestions which Mr. Orndorff was free to - 
accept or reject in the exercise of his discretion.1** | . 
In the supplemental data furnished with the letter of J Saly 10, 1962 7 
(Exhibit S-5), appellant’s counsel states: | 
--Wnclosure and heating of the building was nuigtinea by the sont oe for the» 
etiettt of the government and at the government’s request, to expedite the work i in 
winter weather conditions, which would have excused. prosecution of the work. ° 
The contracting officer held a contrary view, however, as six weeks | 
before thestructure was enclosed he had refused Mr. Orndorff’s request. 
to close down the job (S (12/19/60), Government Exhibit No. 11). 
The contractor did have a right to extensions in time for perform- 
ance because of time lost by reason of unusually severe weather, and 
this was freely acknowledged by the Government throughout per- 
formance of the contract. But he clearly. had: no right toa formal shut- 


127 “ART. 20.. Temporary Heat: The Contractor shall furnish all ieneaniey heat required 
for the protection and completion of the work. Temporary heating apparatus shall be in- 
stalled and operated.in such a manner that the finished work will not be damaged thereby.” 
(Special Provisions, Specifications, p. Be 6, Hixhibit ‘‘A’’). 

"8 Acceptance of suggestions made by the contracting officer or. other Government repre: 
' sentative does not constitute a change within the meaning of the Changes. clause. Phelps 

Construction Company of Wyoming, ASBCA No. 11004, 65-2 BCA par. 5294 ; Tinombly Tree 
Lauper ts, Inc., ASBCA No. 6456, 61-1 BCA par. 3001, ; 
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down. ocala because during Bee Bee in Pennsylvania he was con- 
fronted with cold weather within the range of temperatures normally | 
encountered in that State at that time of year. During contract per- 
formance the contractor appears to have been of the same view. Not 
only did he fail to protest the contracting officer’s denial of his request 
to close down the job in mid-December ‘of 1960, but, in so far as the 
record discloses, he had continued work throughout the preceding | 

winter without even requesting a winter shutdown. Another factor — 
militating against the appellant’s position is the fact that no claim for 
_ the costs incurred appears to have been made until over five months | 
after the structure was enclosed.12° _ 

We find that the contractor has failed to chow by a preponderance 
of the evidence that the structure was enclosed and temporary heat 
furnished as a result of a direction received from the project super- 

_ visor.*° We further find that in so proceeding the contractor accepted 
a suggestion from the project supervisor as a means of discharging 
his contractual obligations to ee the’ work and ‘to provide | 
temporary heat. — 7 

Claim No, 15($113.25)—The aan is for the Mexia: cost of water 

stop doors #£10 and £28, 90’ 6” radius wall placed at direction of. 


architect * * *” (Claim letter of June 12, 1961, Exhibit No. 1). The 


contracting officer offered the following comment upon the claim: 
_ The Project Supervisor states that “this water stop was required by Architect 
on a visit to the job. Although not specifically shown -on Drawings (Exhibit B) 7 
the Architect stated it was similar to other areas where it was shown on Draw- 
ings (Exhibit B). No request for payment was made when the work. was 
performed” (Findings, p. 64). 
'Contemporaneous entries in the diary of the contractor’ S superinten- 
~ dent. indicate, however, that the contractor considered the work in- 
volved to be in excess ae the contract requirements for which he ex- 
_ pected to be paid an additional amount, cv (5/4/60) (5/10/60). Ap- 
pellant’s Exhibit “J°’). | 
Mr. Orndorft’s testimony respecting this claim was rather eoutased. 
initially he related the claim to two water-tight doors (#10 and #28) 
in the 90’6’’ radius wall and described a water stop as a weather strip- 
ping arrangement to make the door tight. Later he acknowledged, how- 
ever, that the changes involved were not for water stop doors but for 
the Insertion of prefabricated water stops I in the wall adj acent to Doors 


; 129 The testimony relating to the claim is reported in the transcript at pages 48-49, 184, Z 
168-170 and 475. 

130 Note 126, supra. See also B & E Constr uctors, Inc., IBCA-547-2-66 (August 28, 1967 ), 

67-2 BCA par. 6548. . . 
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7 Naber 10 aa 28. Mn Ome cleary identified Mr. Maes i 
| however, as the one who gave the “Instructions” upon which the claim 
isbased. 
» . Mr. Longstreth beatified that the drawings do show water stops at | 
the locations in question with Doors No. 10 and 28 being adjacent to 
such locations at the lower and upper floors, respectively. In support 
of this statement he called attention to and elaborated upon the 
‘requirements shown on Sheets D-2 and D-4 of the contract specifica- 
tions (Exhibit “A”): Mr. Longstreth also testified that these require-. 
ments had been pointed out to the contractor’s superintendent at the — 
time the question arose.** Although contractor’s superintendent had. 
- firsthand knowledge of the matter and although he testified later in 
the proceeding, no testimony was elicited from him respecting the 
instant claim. It appears that no request for payment was made. for 
the work involved in the instant claim for more than; a. year pea the 
work was performed (Exhibit No.1)... - . 
The claim is denied tor failure of the appellant to sustain its burden 
of proof? - 
Claim No. 16 (19 20)—The eontgactor s letter of June 12, 1961 
(Exhibit No. 1) describes the claim as for the “extra cost of raising 
floor of transformer vault 6’’ at direction of Pro} ject supervisor aes 
The contracting officer noted: i 
No request for extra payment was made when the work was performed. (Find- 
ings, p. 65). 
Mr. Orndortt testified that the work involved a matter of fill to bring 
the grade up to receive the floor. Asked to comment Eee the quoted 
remark of the contracting officer, he stated : 28 | 
..' I expected that we’would get paid: eventually but I was. ipoaaed on several 
- occasions to accumulate the costs of certain. items and estimate pen ata later 
date. | 
| The ‘ats had failed. to call our antiga to anything in ihe) 
“record to support this statement by Mr. Orndorff and (exclusive of 


the work covered by, Change Order No. 1, that we have previously. . | 


: commented upon at length) we are aware of none. Certainly the con- 
_. tractor was not told to accumulate costs for the purpose of supporting — 
- this particular claim, for.the contractor's. own records establish that 
the project supervisor contemplated that the work would be performed | 
| at no. additional cost to. the Government. = The project ci 


131 Tr, 58-55, 134—136, L74-177, 257-261, 277, 279, 474. 
132-Note 126, supra. 

138 Tr, 56-57. oe | 
134.¢e * * Smith ask to raise floor elev. of Transf. Vault 6” without. additional reimbutrse- 
ment. Informed him I would have to clear same with Camp Hill Office. * * ¥” 

(CV «(5/27 /60), Appellant’s Hxhibit “J’’). 
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was not disabused of this understanding until more than a year after 
the services in question were rendered (clei. letter of J) une 12, (1961, 
Exhibit No. 1) 2% 

The appellant has failed to iy by the eeipoismaes of ve ev1- 
dence that the services involved in the instant claim were performed 
as the result of any reasonable expectation of payment therefor in 
| addition to the contract price. The claim is therefore denied.1** - 

Claim No. 17 ($28.80)—The claim is for the “extra cost of addi- — 

tional reinforcing steel in 90’6”’ radius wall over corridor 4£5 placed at 
direction of the architect * * *.” (Claim letter: of June 12, 1961, 
Exhibit No. 1). The contracting officer denied the claim, noting: 

The Project Supervisor states that “a supporting beam had been. éonereted 
without. the required amount of reinforcing steel that was clearly shown on - 
Drawings” (Exhibit B). To correct this omission, additional. steel was placed 


in another member to assure stability of this section of the structure. This was 
_far less expensive than ripping out and re-concreting beam with ‘sufficient re-_ 


ee inforcing (Findings, p. 65). 


_ The only testimony offered with ne to this claim was neared 
by Mr. Orndorff who stated (i) the work was performed at the request _ 
of the architect, (ii) it was not shown on Da contract drawings, and 
(iii) compensation was expected,13* - | 
In view of this testimony and the absence of any sevidenes being 


offered to support the contracting officer’s findings,. Claim No: Av is 


allowed i in the amount claimed of $28. 80. 
Mistake In Bid Claim— (814,004) 


Tn the course of the hearing appellant’s courisel amended the claim 
as previously filed to include a claim for mistake in bid resulting from 
_ an_error by the contractor’s estimator when the bid was prepared in 
September of 1959. Apparently, the error was not discovered for almost 

eleven months, for the matter appears not to have been brought to the — 
attention of the contracting officer until receipt of the contractor’s — 
letter of August 10, 1960 (Exhibit G-20). The. contractor’s request 
for relief was veferred to the Comptroller General. In. Decision No. 
B-14828 of March. 7, 1962 (Exhibit G-8la) , relief was denied on the 
ground that the error was unilateral in nature without any evidence of - 
actual or constructive notice of the error to the contracting officer at 


eS the time of award. In support of the argument that the Board should 
. ee relief despite the novenS ur) oe os ose General, 


135 Tr, 56-57, 177, 27. S207, 474, 540-541. 
136 Note 126, supre. 
13T Tr. 57, 177-178, 474. 
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appellant's. counsel states: : =. i e 


We believe that the; ruling:on this sip auions should: not. be. cdaienicd epeig upon . 
Contract Law but should be predicated upon the Law of Restitution and specif- 
ically upon the ore of Snyuee Hnrichment (Appellant's pete brief, 
_ ip. 78). | | 

Whatever the basis upon which the claim i 1S asserted, it is ans that 
we are without jurisdiction i the matter.23° Accordingly, the a 7 
is hereby dismissed. ) | 


CONCLUSION - 


1. Claim Nos. si 2, 3, 4, By 6, 9; 10, 13, i, 18, 19, 20, 21 and: PDs are 
dismissed. 

ea “Claim Nos.. 7 and: 17 are Ae 

3.. Claim Nos. 8, 11, 15 and 16 are denied. 
4, The mistake-in- “bid claim is dismissed. 


Wiuam F. McGraw, Member. 
We Concur: 
DEAN F. Rarzman, Chairntan. 


Tuomas M. Durston, Deputy Chairman. 


| GERALDINE H. RUBENSTEIN 
| A-30765 - Decided October 26, 1967 


Oil and Gas Leases : Acquired Tags ei On and Gas Leases: Deleviotion 
of Lands: 


Former Denarimental ceeuia tion 48 OFR 192. 43(b), which prescribed | 
the manner in which expired, canceled, relinquished and terminated’ oil 
- and gas leases should. be listed for further leasing, did not require a land 
office to describe listed acquired lands in.the same.manner as a lease offeror 
in describing the same lands in his offer, and where a portion ofa section 
of acquired land the external limits of which section were surveyed under 
the public land survey system was described in a list of available lands by 


_ Ws Hyde Park Clothes, Ine. v. United -States, 114 Ct. Cl. 424 (1949) (“* * * the ques- 
tion is a legal. one of whether, under the ‘circumstances, the plaintiff. is equitably. entitled: to 
pe foemetion of ‘its. contract. ‘The contracting officer bad no au nONty under any. article of 
‘the ‘Cones ‘oller General, aaa eed to this Court was 5 the proper one; * * ay: “The Electro 
Nuclear Systems Corporation, ASBCA No. 10746, 66-2 BCA par. 6008 (* * * a npellant 
claims that to allow the Government to accept the fruits of perfor mance without paying full 
value allows unjust énrichment contrary to all principles of fairness and equity. This claim 
is in effect a request for relief outside the terms of the contract.on ‘the basis of QUANTUM. 
MERUIT. * * *"); Cosmo Construction: Company, IBCA—412 (February 20, 1964), 71 I.D. 


' G1, 1964 BCA par. 4059 ; eels Southern Athletic: Company, Ine., ASBCA No. (10674, 66-2 


BCA par. STITT, 
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section number, suas a tract which was not. surveyed. as a. legal sub- 
division of the section and which was not déseribed by metes and bounds 
ie but. only. by a designation given-in a private survey of the tract, the: porns 
Was. not: deficient 80: aS. to make, ae ain unavailable for: oe 


RPPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


, Mrs. Geraldine: H. Rubenstein, has appealed to ‘the Secretary of ih 
eee from.a decision dated: December 2, 1966, whereby the Office of 
Appeals and Hearings, Bureau of Land Management, canceled her 
aequired lands oil and gas lease BLM—A 077197 and affirmed a decision 
of the Eastern States land office insofar as it rejected in part t Cities 
Service. Oil Company’s noncompetitive ee Jands oil and g gas 
lease offer BLM-—A 077143. ig te 

Cities Service filed its lease offer'‘on J anuary 27, 1964, pursuant: to 
the Mineral Leasing Act for Acquired Lands, 30 U.S.C. §§ 351-359 
(1964), for inclusion in'a drawing of offers simultaneously filed, 
describing therein the following lands in T. 5 N., R. 1 W,, Wash. 
Mer; Adams’ Couiity,:- Mississippi: 

SECTION 9: All that part lying Hast of Sandy Creek, except ‘the north: 160 
acres thereof. = Ate BBE. BO tos, setae A 
SECTION 14: That part lying East of Sandy Creek and North of the Woods 
Road | ds 
SECTION 15: All except lots T1{aiid“12"? | 

SECTION 24: All except lot 22 

SECTION 29: Lots 1, 3, 4, 5. eee’ 

The lands were described in the lease offer i in the same manner as - 
in the January 1964 listing of lands in expired, canceled, relinqtiished 
and terminated oi] and gas leases posted by the land. office pursuant 
to the regulation then in effect (43 CFR 192.43(b), 24 F.R..9846 
(1959) ).1 Cities Service’s offer was awarded first priority ina drawing | 
which included Mrs. Rubenstein’ s lease offer BLM-~A 077197. The 
latter described the same. lands in sections 15, 24 and 29 that. were 
described in BLM~A 077148, but it included metes and bounds descrip- 
tions of the portions of sections 15 and 24 which were excepted, from 
the: offers. — : | 

On August 95, 1964, Mee. ‘Rubenstein fled a protest against a te | 
ance of the offer: of Cities Service as to: the lands im sections 15 and | 
24, asserting that, inasmuch as sections 15 and 24 were never sub- 
divided or lotted by the Federal. Government and theofficial plats 
| of survey. do not show the existence of any lots i and 12, section 15, 


a a By. 2. decision dated August, 18, 1964, and paneient o pees filed by: Charles. L Babing- 

ton and. Verne L. Culbertson, Jease offer BLM-A 077143 -was rejected:as to the lands in 

sections 9. and 14. for the: reason that the ands. were not: described by metes and bounds:as _ 

ae required. by. 43 CFR 3212. 1, formerly. 43 CER. 200.5. No appeal was taken from’ that decay 
and the propriety of that action by the land office is not now in issue. ; ; 


mites October: 26, 1967 _ co 


eae or Jot 99; séction 24, ths ‘axbeptions must be shown’ by a, correct. metées 
and’ bound. description: tied to a surveyed public corner as required by : 
departmental regulations. By_ a decision’ dated September 11; 1964, | 
the land office sustained Mrs. ‘Rubenstéin’s protest and rejected’ Cities 
Service's ‘lease offer as to the lands described in’ sections 15 and24. 
“Subsequently, on September’ 30, 1964, “Mrs.” Rubenstein’s: ‘offer: was 
reinstated: ‘as to those’ lands, and: on. ‘October’ 19,1964, lease BLUM-A 
07 7197 was issued to her for the same lands, ‘effective November 1, 1964, 
Cities Service’ appealed. to the Director, Bureau of Land. Manage- 


ment, ‘from. the rejection of ‘its offer as to the Jands i in ‘sections 15 aa _ 


94; asser ting that, since the. land office knew of the metes and bounds — 
description. of. the. excepted ‘lots, it must have been’ its intent’ in 
describing the exceptions by lot numbers’ to’ incorporate by reference 


. the inetes and boutids descriptions of the lots contained in an existing 
oil and gas lease; or that, if the posted descr iption was not adequate, be 


the Jand office listing of ‘the land ‘was itself inadequate. under regula- | 
tion 43 ‘CFR 192.43 (b); and the land. should ‘not be considered avail- 
able’ ‘for leasing until such’ time ‘as it has been properly posted, 
‘The Office of Appeals. and Hearings noted that the official plats of 
survey | for T.5 N.,R. 1 W:, donot reflect the division of sections 15 and 
94 into lots, that i appeared that termina ted oil and gas lease BLM-A. 
| 012899 originally included the entirety of those sections, that the lessée, 7 


by assignment approved May 27,1952, transferred to. Shell Oil Com- 


pany ‘Jands referred tovas ‘lots 11 ‘and 12, section 15, and lot 22, ‘section — | 
4, that the assignment, as filed, contained a description of the tracts 

assigned by the lot numbers fcr in the plat of a private. survey, a copy 
of which was attached to the, assignment, and also contained a metes 


3 and bounds description. tied into the oticial survey made by the Gov- - 


ernment, and that, lease BLM-A 012899, thus contained . a “metes and — 
bounds description of the: lands i In, sectic ons ‘15 and 4 which. Awere not 
to be made. available for further leasing. Tt then found that the lands 
a excepted’ from. sections 15. and 24 must in treated'as unsurveyed Jands- 
and that it was incumbent upon the authorized officer of the Bureau 


of Land I ‘Management, to list the lands in question by the metes and 


| bounds description. of’ ‘the lands in the lease which had terminated. - 
: This, it stated, was. not done. The Office of, Appeals. and Hearings ob- 


served that while the Department: has held thatthe burden and. respon- _ 


| sibility’ for adequately describing unsurveyed - land i 1s upon 1 the appli-— 
cant, it 1s assumed that the lst of Jandg has been posted in accordance — 


With the regulations s0 as to make the lands available for further leas- 
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ing. It concluded that in view of the:-manner in which the lands in. — 

question were listed by the land office the lands did not become-avail- _ 
_ able for leasing at that time, that the lands would become available for _ 
_ the filing of lease offers after they have been posted in accordance with 
applicable regulations, and that lease BLM-A 077197 should be can- 
celed. It also observed that, inasmuch as Cities Service filed a timely 
appeal from the rejection of its offer, it was improper to issue a lease. 
to Mrs. Rubenstein prior to final disposition of the appeal. 

‘Mrs. Rubenstein contends on appeal to the Secretary that regula- 
tion 43. CFR 192 43(b) did not shift the burden of preparing a proper — 
metes and bounds description, as required under 48 CFR 200. 5 (a), 
| from the applicant to the Bureau, that, in practice, 43 CFR 192:43(b) 
has.not been construed as requiring the Bureau to post a. metes and 
bounds description which would satisfy 43 CFR 200.5(a), and that, 
even if it could be interpreted as providing for such a mandatory re- 
quirement, the regulation must be considered ambiguous and it would 
be inequitable at this time to cancel her lease upon such interpretation. 
In support of her arguments Mrs. Rubenstein has cited numerous filing 
lists in which she asserts that lands posted as available for filing by the 
Bureau have been described in accordance with the descriptions in - 
terminated leases, but not adequately to comply with 43 CFR 200.5(a). 
She asserts that in some of the cases, leases have been issued pursuant. 
to lease offers containing the same descriptions as in the posted lists in 
disregard of the requirements of 43 CFR 200.5(a) and that in other 
cases “the lease offerors have furnished the required metes and bounds 
descriptions after the Bureau. failed to pr ‘ovide the. newessary details”: 
- In the posted lists. : 

The narrow issue presented by this open is whether the lands in 
sections 15 and 24 were not made available for leasing when they. were 
posted because the tracts of land excluded from those sections were 
not described by metes and bounds. The Office of Appeals and Hear- 
ings held that they were not made available, thus not reaching the © 
question whether the description in Cities Service’s.offer was adequate. 
Perhaps for this reason wines Service did not: appeal. from the 
decision. | 

To resolve the issue Siesanted: it is necessary to hades the 3 re- 


- spective requirements imposed by regulation ° upon the Bureau-in de- 


scribing lands to be posted and upon offerors in describing lands for 
which they are applying. As to the latter, the pertinent regulation 
| provided at the time in question that— : | 

. ipoamaaan fp 6 3 the lands have been surveyed under the rectangular system: of pub- 


lie land surveys, and the description can be conformed to such survey system, 
the Jands must be described by legal subdivision, section, township, and range. 


. 
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[2] Where the description cannot be conformed to: the Hiblie. lana survey, any 
boundaries which do not. so. conform must be deseribed by. metes. and bounds, 
giving courses and distances between. successive - angle points with appropriate 


_ ties. to established survey corners. [3] If: not. so surveyed and if within the area. 


of: the public land surveys the lands must be described by metes. and bounds, 
giving courses and distances between the successive angle points on the boundary . 


- of the tract and connected with: an official corner of those surveys by courses and 


distances. [4] If not'so surveyed and the tract is not within the area of: the public 
land survey, it must. be described in ‘a. manner consistent with the description 


. in the: deed under which it was acquir ed, amplified where the deed. description 


does. not supply them, to include the courses and distances between the su¢ces- 
sive angle points on the boundary of the tract, and adequately shown on a plat 
or map to permit its location within the administrative unit or project of which 
itis a part. * eA CFR 200:5(a), 24 F.R. 4141 (1959) (see substantially the 
same provisions in the current regulation, 48 CFR. 3212.1(a) (i) and ii)). 


- Under this regulation | four methods of describing lands ‘in offers : 


are set forth. The first two apply when the lands sought are surveyed 
under the public land survey. oo and the per two when the lands 


are not so surveyed: 


The requirements for. describing lands a are soda for isa. 
are set forth in a separate regulation woe provided, at the time 
pertinent to this controversy, oo“ o 


ee a ; ae es ae oe 


“ 


wk : : ge 2. 28% : oe Jeera 


on the third 2 Monday of each month * * * * the authorized officer of the Bureau - 
of Land: Management will post on the bulletin board in each land office a list by 


a | ‘subdivision, section, township and range if. surveyed or officially protracted, Or, 


if unsurveyed, by the metes and bounds description of the lands in leases which 
expired, were cancelled, relinquished in whole or in part, or terminated | and 


. which will become ee te leasing :* HO, 48 ee ee 24 BR. 9846 2 


(1959). no | | . | 
Iti is at« once apparent that the provisions = the SEs of land 


in the Bureau’s ‘postings. were not identical with those for the .de-. 


scriptions to be furnished by. lease offerors. Whereas the latter pro- 
vided for four classes of lands (two categories of lands which have 
been surveyed under the public land Survey system and two categories 
of lands which have not been surveyed), the former divided lands 
into only two classes, those. which have been surveyed or officially pro- 
tracted’ and those which are unsurveyed. If the lands are “surveyed,” 
posting is 8. required to. be only by Scomiiapten! section, Tes ica and 


quirement. for a metes and bounds description, 


ae 2 The. ‘procedures for. ‘the. leasing. ‘of. ‘previously. leased: lands ‘have. heen, arenes $0: 
altered. as to make the issue ‘in controversy here essentially B moot question. See. 43). CER 
3123.9(b). 
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In this case the exterior limits ofboth section 15 and section 4 
have been. surveyed,. However,.there has been no Government. survey 
of any lot 11 or.12 in section: 15 or of any. lot 22. in section 24. In.this 
| situation, where:a part of a survey: section is to be made available 
for leasing | but it’ éannot be described in termis of a legal subdivision 
or ‘subdivisions, ‘how is it to be described ? As we have noted, 43 CFR 

200.5 (a). answered. that - question with. specific. instructions. so. far 
as: lease offers are concerned, i.¢., the nonconforming boundary. is to 
be described by metes and poumdé: $ But: the: ‘regulation: on posting, 
48° CFR 192. 43 (b), did not. Since the ‘lands in question carinot be 
adequately described simply i in terms of legal’ ‘subdivisions, : a ‘question 
arises as.to whether it is therefore. impossible, under the regulation, to 
describe such Jands.* ets Fo pe Ha) Pe ities 
~ Although we must coticlide that the tegulation nad no cies 

instruction. to the land. offices as:to:-how: ipads should be described: for 
Jisting in the circumstances here, ‘the basic intent ‘and purpose of the | 
regulation. seem: reasonably clear. The Bureau has never purported — 
to provide, in its listing of lands which have become available. for 
leasing, the complete and: accurate descriptions of the lands which it: ' 
has ‘required of lease offerors as a condition.to the-issuance of leases, 

and it has never assumed the responsibility for. providing for a 
lease. offeror the correct description of lands which it declared to 
be available for leasing. See, ¢.g., Jack J. Spielberg, A-29208 (March 

18, 1963); Charles D. Lee, A-30535 (May 19, 1966). The cited de- 
 eisions,.as well as others, clearly bear witness to the fact that. lease | 
_ offerors have frequently ‘been required to furnish greater detail in : 





-§-Cities. Service’ S- offer clearly did not meet this requirement so was properly epeieae: 

“et is not too difficult to ascertain wherein the root of the problem lies, The regulation 
prescribing une manner in. which bass are to be GeSeEiDed: in lease se for me lands 
. provides that: 

“Tf the lands have been eerened under ‘ike: public Tata rectangular system, ‘each. offer 
‘ must describe the lands by legal subdivision, section, township, and range. If the lands have 
not. been ‘so. surveyed, ‘each offer ;-must describe the . lands: by: metes ‘and. bounds, . ‘giving 
courses and distances between the successive angle points on the boundary of the tract, 
in’ cardinal ‘directions except where the boundaries of the lands are in irregular ‘form, and 
‘connected by courses and distances to an official corner: of the public land surveys. * * *” 
43 CFR 192.42a (a), now 43 CFR 3123.8 (a). 

“These requirements are consistent with the manner prescribed’ in 43. Cre ‘192. 43 (b) for 
- the listing of available public. lands.- Because acquired lands cannot.always. be deseribed in 
the terms provided for public lands, it was necessary to provide in a separate regulation 
(43 CFR 200. 5(a)) for the various situations which might be confronted in attempting to 


. describe acquired lands. However, the acquired lands leasing regulations eontained. no- 


2 counterpart to 43 CFR 192.43. Thus, under the provision that the regulations under the 
general mineral leasing laws shall govern the disposition of minerals in acquired lands as 
well, unless otherwise. provided (43 CFR 3211:3,. formerly 43 CFR. 200.4), the: procedures. 
outlined in 43 CFR 192.43 were applied to acquired lands as to public lands. But it is readily — 
apparent. that there are situations in which the Department has made no specific provision | 
for the manner in whieh a land office is to’ describe lands whieh: it determines to be available 


for leasing. pee? 
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describing ina than thé Bureau’ has under taken’ to provide for them, 3 
and the Departinent, ‘has’ ‘sustained. this requirement on the. part. of 
lease offerors even’ in the face’ ‘of a ‘specific finding that. lands. were 
not adequately described in a posted list of available lands. See C harles 
_ I. Babingion, A-30449 (November.30, , 1965). What then is ‘the Bureau’s 
responsibility, under the regulation in question, in describing lands 
which become available for leasing? | 
~~ In light of the language used in ‘the regulation and of the. practical 
effect given ‘to it by the Bureau during the period in which it was — 
| controlling ‘we believe that 43 CFR 192. 43.(b') can reasonably be 
construed only as setting forth. i in a general manner the procedure to 


be followed by the Bur eau in giving. notice to the public. ‘of lands - 


which become. available for oil and gas leasing. Surveyed lands were © 
to be described by legal subdivisions and unsur veyed lands by the | 
metes and bounds descriptions used in the expir ed leases 1 in which they | 
were included. But numerous situations arise, aS we “have already 
indicated, which do not ‘fall into either category provided for in the 
regulation, Thus, in’ Charles D. Lee, supra, the Department held that | 
lease offerors were required to deeribe by metes and bounds lands - 
which had been surveyed under the public land survey system, con- 

veyed. to private parties, reacquired by the United States, platted by 
the acquiring agency and designated by tract numbers in conformity 
with the preceding pattern of private ownership, leased by the United | 
States according to the tract numbers given by the acquiring agency, | 
and, upon termination of the. leases, posted by the Bureau for.simul- 
taneous filing-and described by tract numbers. The Department did not 
question the propriety of the Bureau’s listing, although it requires little 
argument to show that a description by tract qurniber cannot be fitted 
into the categories of descriptions prescribed in 43 CFR, 1992.43 (b), the 
regulation which was in effect there as well as here. We are unable, 
then, to find any evidence that the reguation has been: construed, or 
to find a sound basis for concluding: that it should ‘be construed, as 
prescribing strictly the manner in which the Bureau must describe 


_ lands: available for. leasing, the failure to comply. with which will — 


r ender the lands not available.  - re 
The vital question, we.think, is whether or not ts Bateau in n listing 
lands, adequately identifies t the lands which become available for. ia 


ing. Tt the lands are so ‘described that a prospective offeror is able. to . ; 
ascertain what lands. are. available for leasing, | the responsibility on 


7 devolves upon the offeror to describe those lands in a manner consistent — 
with the Department’s requirements without regard to any short- 
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comings in the description furnished by the Bur eau. If, on the other 
hand, the Bureau does not adequately identify the aeailable: lands, the © 
| problem will remain relatively simple. No description of the offered — 
lands will be acceptable, for it will not be possible to establish with 

certainty whether or not an offeror describes the same lands which the 
- Bureau has described. - | 

The particular decent prion used by the nad office ; in this instance _ 
was not a model of clarity. On its face a description which reads “all 
of section. 15 except lots 11 and 12” imports “all of.section.15, as shown 
-. on the official plat of survey, except lots 11 and 12, as. shown on the | 
official plat of sur vey.” It does not, without amplification, suggest “all 


of section 15, as shown on the official plat of survey, except lots 11 


and 12, as shows on the plat of a private survey * * *.” The lands 
in question might have been described as “all of sections 15 and 24 
except * * [areas described by metes and bounds],” or as “all of 
~ section 15 ne lots 11 and 12, as defined by the survey of * * * and 
all of section 24 except lot 22, as defined by the survey * * *,” or even 

s “all of sections 15 and 24 except those portions which are included in 
oil and gas lease * * *.” Any of these descriptions would have been 
more adequate to put prospective offerors on notice as to the nature 
of the exceptions and the manner in which the lands must be described 
than was the description employed by the land office. Nevertheless, I 
am unable to conclude that the lands were not mdeamntely, identified by 
the land office. . 

It does not appear that. any offeror was misled < or was in doubt as 
to the actual areas of land which were declared. by the land office to 
be available for leasing. In spite of the shortcomings of the description 
used by the land office, the failure of Cities Service to describe the 
lands properly would appear to have resulted from its own failure to 
- understand exactly what description was required and not from any 
lack of understanding as to what lands were available for leasing. 
That at least one lease offeror furnished a correct description of the 
lands in question. is evidence that those lands were adequately, although 
somewhat improperly, identified. Tn these circumstances I find no basis 
for concluding that the lands did not become available for leasing — 
when posted by the land office. Accordingly, Mrs. Rubenstein’s lease 


offer was properly found acceptable by the land office in the absence | 


of any deficiencies shown to exist therein, and it was not Ley, to | 
| list the lands as available ina subsequent sean | | 3 

The Bureau correctly pointed out that it was error to issue: ay isage 
to Mrs. ‘Rubenstein while the appeal of Cities Service. remained pend- 


365]: - PROCUREMENT OF THE: GOVERNMENT OF . GUAM— | 365 
APPUICABILITY OF THE BUY AMERICAN ACT . AND FEDERAL 
| PROCUREMENT REGS. SYSTEM 


October 30, 1967 


| ing eee the Department. However, in view of the conclusions 


7 reached here, no action. need now be Palen to cancel the Rubenstein’ Ss 


~ Jease. See Charles J. Babingtory A-30449, supra, In which the same 
situation arose. | ; 
_ Therefore, pursuant. to. the authority delegated to the Solizitor. by 

the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 F.R. 1348), the 


decision appealed from is vacated insofar as it directed the cancellation — | 


of Mrs. ee Ss rae one the relisting of the nes by the land | 
one | ae . . 


 Epwann Warvaand: 
Dey S olicitor. | 


PROCUREMENT OF THE GOVERNMENT OF GUAM—APPLICABILITY : 
OF THE BUY AMERICAN. ACT AND. FEDERAL PROCUREMENT | 
_ REGULATIONS SYSTEM _ 


Contracts: Construction and Operation: ‘Buy American Act—Act of March 3, 
1933 


All territories and possessions, ‘including Guam, are considered locations of 

‘domestic sources of supply under the Buy American Act; but Guam is not 

‘ limited to domestic sources: in its purchases for use on Guam because under 

the rule of statutory construction expressio unius est exclusio alterius, it 

may be concluded that Congress intended to exclude Guam from the enumer- - 

ated entities whose purchases for use. or: for construction within their 
boundaries would be limited to domestic sources. 


Federal Property and Administrative Services Act Act’ of November 8, 
- 1965—Guam: Generally - 


-. Guam does not fall within the term “exécutive agency” as used in the Federal 
Property. and Administrative Services Act and the ‘implementing Federal 
. | Procurement Regulations. 


Guam: Generally 


. The Buy American Act does not apply to purchases by the Government of Guam 

for use on Guam. 

- Suppliers on: ‘the Island of Guam are. considered. domestic sources “of. sae 

under the Buy American Act, and Guam is not an area “outside the United 
- States”: for the. ‘purpose .of bee da Bids ver eantens ‘standards sauder: the 
Balance: of Payments Program. 
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M-36718. October, 305.1967 
To: Dixncror, Orrice or TERRITORIES: 


Stsecr: “AppracaBrerry TO PRocUREMENT BY. THE Goverment or 
Guan or THE Buy AMERICAN “Act | AND THE FEpERAL PROCUREMENT 7 
: ReguLations REGARDING Tite BaLaNcE OF Payments PROGRAM. _- 


| The ‘Assistant Solicitor, Branch:of. Territories, by senoeutian of. 
J une 28,. 1967, has requested’ the Divison of Water. Resources and 
Procusemsat to ‘review the. problem of applicability. of both the Buy 
American Act and the Federal Procurement Regulations? regarding 
. the Balance of Payments Program to procurement by the Government 
of Guam. and: to furnish definitive advice on the problem. In this con- 
nection the Assistant Solicitor, Branch of Territories has submitted © 
_ for examination and review the files of the Office of Territories on 
the subject,.including his memorandum to you of June 28, 1967..A 
. study has been made of. the problem, and, because of the importance 
thereof and the lotig-standing uncertainties relating. thereto, the :re- 
sults of the study have been submitted to this office for clearance and 
direct referral, to you for your future emeine: eee ae, 


BUY AMERICAN ACT. 


“The ‘Adsiateint Solicitor for Perritories soneluided in 1954. that the 
Buy American Act did not apply to purchases by the Government of 
the Trust Territories and Guam.* The General ‘Services Administra- 
tion concurred,’ and this position. has been followed by ug alas 
ment of Guam since that time. - ate bee ES 

. Section 10a of the Act * provides, 1 in. part as followee | 
. "Notwithstanding any other provision of law * * * only. such anmatataceel 


| articles, inaterials, and supplies as have. been mined or produced in the. United 
- States, and only such manufactured articles, materials, . and supplies as. have 


* been manufactured in the United States * * * shall be acquired for public Use. 


- This section shall not apply with respect to articles, materials, ‘or supplies for 
- use outside of ue United States * * * (italics added). = 


Section 10b of the Act ° makes the United States source e requirement 


for mined, produced or manufactured articles applicable to. articles, - : 


‘t Act of March 3, 1988, at Stat. 1520, 41° v. S.C. $8 10a—d (1964). 
2 PR 1-6.800 et seg. a | 
_» & Memorandum: from. A. M. Wawards, Reiciant: Solicitor for Territories, Department: of 2 
the Interior, . to Charles W. Gasque, Jr., Assistant. ‘General Countsel, General Services ~ 


_ Administration, dated June 2, 1954. 


4Letter from Charles W. Gasque, Jr., General Services aemnlerauon: ‘to A. M. ‘Edwards, 
Department of the Interior, dated June 9, 1954. 
5 Sec, 2, Act of March 3, 1933, footnote 1, supra. 
_ *Sec. 3(a), Act of March 3, 1933, footnote 1, supra. 
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sterile ane aiipplice eed an, . construction, alteration or: repair of | 

public buildings: or public works. in the United. States. 7 : 
Section 10c of the Act,’ defines the terms “United States” and a “pub 

lic use,” as used: 1 In» sections 10aand: 10b, OS. follows: 


ee aero 


“(aj The eatin “United States,” tied used in a. pitas sense, includes 
the United ‘States and any place: subject ‘to the: jur isdiction thereof ; me 

“(b): “The terms “public | use, . <oublic. building;” and: ‘public work” shall ‘mean 
use ‘by, public ‘building of, and public work of ‘the. United States; the District of 
Columbia, Hawaii, Alaska, Puerto. Rico, the Enpoine. Islands,” ‘American: ‘Samoa, | 
the Canal Zone, and the Virgin Islands. 


At: this point a: brief. reference ae the history and Salient) status of 
Gustin is in order. The Island of Guam was ceded to the United States > 


by the Treaty of Paris in 1898, following: the Spanish- American War, 
and was placed under the adminisiraGou of the Secretary of the Navy.: 


Executive Order No. 10077,.dated September 7, 1949, transferred the 


administration of the Island of Guam ‘from the: Secretary of the Navy - 
_ to the Secretary of the Interior. This order was amended by Execu- 
tive Order No. 10187, dated June 30, 1950, which established the goes 
of transfer as August 1, 1950.°: or | 
Section’ 10c (b) as org sinally: enacted 1° defined the terms : a: 7 
use” “public building” and. “public: work” to mean “use by, public» 
building of, and public work: of,” “the United: States, the .District 
of Columbia, Hawaii, Alaska, Puerto Riéo, the Philippine Islands, 
American Samoa, the Canal Zone, and the Virgin Islands. 3, Guam, a. 
possession of the United States and a territory in 1938, was thus ex- — 
cluded from the enumeration of Terniiories and. possessions to which . 
the statutory: definitions of “public use,” etc., were made. applicable. 
‘Hence, under ‘the statutory. rule of. constuction: expressio unius est 
ee alterius, it may be concluded that Congress. intended ‘to: ex-. 
clude Guam from the enumerated entities whose purchases for usé or 
for construction within their boundaries would be limited to domestic 
‘sources.. This was the conclusion reached in both ‘the June 2, 1954 
and the June 23, 1967, - memorandums. of the pee Assistant 
Solicitor tor Territories. a PORTS oa tg He : 


7 Sec. 1, Act of March 8, 1933, as amended, footnote 1, supra. . tae <7 
_-, &The Philippine Islands have been deleted in view of the independence of that epiniey: 
' » See Proclamation No. 2695, eiecbve July 4, “1946, a FR. THLT "(wed & 60" ‘Stat. eee 

(1946). i : 
9150 DM 4.1. “he Sin Sts 
~ . 10 See, 1(b), Act of March 8, 1938, foctuete 1. supra. | 
11 Footnote 8, supra. — . 
22 Par, 1, p. 366, supra. 
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However, when we feature the words “United States” in a discussion . 
of the act instead of the words “public use,” “public building,” and 
_.. “public work,” we could be led to a different conclusion. The definition 

of the “United States” furnished in subsection 10c(a) in a geographi- 
eal sense “includes the United States and any pees subject to the j juris- 
diction thereof.” 

The act fails to define the phrase “subject to the eee ec of (the | 
' United States|.” We, therefore, turn elsewhere. In 1955, the Comptrol- 


a ler General had occasion to furnish a definition. In, answer toa letter 
- from the Department of the Navy. concerning the: applicability of the 


- Buy American Act. to leased bases. In that opinion the a 
one made an analysis of what is now section 10¢ (a): 
* # * ae a -_ ¥* 
As pointed out in the Memorandum forwarded by the Assistant Secretary fof 


-. the N avy], the sentence which sets forth the applicability of the act and the sen- 


tence which sets forth the nonapplicability of the act both use the word “United 
States” in a geographical sense and, therefore, both must be construed in the 
same manner: It thus follows that: any area of the world construed to come within 
the meaning of the phrase. “United States and any place subject to the jurisdic- 
. tion thereof” would be entitled to all the protection. or eemerenet afforded by the 
g EDs Sat og 

In. the case risa the Comptroller esa found that the United 
States had only limited jurisdiction over leased bases, As to them, he 
held that.the phrase “the United States and any place subject to the 
jurisdiction. thereof” could..not:mean any area “other than that over 
which the United States has. complete sovereign jurisdiction in the 
fullest. sense.” Otherwise it “would result in increasing competition 
for American industry rather than affording it the protection clearly 
intended by the statute.” 1*.In the context of being a. “place subject to 
the jurisdiction of the [United States]” the United States has un-— 
adulterated sovereignty over the.Island of Guam, albeit sovereignty is — 
exercised by. Congress as | distinguished from the: executive branch: of 
the Governments. 

_ The foregoing does not tie reeanily ies to a sconglieion that the Buy 
‘Achenan Act applies to purchases of the Government of Guam and 
_ public use, public building, or. public work constructed ae as Ric 
seem to be the case at first i impression. . i 

It should be observed that, in the quoted aid: vited: provisions ee thie 
act, the “United mee is spoken of In a See sense-In three 
& places: | 

A ‘The location. of facteptable SOUrces ok uouly under the Act (of 


33 34: Comp. Gen. 44)8; 449 (March 16, 1955). 
14 Comp. Gen., supra at 449. 
15 See footnotes 27 through 30, infra. 
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which nee is one of them because it is “subject to ihe jurisdiction [ot 
the United States]”) .*° | 
2. The location of points of use to which, by frais, the act 
shall apply (in terms of their not being “outside the United States” a 
in which sense Guam is not outside the United States). . , 
8. The locations of public buildings and public works in the con-. 
struction, alteration. or repair of shiek. the proscribed foreign mate- 
rials are barred. 18 | 
With respect to the locditions ‘identified as points of use (2. above) 
and the locations..of public buildings and public works (3. above), 


these fall clearly within the coverage of subsection 10c(b) where, as 


we have pointed out, there is an enumeration with “the United States” | 
of specifically named territories and possessions which significantly © 
-excludes:Guam. We-are. thus. Jed to conclude that all territories and 


_ possessions, including Guam, * ‘are locations: of : acceptable: sources, of — | 
supply (1. above) under the. act, but. only the purchases of materials — 
for use of or construction in territories and possessions named with 


the United States in subsection 10c(b).(which excludes Guam: and 
other unnamed areas over which the United States exercises complete | 
| sovereignty ) are limited to domestic sources’ under the act. 
The foregoing construction is further supported by the long period — 
- of continuous practice which has been followed by the ‘Government of - 
Guam. Both the Office. of Territories and the Government of Guam — 
- have long held that the act'ddéestiot apply” to puehiiees by. the Govern- | 
ment of Guam for use on Guam. a 


Bal ance ie: Paymentéd Pro; oram aad the F eder el 
Procurement Reg ulations 


| ‘The President’s Cabinet ‘Committee on the Balance. sf Paymonts, 
supported by the President’s memorandum of March 8, 1966, to. the 
Heads of Executive Departments and Agencies, urged the agencies to 
‘Ininimize expenditures abroad in order to assist the Nation to achieve 
equilibrium in the balance of payments. i 
_ This program applies to all Federal agencies procuring for ‘use 
abroad, except the Agency for International Development,?” and is 
applicable to the procurement of articles, pana eupRe and s serv- 
- 10 Footnote 5, supra, . “< | | 
Ibid, | 
18 Footnote 6, supra. 


19 See Word Y. United States, 223 Fed. Supp. 614, 617 (1963). - 
© FPR 1-6.801. . ~~ 
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‘jc0s for use ies the United States: mA mC; sailios dies ). As Gu is 
a territory subject to the jurisdiction, of the United States, under the 
standards applied by the Comptroller General in interpreting the 
Buy ‘American ‘Act, the Island, ina géooraphital sense, is not “outsidé 
of the United States,” and purchases made by the Government: of 
Guam, for use on the Tsland’of’ Guam, « are not purchases for’ use out- 
side the United States. Therefore, indigenous sources of supply on 
Guam would not: be required to compete ‘with domestic sources, else- . 
where in connection with purchases’ of the Government ‘of Guam by | 
addition of a:50 percent. differential to their bids as ciara by 
PR 16.801. 

“Quite aside: from: exclusion: ot Guam fon the. category of. areas 
“outside the United’ States, ” we are persuaded, that it could not have 
been’ ‘intended by the’ pisgmners of the Balance of Payment policy’ that 
materials from suppliers on Guam be evaluated as foreign materials. ~ 

At first glance the above reasoning may appear to dispose of the 
application of the Balance ‘of. Payments Program to Guam. However, 
the” inquiry here concerned raises a more’ ‘basic | -‘question—whether 
Guam is an Executive Agency as defined 4 ‘in section 3 of the Federal 
_ Property and Administrative Services Act of 1949,2? as amended, ard 
the implementing Federal Procurement ‘Regulations issued by the 
General Services Administration, pursuant to the act. ‘Thus, we face 
a more serious, inquiry as to the applicability not only’ of the Federal 
Procurement. Regulations incident to the Balance of Payments Pro- 
gram,* but also the broad problem of. applicability of the entire Fed- 
eral Procurement ‘Regulations: System. ~. 
- By the act of November 8, 1965, the Federal Property ey haunts: 
trative Services Act was fede applic is on a mandatory basis to 
“Executive Agencies.” 24. Section. 3: defines the relevant. terms as used 
in Titles I through IIT of the Act, as follows: 7 

~ (a) The term “executive agency” means. any: executive | department _ Or in- 
dependent establishment. in: the executive branch of the. Government, including. 
any wholly owned Government corporation. | 

4p) ‘The term “Federal agency” means any executive agehey or any ‘establish- 
- ment in: the legislative or judicial branch of the: Government (except the Sen- 
- ate, the House of ee and the Architect of the aan and any | 
activities under. his direction). . a se. ok age abe ars 

Guam ‘isan, -otganized. dance isl ed of. the United 
States, *5 The executive power of the Territorial Government is exer- 
_ eised by the Governor of Guam with the unicameral legislature and the 


21 PPR 1-6.800. 
2240 U.S.C. see. 472(a) (1964). 
_* Pootnote 2, supra. - 
4 79 Stat. 1303, 41 U.8.¢. sec, 252 (Supp. I, 1964). 
25 Guam eee Act, 64 Stat. 389, =o U.S.C. sec. 14210 (1950), 150 ‘DM 4.1. 
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| judicial power is vested in local courts and the “District Court of 
- Guam.” The seat of this government is Agana.?* 


‘Until Congress legislates to incorporate Guam into. ihe United - 
States, the Island will be governed under the power existing in Con- 


gress as contained in Article 4, section 3, of the Constitution.”" Terri-_ . 
_ tories of the United States are iicheate states with temporary sovereign 


governments organized under Congressional laws and limited only 
by their Organic Acts and the United States Constitution.” | 
Guam is not an instrumentality or agency of the executive branch 


of the Federal Government,??and pursuant to section 3 of the Guam 


Organic Act, and by the President’s letter dated January 23, 1951, . 


. the Secretary of the Interior has been entrusted with the responsibility : 
: for only the general administrative supervision of the relations of the 
| Guam Government with the Federal Government.*° 


The Division of Territories has reviewed the question of whether. 


| the Government of Alaska (prior to gaining Statehood), was to be 


regarded and treated as an independent entity outside the Executive 
establishment.** So also has the General Accounting Office with respect 
to American Samoa ® and the U.S. District Court for the Virgin Is- 
lands, with respect to the the Virgin Islands.* In each instance, it 
was concluded that the areas concerned were legal entities, separate 


and distinct from the executive agencies of the United States. In the 
hght of these opmions, we feel justified In arriving at a similar m- i 


terpretation with respect to the status of Guam. ng 
In view of the foregoing, we must conclude that Guan: does: ieee = 


_ fall within the term “executive agencies” as that term is used in the ~ 
Federal Property and Administrative Services Act of 1949, and,there- 

fore, its procurement contracting does not come within the coverage i. 
of the Federal. Procurement Regulations System. 


EpWarp WEINBERG, ~ 
} Acting Solicitor. 
6 150 DM 4.2. | 


7 49 Am. Jur. States, Territories and Dependencies, § 118 (1963). : . 
| 28 Harris v. Municipality of St. Thontas and St. John, 111 F, Supp. 63 ©. CVI. 1953). 
°° 150 DM 1.3(4). ; 
30150 DM 4.3. 
1 Solicitor’s Memorandum Opinion, M-36222 (September 29, 1955). 
2 Comp. Gen. pace B--160139 (December 22,1966). 
33 HeOEnOre 28; Supra. 
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8202 * — Decided November ” 1967. 

Oil and Gas Leases: - Applications: Desoription—Words and Phiases”™ 


_ “Legal Subdivision” —It is not proper to reject an oil and gas lease offer which 
~ * describes land: in one section aS the NW and land in another section’as the . 
NY, where each section is irregular and the NW, of. one has been. subdivided | 
_ Wholly into lots:and the N¥ of the other has been partially subdivided into 
> Jots,.on the ground that. the offer failed to describe the land. by “legal. sub- 
_ division” in accordance with the latest plat of survey, where. that. term has 4 
a8 been used. to include. fractional as. 3. well: as regular subdivisions. os 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT . 


“Robert P. Kunkel has appeal ed to the Secretary. of the Tenor Pon - 
a decision dated February 27, 1967, by the Chief, Office of Appeals and 
Hearings, Bureau of Land Management, affirming. a Utah. land office 
decision of August 30,1966, ‘which rejected. his oil and. gas. lease offer 
Utah 0148310 as to certain lands included i in oil ‘and gas lease Utah 
0148287, and as to certain other lands in sec. 19 and sec. 81, T, 3 N., RB. 
21 E., S.L.M., on the ground that the descriptions are not conformable 
-to the latest approved plats. of survey of the township. ‘The offer was 
accepted | for other lands and a lease issued effective September. 1, 1966.2 
_. The appellant’s appeals to the Director, Bureau of Land Manage- 
‘ment, and to the Seer etary. question only. the propriety of the rejection 
of his offer based. on the question of the adequacy, of the. land descrip- 
tion. His offer described the land. requested i in the two sections with 
which we. are concerned. as follows: ee 
| 3 See. 19: NA, N/2 SE/4- 7 
| eroee . Sec. 31: NW/4, N/2 NE/4 . ne 
The iad office re] ect the offer as to the NE14, and EYNWY, 0 of s sec. a 
19 and. lot.1.of:sec.. 310n the ground that the lands were included: in 
oil and gas lease: Utah 0148287. The land office also stated:that the offer 
was rejected as to the WiLNWY, sec. 19 and the NW sec. 31 for the 
reason: that: the survey plat shows. that the land in the approximate 
locations in sections:19 and 31, as described above and in his offer,.are — 
Sa gale described as » 10k 1 and 2, sec. 19, and. lots 2; 3; 4, and 5, sec. 31. 


1 Por the pakaed iti is abled that the decision of the . Chief, Office of Appeals and Hearings, 

..also took initial action in canceling conflicting lease Utah 0148287 of Vennes Jones as to 
‘lot 1 section 31 of the above township and range, on the ground: that the offer had a defec- . 
‘tive description of the jand and did not, in fact, include portions of the lot. within the 
offer description. Jones has ‘not appealed from this decision; therefore, it. has become 


final as. to lease Utah 0148287. No further discussion of: this Sac of the Bureaw' s.deci- | 
_ gion is necessary. : . 


rer _ : — “4 LD. No. i 
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It pointed out that under. regulation 43: CFR 8123.8 amo lands 
must be described “by legal subdivision, section, township and range, om 
and that the Department has-held that the lands must be described in: 
accordance with. the latest approved plat of survey, citing: Doris ve 
| Ervin et al., 66 I.D. 393. (1959), and J. Harry H enderson, A~28583 — 
(February. 10, 1961), In affirming this action, the Office of Appeals and 
Hearings also cited: L. S. Heye, A-24369. (August: 5,1946),.as expressly 
holding that offers for oil and gas leases: for surveyed: public lands 
must describe the land by legal | subdivisions. or fractional lots in con- 
formity with the official system of public land surveys. ee 
Appellant contends his description i is proper to identify the lands. 
He: states. that.in' the past. numerous offers with legal subdivision 
descriptions i in place of the lot numbers assigned by an approved plat 
of survey were allowed to be issued without question, citing several 
Utah and Nevada serial numbers. He contends that the Bureau’s‘inter- 


pretation of the regulation is not consistent with many past actions of 


_ the Bureau “despite several Bureau.of Land Management decisions to 
the contrary.” He. contends that a uniform procedure concerning this 
type of application was not being followed up to the time his offer was 
filed and that therefore it should be accepted. | 
The general discussion by the Bureau concerning the necessity” ‘of ; 
describing the land in accordance with the latest plat of survey and. the — 
citations of Departmental decisions to this effect are correct. However, — 
this is not the issue. The issue is whether the descriptions in appellant’s 
offer were descriptions of land by “legal subdivision” within the mean- 
ing of regulation 43 CFR 3123.8. Specifically, the question is whether 
_ the description “Sec. 19: N/2” is not ‘a description by legal subdivision 
_ because the plat of survey shows the north half of section 19 as com-_ 
: prising a regular NE1,4 containing 160 acres, a regular E1ZNW%, con- 
taining’ 80 acres, but, instead of a. regular. WiANW1, containing 80 
acres, two lots, I ane 9, containing 37.15 and 37.13 acres, respectively. | 
The question is also whether the description “Sec. 31: -NW14” is not 
oneby legal subdivision because the. plat of survey shows. that, 
although, sec. 31 is divided into four quarters by intersecting east-west 
and north-south lines, which produce a regular SE, containing 160 
acres, the northwest quarter of the section is subdivided into four lots, 
2, 38, 4, and 5, of varying acreage (37.78, 45.7 5, 30.47, and 40 acres, 
respectively) and irregular placement. 
_ The meaning of the term “legal subdivision” must be sddiated from. 
the public land laws pertaining to official public land surveys (see 43 
U.S.C. secs. 751-753 (1964) ). As stated in Greendblum v. bahay 204 
Pac. 97 I, 972 ies ee : with reference to the term: | | 


Bay FOO RET Sd “ROBERT BRUNE SO eid BH 
a fe _, Movember 7, 1967. e 


giIos as: 


ee the ordinary methods used i in. the ineking o of : a government survey ; the smallest 


. of these being the 40-acre square, “or quarter-quarter: séction, except where by - 
‘reason of special conditions lots of: more or less irregular shape are laid out, asin ~ 


the ¢ase. of fractional sections. ‘ H ooper \ v. Nation,. 8 Kan. 200, 96 Pac TT; 78 | 
_ (1908). - me | 
The Ca of Public 5 Lani ee published by't ae re of . 
Interior (1959 reprint), ‘under the term “legal: subdivision” states': 
“In a general sense, a ‘subdivision of a township, such as’ a section, quarter 
section, lot, ete., which is authorized under the aune land laws ; in: a strict sense, 
a regular subdivision. : en oes ein - es ek, OG 
Under the public nes survey laws a surah section i hase 640 acres, . 
a, half-section 320 acres, a quarter section 160 acres,‘a-half-quarter _ 
section 80 acres, and a quarter- quarter section'40 acres. The laws pre-. 
Scribe the manner of running the boundaries of these stibdivisions — 
within the section. There: is also provision for allocating deficiencies 
or excesses: in townships and sections with ‘the loss: or excess being 


placed upon the western and northern sections in a township-and ee - 


upon the western and northern subdivisions within a section. Where.a 
reservation or watercourse is encountered there is provision for frac- 
tional sections and townships. The practice of this Department for — 
many years has been to designate the parts of a fractional or oversized 
‘section. which do not conform to the acreage and placement of sub- _ 
divisions in a regular section by lot numbers. See Manual of Surveying | 
oi Instructions, BLM, peu of the Interior, §$ 161, 196, and 581 
(1947). , 
- In the Sgtriet sense” as suggested by the Department's Glossary. 0 if a 
: Public Land Terms, supra, the term “legal subdivision” would refer — 
toa “regular subdivision,” thus reference to the N14 of a section would 
| ‘connote a regular 320- -acre: subdivision, and: reference to the NW of 
a section would connote: a regular 160- -acre subdivision. However, as 
the glossary recognizes, in a “general serise” the term’ “legal sub-— 
division” includes any subdivision of a township, including a. lot. 
which is authorized under the public land laws. In what: sense, strict 
Or general, is the term used in the regulation? ae oS eae 
We think it is clear that it was used in a ea serisé, , that’ this} is 
the only. reasonable and logical interpretation that can be given. to the © 
regulation. This can be demonstrated as follows: There is no question 
but that: appellant’s offer would have been accepted if it had described 
“lots 1 and 2” in section 19 and “lots 2, 3, 4, and 5” in section 31. That 
is the way the Bureau said the lands should have been. described. This - 


means then that the term “legal subdivision” is used in the general _ | 


sense in the regulation because it includes a lot and not’ merely a 
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3 regular subdivision. Now the regulation does not use the term “smallest. 7 


legal subdivision” - so as to. require a tract applied for to be described - 
| by quarter- quarter sections even though a regular quarter section, half _ 


ety section, or even full section is. applied for. Thus, “NEY” can be used — 


instead of: “NEYWNEY,. NWYNEW, SEY,NEY,, and. SWYNEY, Me 
and, therefore, is a “legal subdivision” within the meaning of the — 
regulation. In a words, a “legal subdivision” can embrace a collec- 
tion of smaller-legal. ee ee If this is ‘the case, why cannot.a— 
group of lots, which are legal subdivisions, be designated as a larger 
unit, such.as “NEY,” ?. What would. be the. logical basis for holding | 


| . that such larger designation is not a “legal subdivision”: when- the 
| ae elements are legal subdivisions? We can think of none. | 


... Of course, the larger unit must be a “legal subdivision,” a-unit which | 
is provided for. by the public land surveys, such as a. halt- -quarter - 


section, quarter section, half. section, etc. Thus, only. two contiguous 


— quarter: quarter sections located in the same quarter section can be 
designated as a half-quarter section, such as “NI, NEU,” “KILN EY,” 
etc. But two. contiguous. quarter- pre sections. located i in different - 
quarter sections cannot be so designated. They must. be separately de- 
scribed; such as, “SE14N EY,” and. “NEIASE,.” Also, two cornering 
-quarter-quarter sections located im the same quarter. section must. be - 
separately described, e.g , ‘NEYNEY,” and KSWIUNEY,. ” 
This is-also true with, respect to. lots, As. we have noted, the four 

= lots into which the: NW144 sec. 31. 1s. divided are irregular 1 in size and 

placement. No two or three of these lots can be described under a single 
designation since there is no intermediate designation between lot: — 
and quarter section into which any two.or three of the lots can be 
placed: On the other hand, the NW1, sec. 19 is divided into an east 
half, a regular 80. acres, and a west half, comprising. lots 1 and 2. 
It would be proper-to describe lots 1. and 2 asthe OWUNWY” sec. 19. 

. The position taken in the decisions.below that. “legal subdivision” 

in. the regulation means only combinations of perfectly regular subdi- 
visions is not required.by the language of the regulation or by any 
‘other authority that we. know. It is inconsistent with. the. admission _ 
that in its smallest application the term includes lots, which are prac- 
- tically always irregular. in shape | and size. It is also inconsistent with 
the fact. that; entire sections can. be applied for. simply. by. section 

~ number although the section is fractional i Insize 
For example, if, as ito either sec. 19 or sec. 31, appellant. had apie 


— rae ‘all of the lands 3 in the: section, simply: by referring to. the section 


- number and saying. “all of the. section,” this. description. would be | 
acee ptable since a section is clearly a legal subdivision. under the public | 
land. survey; ‘laws even though. it is fractional or. irregular. At any of | 


ee ea OE ROBERTI PUNK: ee BE 
Fe | November 7, 1967 | _ | Oo 
the lends in ne section were unavailable lense, the ana office 

| should reject the offer as to such lands and issue a lease describing 
those lands in the section which are available by their aliquot parts. 

The fact, by itself, that a portion of the lands are not available for — 
leasing does not. render. the offer unacceptable as to those lands which 
are available so long as the descr iption of all the lands. was proper. 


Of. Charles J. Babington, 71 LD. 110° (1964) 5 Wiltiam B. Callister ete 


a. ID. 124 (1964). | 

| - While there. may be E aeone: in sich a et te in “eank ot 
half or quarter sections pertaining to lands which.are not regular may — 

_ be confusing or inadequate, this is not one. The statutes governing the 


survey of ine public lands (48 U.S.C. sees. col. 752 (1964)) and the ; — 


Manual of Surveying. Instructions (supra) set.out the method for 
. establishing half sections and. quarter sections and clearly. content- 
plate that some quarter and half sections will have more or-less than 
the regular amount. Thus, so long as the lines. dividing a section into | 
quarter or half sections are shown upon the plat all land falling | 
within the half or quadrant may be referred to in terms of the quarter 
or half section, even enue? its internal subdivision 3 is set out as one — 
ormorelots. = | é 

We see no necessity for an olor to deseribe all of the fractional and 
regular subdivisions within a section,. half section, or quarter section | 
when he applies for all of the lands therein. The acreage may be com- 
puted by reference to the survey plat. which shows the acreage re- - 
turned for each subdivision, or, if not, the subdivision is presumed 
to be regular. So where appellant: ‘described. the land in section 19 
oH desired as the N14, it is apparent that reference can again be made to 
the survey plat to ascertain the acreage and the limits of the descrip- 


tion. Although there are two lots it is apparent. that they were placed 


within the area which is regularly the NY, Ye and there j Ig No doubt as 
to what land was intended. | | | 
Appellant’s primary contention is that the Bureait oa Départ: | 
mietital practice in requiring a description to include the lot numbers 
in a situation such as involved with his offer has not been consistent 


| “and that therefore hesshould not be penalized. We believe that this vee 


~ contention is true. Leases under the Mineral Leasing Act and patents — 


under the public land laws have frequently been issued under deserip- 
tions by regular subdivisions, such as NE14, where that subdivision in. 
whole or in part was allocated into lots. Difficulties under the public 


land laws of determining what lands may be included under designa- 
_ tions of technical or fractional quarter sections under the public land 
~ laws have been pointed out i m. Instructions, 37 L.D. 8380 (1908). | 
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Dade: the law and regulations pertaining to oil and gas aitcr g, 
the description is necessary, of course, to determine the land desired 
and also as a means of determining the acreage. However, if the land 
~ desired can be determined by reference to the plat of survey and the 
acreage determined from that plat, and if there is adequate rental 
submitted to cover the acreage, these fundamentals are satisfied. | 

- In brief, we conclude that a reference to a quarter or half section, — 
etc., such as N¥4 or NW%. is a description by legal subdivision, | 
whether or not the area is regularly divided internally as long as it is 
~ marked off on the plat of survey from the other parts of the section 
in a regular manner. If a more precise and accurate description is 
desired where other than regular subdivisions are involved, the eu | 
lation should be amended to ‘spell out the requirement. — 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F. R. 1348), 
the decision is reversed and the case 18 nee for further action 
| consistent wae this decsion. 2 7 
Brnzst F: Sie ; 

Assistont Solicitor. 


| . ‘HENRY P.. AND LEODA M. SMITE 
A-30818- : oa Decided November 9, 1967 


| Mining Occupancy Act: Principal Place of Residence 


The act of October. 23, 1962, requires that an applicant or his predeesesons . 
- must have occupied valuable improvements on the claim as a principal place 

- of residence for the 7-year period immediately preceding July 23, 1962, and . 

‘ where there is a break. of several. years in that period the requirement is 
~ not satisfied even though a predecessor of the applicant. may have occupied 

| the claim as a principal place of residence for. more > than cs years including 

' time prior to July 23, 1955. bg | 


Mining Occupancy Act: Principal. Place of ‘Residence 


_ Where the purchaser of a. claim. visits ‘a-cabin’. on. the - aim on an. -inter- 
_ mnittent. basis primarily for the ‘purpose of repairing the cabin and readying 
it for occupancy, while he maintains a regular residence elsewhere, the 
cabin does not constitute “a principal place of residence” within the mean- 
ing of section 2.of the act of October 23, 1962, and an: application for the . 

es conveyance of land based ‘upon such use is properly mesected: 


| ‘Mining Occupancy Act: Qualified Applicant — 
A qualified applicant for. the conveyance. of land under fied act of October 


23, 1962, must have satisfied the requirements of the act as of that date and an 


neither his intent to making a mining claim site a principal place of resi- 
dence at a future date nor the carrying out of such intent after October 23, 
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1962, can serve to. quality an applicant whose use of ‘the. site prior to the 
critical date did not satisfy the requirements of the act as to occupancy of 
the site asa pencipal piace, of residence. | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


7 ciey P. and Leoda M. Smith have appealed to the Secretary of 
thes Interior from a decision dated April 18, 1967, whereby the Office | 


of Appeals and Hearings, Bureau of and. Management, affirmed a 
‘decision of the Colorado land office rejecting their application Colo- . 


rado 0123332, filed pursuant to the act of October 23, 1962, 30 U.S.C. 
secs, 701-709 (1964), to purchase a tract of land in the M. C. lode min- — 
ing claim in sec. 25, T. 1 N., R. 73 W., 6th P.M., Colorado. a 
‘The appellants filed their application on J: anuary 26, 1966, ‘ stating 
_ therein that the M.C. mining claim was first located. by W. H. Crane 
and Norris G. Mitts on August 24, 1940, and that an amended location 
was made by the same parties on November 13, 1946, that J. E. and 
Eugenia B. Spaulding and Irene Boone Crane conveyed the property 
to G. R. Surrant and B. (Bernard) Smyth by quitclaim deed on July 
30, 1958, and that Surrant and Smyth conveyed it to the appellants by 
‘qititclaim deed on August 4, 1961. They asserted in the application 
that a cinderblock dwelling was constructed on the claim by W. R. 
Crane about June 1942, that: the building has been maintained as a 
principal dwelling by the appellants since they purchased the property 
on August 4, 1961, and has been used by others as a dwelling since at 
least July 23, 1955, that. W. R. Crane, who constructed the building, 
lived there nntil: his death and that his widow continued to live there 
until July 1958 when the property was conveyed to Surrant and 
Smyth? 

By a decision dated November q; 1966, the land oie rej crea ap- 
pellants’ application, relymg upon. the report of an investigation con- 
ducted: by the Forest Service and the conclusion set forth therein that 
the use of the cabin situated on the claim had been infrequent and in- 
termittent and that the cabin had not been ‘occupied by appellants as 
‘principal place of residence as defined in the act of October 28, 1962. 
The Forest. Service report, the land office noted, asserted that the 
nature of the uaprovemen’ and their suitability for permanent: occu- 

| 1The application was filed Sta the appeliants had filed on August 4, 1964, a petition . 
for a statement of belief as to the validity of the. claim and had been notified on Decem- 
ber 6, 1965, by the land office that the Forest ‘Service consitlered the claim £0 be invalid. 
On January 3, 1966, appellants filed a relinquishment of the claim. . 
2A report from the Forest Service contained in the record deviates in some Gainioe 


points from the. information given by appellants with. ‘respect..to dates. and. spelling Of 
names (¢€.g., G..R. Surratt. rather than G. R. ‘Surrant). It also indicates that there were. 


additional conveyances. not. shown .by.. appellants’ application between. the date -of location — ; 


of the claim and the date of conveyance to the appellants. Resolution of these differences 
is not, however, essential to the disposition of the issues before us in this appeal. 
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paney were Het sonsisent with use asa erndipal place of residence, 
that the Smiths’ purchased their present substantial home in Boulder, 
Colorado, in 1955 and that, during the period from J uly 93,1961, when | 

appellants first visited ie cabin site, to October 23, 1962, appellants 
were present at the cabin on a total of 68 different d ove aad, ee oo 


- 16 nights there.? 


On. appeal to the Director, Baten of Land Management, the appel- | 


a lants acknowledged that they own a home in Boulder but denied that | 


such ownership disqualified them as residential occupants under the 
= Mining Occupancy Act. They contended that the claim site dwelling 
is of sibetantial construction, that W. R. Crane lived there from 1949 
until his death, that his wife continued to live there until 1958, and. 
that her statement, that she lived there during that period is more con-- 


: vincing. than the observation of a forest ranger that the structure was 7 


. not suitable for permanent, residence. ‘They ‘asserted that, during 1961 
they spent considerable time and effort in remodeling and improving 
the dwelling, that during the spring and summer of 1962, and subse- 
quent thereto, they were at their mountain home “during fr equent 
intervals,” and that the data which they furnished to the Forest 
| Service, and which were relied upon by the Forest Service as the basis 
for determining the extent. of their use and occupancy, were never ib- 
tended as a diary but constituted a mere recollection of events and, ~ 
did not reflect all of the dates of occupancy. In support of their allega- — 
tions appellants submitted a statement of Mrs. Irene Crane attesting 
— to the fact that she lived on the claim until J uly. 1958, a statement of | 
LaVer ne M. Keller that he performed carpentry and repair work on — 
the Smiths’ house and, on several occasions, sent the bill by general 
delivery mail to the Nederland: post office and that Smith had his mail 
sent there when the appellants first bought the property. in 1961, and 
a statement of Joseph M. Smith, Nederland, Colorado, that “Mr. 
a Henry P. Smith occupied the concrete block hous: on the old Crane | 
_ property near Glacier Lake during the winter of 1961 and 1962. . They 
also submitted a copy of the list of periods of oven pany, previously : 
furnished to the Forest Service. 

In affirming the rejection of appellants’ eolieeion the Bares | 
found that the record: appeared to be clear in showing that Mrs. Crane’s 
residence terminated in July 1958, that Surratt and Smyth did not — 
| establish any residence during the an ot their ownership, that appel- 
lants did not.start. using the claim for any form of occupancy 1 until-the — 


: spring of 1962, and that, from. that time until October 28, 1962. , they - 


& The computation of the. number of dive and nights spat at. the: ‘cabin: by appellants 
. was made from ‘a list, in diary form, furnished to the Forest Service by appellants which 

~ dhowed visits. to the claiti site from suly seer. (prior: to. be ead een of the 
property) until January 1965. ‘ | me - : . 


| 878] o..  “HENRY P. AND. LEODA M. SMITH _ 88h 
ee November 9, 1967 : | 


| bats a pial of. 43 a and: 12 nights at: ihe claim. This sort Re occu- 
patcy, the Bureau held, did not demonstrate that the cabin was used 


as a principal place of residence on the terminal date. The Bureau. ~ - 


concluded that nothing in the statements submitted by the. appellants 
 controverted the decisive information.developed by the Forest. Service 
~ and that, consequently, the evidence developed by. the Forest Service 
would be accepted rather than the statements. submitted ce the 
re appellants, citing Wilford S. Jones, A-29320 (May 2, 1963). | 


In their present appeal. the ‘Smiths have reiterated! the essence. 6E ase! 
_. their contentions before the Director, Bureau of Land Management. ian 


They also contend, enter alia, that, contrary to the Bureau’s finding that 


the cabin: was given only casual or intermittent residential use, they | | 


“have occupied this home on many occasions without special regard to 
holidays, vacations or seasons of the year, nor was there any allegation 
that the Smiths used this home only for a ‘week-end retreat ; vacations, 
or as.a hunting cabin.” They assert:that Mr. Smith, in fact, conducted — 
business from his mountain homeand that’ the 16-year residence of the: - 
Cranes, during which time the cabin was their only residence, 1 is, with- 
out more, sufficient to overturn the Bureau’s erroneous conclusions. 
They: again insist that the cabin ‘is a suitable place of residence and, in 
support of this ‘alleg ation, , they have submitted recent. photographs of 


_ the exterior and interior of the dwelling which, they contend, show the — | 


misr epresentation of the Forest Service with respect to the: quality of 
_ the improvements. In addition to copies of statements ‘previously fur- 
nished, appellants have submittedthe statement of Doyle N.' Decker, | 
manager of the Nederland Super Market, that “Mr. Henry Smith has __ 
been doing | business with me since I es managership. of the Neder- 
land Super Market in June of. 1961” and the statement of Lew Ward, 
sales manager of The Doran. Coffee. Roasting Company, Inc. 7 Denver, 
| Colorado, dated January 2, 1962, tothe effect that: ee 
You can work all. this. route from your cabin. each. week, All this year you ean 


. be there and on Friday each | week work Boulder and: ‘pick. up your stock on — 
-. Mondays here. at the Denver plant. The same way. you did in 1961. 5 he 


— In asserting’ that, the residéntial use made of the mining claim by the 


Cranes prior to July 1958 is, alone, sufficient to overturn the decision of 
the Bureau, appellants reveal a misunderstanding of the requirements _ 


of the statute. Section 2 of the act of October 23, 1962, 30 US. oe sec. 
702 (1964), r ‘defines a qualified applicant under the act as. 


RR eg residential oceupant-owner, as of *.* * [October 23, 1962], of valuable. a 


| improvements in.an unpatented mining claim which constitute for him a principal | 
_ place: of residence and which he and his predecessors in interest were in a ad 2 
gion of for not less spans seven years prior au ou 28, ee Bi eye 3 


| 284152632 
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‘This provision establishes two requirements: (1) that the applicant 
- own and occupy valuable improvements on the claim as a principal _ 
“place of residence as of October 23, 1962, and (2) that he and his _ 
; predecessors so occupied such paprevements “for not less than seven 
years prior to July 28, 1962.” Appellants read the last quoted. phrase as 
permitting any 7-year period of occupancy to be counted so long as it — 
occurred at some time prior to July 23, 1062, and not ony mney , 
preceding July 23, 1962. | | 
This interpretation is not correct. The statute requires’ he 7 ~year 
period of occupancy: to be that immediately preceding July 28, 1962, 


“in other words; the 7- -year period beginning on July 28, 1955. This-is 


made clear by the legislative history of the statute. In explaining: the 
use of the term “qualified applicant” in: aes act, the Senate Committee | 
on Interior and Insular Affairs stated : 


Section 2 defines a qualified applicant,’ «* # He must be a residential occupant : a 


owner as of July: 23,: 1962.* “This does not mean in actual physical residence | ‘on 
‘that date but rather’ that: the. residence must have been. habitable and, as is — 
explained below, used during the. preceding 7 years in a manner consistent with 
the purposes intended. to be covered by ‘the act.. ae | res 
OR ie SE ee Se oe ee Re 
. The applicant and his predecessors in interest must have been in possession of 
the: claim for not less than 7 years prior to July 23, 1962-—-that is, since July 22, 


1958. 8. Rep. No. 1984, 87th Cong., 2d Sess. 5, 6 (1962) (Italics added). 


- ‘More recently, i In nin extension of the life of the act, the 
same. committee stated: be 


# kk ‘In order to be qualified an applicant rriuet ive e been the owner. cot valuable : 
improvements on the mining claim on October. 23, 1962, and the improvements 


must have been a principal place of residence for him and his predecessors in ; : 


interest for not less than 7 years before J uly 28, 1962, * * #9, Rep. No. 593, 90th x 
Cong.,; Ist Sess. 2 (1967); see remarks of Senator: Church, 113 Corg.,. Rec. 
$14705 (daily ed. October 12; 1967 ), and remarks of Otngecanes nayiol Hs | 
Cong. Rec. H13391 (daily ed. October 16, 1967). - 

_ Thus, the fact that the Cranes may have occupied. the etn on the © 
claim as a principal place of residence for more than 7 years prior to | 
July 1958 does not satisfy the statute. It must be shown that the cabin — 
‘continued tobe occupied asa Deng Place. of eons pas : 
J uly 23,. 1962. .: 

* ‘The appellants do not allege, and: feist 1s noth’ in the ety to 
suggest, that the mining claim site.was occupied for any purpose by — 
Surratt or Smyth from the time they acquired the claim in J uly 1958 


— until the appellants purchased it in 1961. The only information i inthe | 


= record relating to use of the claim by Surratt and Smyth, in fact, is 
derogation of such supposition. 3 | 


4 The determinative date was subsequently changed to October. 28, 1962, 


“BBL? © ee -HENRY'P. AND LEODA M. SMITH: =. =~ 383 
ee November 9, 1967 ae _ 

| By separate letters dated March 18, 1966, the Forest cre inquired 

of Surratt and. Smyth as to. the extent of their use of the dwelling on 

7 “the M.C. lode mining claim during the period when. they held title. : 

= Surratt replied 3 in a letter dated March 24, 1966, that: | 


We'd planned. on going up. week-ends. and sine some mining. Also was going | 


> to try and geta nee We found we didn’t have time. on. week-ends, so gave. 


— it up. 


Ina letter dated March 31, 1966, Smyth» sue 


* * * Mr, Surrabt and I purchased. the claim with the idea of wovline it in our 


| ‘Spare time, and to try and get.a patent on it. But finding it took a lot of time and ~ - 


work, and not. being. able. to afford any. equipment larger than [sic] a pick. and 
shovel. We did keep up: the assessment work'.on it- each year, but not much: mor be . 
sO in not finding anything worthwhile we decided to give itup. . : 


> Thus,. it appears: that neither Surratt nor Smyth. resided | in ie latin 
‘site cabin at any time during the entire hree-yenr pened: that they 
held the. claim. | 

_ It does not appear, moreover, ‘that appdtae occtipancy ‘of the cabin 
satisfied the requirements of the statute, at least. with respect. to the: 
portion of the 7-year period extending from August 1961 to J uly 23,5, 
1962. There seems to be little doubt, from the appellants’ own asser- 
tions, that at least until the spring of 1962 they had not occupied the 
cabin as a principal place of residence. The most that: they were doing | 
during that time was to repair: andj improve the cabin so that. it could 
serve as an adequate residence. Although they assert, that their “diary” 
was not intended as such but constituted a mere recollection of events 
and did not reflect all the dates of occupancy, it is revealing as to the 
nature of their. occupancy. Thus, the entries show the following: 


July 20, 1961_- cabin was bought “gi oht unseen.” = 


July 282.c-s20 ‘cabin was “a dirty co kitchen had no o floor. 
July 27- nee floor put down. | 
Aug. 14__..-. water from spring tested, ‘no good.” 
‘Sept. 5--_--__- plastering of living r room commenced. 
' Oct. 7_____=___ windows worked on. en 
Oct. 21--..---_ front door fixed. — Skene ie 
- Nov. 16, 28.-.. west wall fixed,snowcamein. 
May 9, 1962... . part of kitchen plastered. — : 
* J uly OE ce windows painted. — he 


Other entries eine that period indicate that | although the eek a 


lants or one of them may have. been-on the claim: on-48- different: days 
during the one-year period covered, most ofthe time was spent on 
‘such. activities as: ae the cabing dig sging. around and. paving 
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_ rocks, working on ne cn ete, During the period appellants stayed. | 


on the'claim only 3 or possibly 6 nights. Quite obviously, during this 
~ period of almost one year appellants were going to the claim at pougthy 7 
7 weekly intervals only to make the cabin a livable place. 
_ In attempting to distinguish between their use of the cabin site aa | 
the intermittent use which the Department has held to be nonqualify- 
ing in prior cases, appellants contend that their: se of the claim site 
was not limited to any of the Purposes specified in the. Department’s hae 
regulations as nonqualifying,® z.c., as a weelkend cabin, a hunting 
cabin or a two-week.vacation. ive but, that they occupied. the home 
on many occasions without special regard to holidays, vacations or 
seasons of the year. A similar contention was rejected by the Depart- 
“ment in HT. Crandell, 472 LD. 431 (1965), and there appears. to be 
no more validity i in the argument. as it is raised here. 
The regulation does: not. ‘purport. to list all of the nonqualifying 
pur poses for which a mining claim site may be used. The specific uses 
excluded from consideration by the regulation are merely illustrative 
of the types’ of use which do not. establish a structure as a principal — 
‘place of residence. The substance of the provision is that intermittent 
or sporadic use or occupancy for any purpose while concurrent resi- 


dence is maintained at. a regular place of residence or domicile, as 


& distinguished from occupancy for at least a substantial part of each 
year to the exclusion of maintenance of regular residence elsewhere 


during: the same period, is not qualifying “under the act. See Cora : | 


_— Pruett. et al., A-30524 (April 28, 1966); Herman. C. and Edith O. 
 Kampling, ‘A-30592 (September 26, 1966) 3. Sack LD, and Gladys I ve 
Lofstrom, A-30699 (March O38. 1967 De: La | 

‘The supporting statements ie ened by appellate ao. not modify 

_ the impression conveyed by the appellant’s own. declaration, State- 

ments that. bills for work done on the cabin were sent to the appellants 

at the Nederland post. office and that appellants did business at the . 

Nederland Super Market do not prove any particular periods of occu- 

_ pancy or the nature of the occupancy. It is noted that the record shows 
that on September 1, 1966, the district ranger requested Joseph M. 
Smith to clarify his statement. with respect, to appellants’ occupancy 

of the mining claim, stating that since “the word ‘occupied’ can mean: 

one day or ne entire winter. period, I would appreciate a. statement 
from you as to what you meant by the word ‘occupied, >” The record 
casi not show that, a reps was received. Nor do we find 1 in Mr. Smith’s 


. 8 The Denavenient’s reeala tions détine. a principal place: of ‘residence | as “an improved . 
‘ite used by a: qualified applicant. as one of his principal places of residence except during 
periods when weather and topography may make it. impracticable. for use. The term does . 
not mean a site given casual or intermittent residential use, such as for a hunting cabin. 
or for weekend occupancy. ” 43 CIR 2215.0-5(d); see S. Rep. No. 1984, 87th Cong., 2d . 
Sess. 5-6 eee : E.R. Rep. No. 2545, 87th Cong., 2d Sess. 4 Mee) ne 
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oo obtaining permission i work his sales route from. his ae evidenced 
- that he did, in fact, reside in the cabin for any substantial period. of _ 
time prior to July 23, 1962, or even October 23, 1962.6 a 
Appellants’ ‘application, therefore, 1s fatally defective in that they 
have hot shown that one of the basic requirements of the statute has — 
been met, namely, that they or their predecessors occupied valuable 
improvements on the claim as a principal, place of residence for the 


T-year period. running from J uly 23,1955 to J uly 23, 1962. There - was | ; 


a clear period of 3 years, from July 1958 to July 1961, when there was. 


aan apparently no occupancy in any sense by their ramen predecessors, - : 
_ Surratt and. Smyth. And, as we have just 1 noted, ‘appellants’ own. occu- 
8 paney for the last year of the t ‘year. } period does not, qualify. 


“ment. of the statute. has on met, ‘namely, that. the appellants were. 
~ oceupants of the cabin on the ein as a principal place of resiclence as 
- of October 23, 1962. The frequency and. quality: of their: occupancy do. 
not appear i have changed from July 23, 1962 to OME 23; ae 
but we need not consider the matter further. 

It 1s, of course, not necessary for us to caverns Sy ietioe: or not 
appellants’ use of the cabin after October 93, 1962; was of such a. nature 
as to be termed “residential occupancy,” - for sich’ use could in no event. 
establish any rights under the act if appellants did not mest'the require- : 
ments as of the date of the act. Qualification: for relief under the act is: 
dependent solely upon facts which existed. on and prior to October 23, 


1962, and neither the intent to riake a whining claim site a principal 


ale of residence ata future date nor the actual carrying out of such 
‘intent after that date can serve to qualify an applicant who did not 


.. gatisfy the criteria of the acton the critical date. H. 7. Crandell, supray  ) 
Joseph W. Hinton et al., A-30874: (Novernber ive 1965). Upon the — 


basis of the evidence submitted by the appellants wé must concurin the 
 Bureau’s finding that appellants have not shown theinselves to be 
qualified applicants for relief under the act. In view of the basis for this 


- conclusion, it is unnecessary to deterinine the merits of appellants’ 


allegations of érror oni the part of the Forest Service in its findings with - 

respect to the suitability of the cabin for residential use and its obser- 
| vations with PepO to y the number of ‘occasions on which the cabin 

§ We note that the first raordten to. any use of the sath in- connection. Ren: ‘gmith’s 


- employment is in an entry of October 2, 1963, that “Henry is: Working stops up here— 
Selling coffee. ” Eyeni. at that date, however, there is no clear indication: as to what. the 


. _ actual periods of norunen ey were, 
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| Therefore, putsuant to the authority delcsated to the Sole by the 
Secretary of the Interior (210 DM 2.2A (4) (a) ; 24: F. R.. _ ; the 
decision appealed eae Is affirmed, as modified. 


Ernust F oe oh 
Assistant Solicitor. 


Aone ee, GRACE KINSELA 
 A80868 | Decided: November 16, 1967 


‘Mining Claims: Withdrawn Tand—Withdrawals and Hsgerevn tion: Effect aa 


of—Withdrawals and Reservations: Reclamation Withdrawals—With- 
-drawals and Reservations: ‘Temporary Withdrawals 


es Mining claims are properly declared to be null and void ab initio where they | 


‘were located on lands withdrawn for reclamation purposes; the withdrawal 

cannot be deemed to have expired merely because it was stated to be for a 
- temporary purpose and more than 19 years had eee before the first of the 
cleus was located. o* | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Mrs. Grace. Kinsela. has. appealed to the Secretary of the Titevic: 
from a decision dated June 20, 1967, by the Office of Appeals and 
Hearings, Bureau of Land Management, which affirmed a decision 
dated October 12, 1966, by the Idaho land office declaring her Flap 
Jack, Rose, and Good Enough placer mining claims to be null and void 
ab initio because they were located on Jand included i in a first form 
reclamation withdrawal. : : 

_ The appellant contends that the idea wal is no longer in force and 
effect because it was made-on September 10, 1904, by a document which 
stated that the lands were. “temporarily withdraw[n] ” for reservoir 
sites under the Payette-Boise project. She states that section 3 of the 
Reclamation Act, June 17, 1902 (32 Stat.. 888), 48. U.S.C. sec. 416 | 
(1964), which withon cs. first. form withdrawals, provides. that the 
Secretary shall diligently prosecute to completion. surveys. for con- 
templated irrigation works:and shall restore lands to entry upon de- 
termining that the project is impractical: She asserts that nothing in 

the record shows that the. Department has completed its studies of the 
| Payette-Boise project, that the delay of 62 years is unreasonable, and — 


ie that the withdrawal, being only temporary by its 0 own terms, 1 1s. of no. 


_ further force and effect. | | 
- The Department has held that. a withdrawal remains in . effect until , 
it is revoked, even though the purpose of thé withdrawal may havé 
been fulfilled. In Richard R. Crandell, A-24444 (November 12, 1946), 
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Ae Department ee the rej jection of an. oil end gas a lose lee: 
tion for the reason that the land applied. for. had. been. withdrawn: on 

| February 10, 1902.. The withdrawal was ordered because of proposals 
- for legislation: to donate the withdrawn lands to a State for a park. The 
fact that legislation was enacted in 1912 which did not include the land 
applied for was held not to affect the withdrawal as to that land. 
Similarly, the Department thas ruled that although land was 


“temporarily withdrawn” in aid of proposed legislation withdrawing 


the land for the protection of the water supply of the City of Los” 
Angeles, the withdrawal remained in effect despite the fact that no 


legislation had been enacted in the 13% years following the date of 


the withdrawal. Clinton D. Ray, 59 LD. 466 (1947). The withdrawal 


in that ¢ase was made pursuant. to the act of June 25, 1910, 43 U.S.C... 


sec. 141 (1964), which authorizes the President to ‘emporarily. with- 
draw” lands for various purposes but provides that the withdrawals 
shall remain in force until revoked by him or by an act of Congress. 
In several other cases involving “temporary” withdrawals made under 
that act, it has been held that the withdrawals remain in effect until 
expressly revoked. Mecham v. Udall, 369 F. 2d 1 (10th Cir. 1966) ;. 
Wilbur v. United States, 46 F. 2d 217, 219 (D.C. Cir. 1930), aff'd. 288 
U.S. 414 (1981); Shaw v. Work, 9 F. 2d 1014 (D.C. Cir. 1925), ceré. 
denied 270 U.S. 642; and Jackson Hole Irrigation Company, 48 L.D. 
978 (1921). In the last case cited, the Department held that a with- 
drawal “in aid of pending legislation embodied in bill H.R. 11661, 65th 
Congress” did not cease to be in effect because the bill failed of enact- 
ment and no similar legislation was introduced. | | 
Thus, the fact that a withdrawal is made on a temporary basis does 
not invest it with a self-limiting life which will expire before affirma- 
- tive action is taken to terminate it. Appellant’s contention that the 
reclamation withdrawal of September 10, 1904, quietly expired at some 
_ time raises the obvious question—when } Appellant refers to the 62 
years lapse of time since the withdrawal was made as being unreason-- 


able. But her Good Enough claim was located on October 18, 1928, the — | 


Rose on September 16, 1924, and the Flap Jack on May 24, 1999, 

periods of time ranging from approximately 19 to 25 years fier the 
- withdrawal was made. Was 19 years an unreasonable life span for a 

‘temporary withdrawal? Obviously, appellant’s contention would 
__ throw into utter confusion the status of much withdrawn lands which 
were withdrawn for indefinite periods of time. For this and: the other 
reasons s stated her contention must be rejected. 
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Therefore, pursuant to the authority delepated to the Solicitor by 
the Secretary of the Interior Ce DM. 2, 2A a) (a)i (2 B R. 1848), the i 
, decision eppented from i 1s affirmed. : 

| ae eo -Erwust F. Hone | 

Assistant Solicitor, 


| _ UNITED STATES. 
a * OB. MYERS Et Al 
A-30796 - a s a . Decided N ovember | 2, 1967 


| | Mining Claims: Diséovery - 


A mineral showing which may lead a miner to giake a ‘elaim does not 
- necessarily constitute the discovery. which i is ‘required by the mining laws Lo Ma 
validate a claim. — a hE ee ; : 


Mining’ Claims: Discovery 


The rule of discovery. followed. by the Degaviment is the test. Jaia ieee in 
Castle v. Wombte, and the Department has not required that a. mining claim- 
ant show that he has found a miner al: deposit which can agsur edly be mined 
ata profit.. 


Mining Claims: Discovery 


Mining claims are properly held to be null and void eine only insignificant 

values in copper, gold, silver, and molybdenum have been found on the claims 
“ which would, at most, warrant only further aa aeces in an n attempt to find. 
valuable mineralization. - 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


0. B. Myers and Helen E. ‘Myers have appealed to the Secketary of 
the Interior from a decision dated February 27, 1967, by the Acting 
Chief, Office of Appeals and Hearings, Bureau of Land Management, 
which alfirmed a hearing examiner’s decision dated April 20; 1965, 
declaring the Soldier Peak Nos. 1, 2, 8, and 4 ae mining claims to be 
invalid because of lack of eon ry | 

The hearing examiner and the Acting Chief found that only insig- 
| nificant mineral values had been found on the claims and that at the | 

most they would indicate only? that further suploretion might be. 
warranted. 7 

The appellants lace ‘sible filed « on their present on a copy of — 
the brief which they:submitted on their appeal from the hearing ex- 
aminer’s decision. In the brief they assert that the sole i issue is “what 
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Yale eee sufficient to constitute. a valid discovery for. isa mining pur- - 


poses.’ ” They contend that the.examiner’s decision is wrong because 
(1) it-is based on the assumption that a mineral deposit which is the 
: basis of: “locating” a mining claim must either be such that. it canbe 
| mined at a profit or be shown to have a physical connection with a-de- 
- posit known | or proved: tobe of. value sufficient to be mined at a profit 


(2) it is based on the erroneous premise that no legal discovery ‘can ~ a 
| Me exist. unless. the locator determines. “by. Sore done before yma his | 


minade at, a ‘profit, ‘and (8). it. is based on. he erroneous ie thence: that a 
reasonably: prudent man is never justified “ In staking ‘a claim”. and 
doing: development. work unless the mineral ‘on. awa e based. hig 7 

location can be mined ata profit. . hho, oo oe 

| These. allegations of error reveal two majo or aguedie io as: 10 
| what the mining laws require and as to what the Department requires. 

: The first. basic misunderstanding involves the following - reasoning : 
The: mining laws require. that.a discovery be-made before a mining 
location can be made, z.¢., staked on the ground. The mining: laws, how- 

ever, recognize that risk and chance play a large part in mining and 

_ therefore anticipate that a reasonable prudent. man will often feel 
: justified i in spending money and effort in development; and further ex- 

| ploration of:a' claim based upon. a discovery of a mineral deposit: that 

is not of significant value. It is erroneous, therefore, to require that a 

miner know, before staking a claim, that minerals exists onthe claim 

in such quantity and of such value ae they can be mined at a profit. 

All that is required for a miner'to stake a claim is to find a quantity 

of. mineral in place, although it must be more than a trace or a mere 

indication...In short, the appellants argue, the discovery that is Te- 
quired to stake (locate) a mining. claim 3 1s s the only. discovery that i - 
required to validate a mining claim. : 

This is not true. It.is well settled that. aithough the canine ae ° 


a treat discovery as the initial act and it’ may precede location (the acts 


whereby the boundaries of a claim are marked, etc.), “in the absence 


of an intervening right it is no ‘obj ection that the usual and statutory 


order is reversed. In such ; a case the location becomes effective from the 


i date of discovery; but in the presence of an intervening right it must - | 


remain of-no effect.” Cole v. Ralph, 252 U.S. 286, 296° (1920). Thus, — 
" it-is not essential that the discovery required by the mining laws to 


— impart: validity to a claim must be made before the claim can be staked 


on the ground. A locator may stake a claim upon finding a mineral 
deposit of little value or even of no value. It follows that the mineral | 
showing which may induce the staking of : a » claim does not necessarily 
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meet the standard of the discovery which, is ; required a validate a 
claim... . : a 
_ Accor dtisty, we may deoeet appellants’ argument fhiat fe mining - 
laws permit a miner to take a chance and stake a claim when he ee n 


-. founda mineral deposit. even though the deposit itself has little'value. | 
But, as we have just seen, it does ‘not follow that the finding ofsucha 


| deposit constitutes the ore, wae 1s 3 essential | to make the claim 
: valid. a Sr ee 
The appellants? ‘second basic tiiscoiiedptici is ae the: examiner re- 


quired as an element of a discovery that a miner: find a mineral déposit. - 


of such value that it can be mined at a profit or that it be physically 
connected with a deposit which can be mined at a profit. This is not 
‘what-the examiner held. The examiner’s decision cited as the test of 
- discovery the established prudent man ‘rule of Castle \ v. ele 19 

L.D,:455, 457 (1894)* that a discovery exists: eet ee 
ok where minerals have been found and the evidence | is ; of such | a “character . 
that. a person of ordinary prudence would ‘be justified in the further expenditure 
of his labor. and means, with @ reasonable prospect o success, in eperelepie a 
valuable mine - + oem, (Italics. added.) - ° M3 : 
“A reasonable prospect of nce does not mean a sure caine. The 
word “prospect” itself does not connote a certainty. In Adams v. United | 
States, 318 F. 9d 861, 870 (9th Cir. 1963), Adams attacked a Depart- 
imental: decision on: the ground: “that the agency: decision required 
a demonstration on the part of Adams that the deposits: could be 
worked at a profit.” The court did not agree that the Department: made 
such a requirement. It stated that the Department considered the rele- 
vant evidence “* * * not to ascertain whether assured: profits: were 
_ presently demonstrated, but whether, under the cireumstances, a per-— 
son of ordinary prudence would expend substantial sums in the expec- 
tation that a profitable mine might be developed. The agency did not, | 
inthis regard, apply an improper standard.” © | 
~The examiner did not apply a standard of assured Pree He 


| applied no more than the rule in Castle v. Womble, case, supra, asthe . 


Department applied it in the Adams case, Supra. That is the rule as to 
what constitutes a discovery within the meaning of the mining laws. 
- We now consider whether the application of the rule to the facts: 


“properly resulted in the conclusion that appellants’ claims are invalid. 
There is little or no dispute asto the facts brought out at the hearing. eo 
They are set forth i in detail in the examiner ’s decision. The Govern- 


ment called one witness, Harve ‘Ashby, a-mining engineer, who: exX~ - 


amined the claims on three dates and took seven samples Five samples 3 a 


- | were. é taken. on. the Soldier Peak No. 1, four 1 in the shaft « on nthe claim 


“4 Agirmed i in ane Ve mutter, 197 US. "313 (1905), ina Rest Y. | Humboidi "Placer 
“ating 0o., (37 U.S. 334 con 
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a. one on . the surface. near y the shaft. (Ex. ‘5 mel 1 6). Ashby aie not os fo 
sample the remaining ‘two claims, appar ently because he found. no - 


excavations worthy of examination (Tr. 55). 

Of the seven samples. none showed any significant ae. in. Fla. 
| silver, or zinc or any value i in lead. (Ex. 3.0, 3.1, 8. 2). One sample, Myers _ 

— No.1, from the shaft on the Soldier Peak No. 1 showed : a value of 027 | 
percent j in molybdenum, but Ashby testified that this was of no eco- — 


nomic. significance (Tr, 25-26). Sample Myers No. 2, a MY foot chip a 
st sample. from the.same shaft, showed a copper value of 1.08. percent, or 

“about. $6, six and a, half” (tr, 57), but Ashby said it-had no lateral — 
extent as another sample taken close by. ran only. .02 percent in. copper. : 


Sample Myers No. 3, taken in- the same shaft, showed 6.87 percent 


_ : | copper, a. value. of $40 | per ton, but Ashby dismissed it as an “inter est-. 


ing curiosity” since it was taken. across only 24, inches of material | 
Be bs 58). | a 
- The appellants also called ie one “witness, Ezra H. ‘Lewis, a 
registered geologist. Lewis took one sample in the shaft. on the Soldier 
Peak No, 1 which showed no. significant values i in. gold or silver or 
molybdenum but 3 percent copper. It was. taken. near Ashby’s Myers 
No. 2, which showed 1.08. percent in copper. In explanation of the- 
| difference Lewis said his sample might not have. been, taken. laterally 
in the same place in the vein and that his sample was only 18 inches 
as compared. with Ashby’s 214 foot sample. Lewis conceded that “in 
a mining situation you mine much more rock than the 18 inches, so 
this, I think, is due to delusion * * *” (Tr. 78). Ashby said in Te- 
buttal that a minimum mining width was 4 feet and that the minimum — 
mining cost would be $26, the value of the minerals j in Lewis’ sample 
(Tr. 83). 
_ Lewis took one sample. on the Soldier. Peak No.. 2, two samples on 
Soldier Peak No. 4, and none on Soldier Peak No. 3. None. of the-three 
_ samples. showed -.any-. significant values in  gold,: ‘silver,. "COPPER, or 
molybdenum. - . 7 | 
In summation ‘Lewis testified that “he “was not abla to draw ‘any 
positive conclusions as to the extent and nature of the mineralization | 


inthe claims but that. he hada doubt — ee 


AL: As to its: being ‘not feasible in the future, or presently. I will concede that 
mreschily I would not attempt to work. it. In other words, | I ‘feel that the claims 
have not, been explored., to the extent that. you. can rule. out. economic »mineraliza- 

tion.. Pa (Te, 72.) es ee Raga ie Mone be aed ea ae ae oe 


a Ashby’ petarned to this Sample as Myers No. 6 but obviously intended is 5 pefee to Miers 7 


| No. 5, }, having | 04. a copper. since Meee pie 6 was taken from the Soldier Peal No. 2. | 
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| He further testified a phere was ‘the possibility of a copper vein in 
the claims and that it would be worthwhile exploring this ‘possibility - 
: (Tr. TOs rr 
The only reading that can "be! given to ‘Lewis? testimony is ‘that. the 

appellants have not yet: found | any. ‘Maineral deposit that has economic 
significance and would be’ worth. developing. but that’ the appellants 

would be warranted aa ‘spending their ‘time. to explore ‘for such a 

deposit. ‘The Department has repeatedly held that to constitute a 

| discovery there must be the finding of a. mineral deposit of such value 
that, a, prudent man would be justified i in the expenditure of labor and . 
money in developing the deposit, with a reasonable prospect. of Success, 
and that. it Is nota discovery if the mineral showing i 1s only ‘such as 
would | ‘warrant further exploration in’ the hope. of finding such a 
deposit. See the full discussion of this point in United States v. ‘Ken- 


neth O. Watkins and Harold BE. L. Barton, A-30659 (October 0c on 


| 1967), and in Converse v. Udall, 262 F. es 588, 595, (dD. oe 1966), ' 
appeal docketed, 9th'Cir.) | 

| ‘Clearly, on the basis of their own witness” testimony, the appellants : 
| have not made a discovery’ On any of their claims.? 
"Therefore, ‘pursuant to the authority. delegated to ‘the’ Solicitor by | 
the Secretary of the Interior (210 DM 2. 2.4 (4) (a); al F. R. =) 
? the decision are from i is affirmed. se 

a ae, ee tie Ernest F: Hom, ios 
oe oe : : ie 7 . ‘ Ab . = ae ie “ Assistant Solicitor. . 


| eae, “JACOB Ne WASSERMAN 
: A-30802 aa 7 me Decided November 22, 1967 _- 


Oil and Gas: Leases: + Applications Description—Surveys o of Public Lands; 
Generally: 


A. description in. an. eeauined lands oil and gas lease offer of a patcel of land 

smaller than a quarter- -quarter section embraced within a ‘public land survey 

_ and purportedly in conformity with it must describe the subdivisions of 

- the quarter- quarter section in the same manner as larger subdivisions of a 

section and: quarter-section would be described, and cannot jnerely give a 

proportionate ratio, such as the oid ae of the: -quarter-quarter ‘section, | 

- >, unrelated. to. the quadrant method ‘upen which the qpaplic land surveys are 
_ based and understood. | ne as wats 


7 3 This is: ‘eapectalie’ irue ‘with respect to” ‘the ; Soldier Peak No. 3 which was, ‘not’ even 
Sampled by Lewis and on which ho cuts or other exposure of mineralization was: even 
toe to exist. . . . 
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Oil and Gas Leases: eee Deseription—Oil and Gas eases: Cancel- ; 
. lation—Oil and Gas Leases: Description of Land—Oil and Gas Leases: = 
‘First Qualified Applicant es 


‘The description in an acquired lands oil and gas ‘lease. offer of a pared: of i 
land in a surveyed section of the “E% of SEYNWI,” of the section. is 
defective, - and a> lease issued. pursuant to the © offer. must. ‘be canceled as 
_ to. that. ‘parcel where a. junior offer properly. describes the land in con-’ ‘ 
bee formity with the rules. of the public land survey aysten a as s the is SEYNWY, a 
and BAWASHYANWH. —- | Pk 


APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


“y acob N. Wasserman has appealed to the Seer etary. of the Tnienon’ 


from a decision by the Chief, Branch of Mineral Appeals, Office | 


: of Appeals and Hearings, Bureau of Land Management, ‘dated March 


17, 1967, which affirmed a ‘November 9, 1966, decision of the Eastern : 


: States land office rej jecting in part his. Sil arid: gas lease offer, BLM-A. 7 


080851, as to the EWYSEY NWi4, EWW14S EYNWY, sec. 16, T. 19° - | 


| N., R. 13 W., Mich. Mer., Michigan, for the reason that those lands 
were thieliided in outstanding: lease BLM-A 0807 68, issued effective 
June 1, 1966, to the McClure Oil Company. } : 


Appellant's lease offer was filed May 5, 1965, and the McClure ine eS 


offer was filed April 7,.1965, Appellant. coritends that his offer is the 


first qualified offer to. deseribe the land properly, as ‘McClure’ S ‘offer aes oe 
described the land as the “E34 of SEYNW1,’ * and the lease issue ae 


for the same description. -The Bureau held that the description i in. the : 
“McClure offer was acceptable because although it is not a Presse . 
reference i in terms of the reg yular quarter- quarter section aliquot part 


of the subdivision, it nevertheless establishes. a proportionate divi- | 


sion of the lands. in the subdivision and clearly includes the same 


lands described as the EYSEYNWY and. EWWSEYNW, sec. ae we 
16, and'also conforms to a description i in the deed conveying the land Zz 


to. the United States, and can. adequately. be identified. Appellant, - 


4 however, contends that error in. the Bureaw’ Ss. decision | 1S demon- | 


strated becaiisé it also attempts to. reform the lease by. purporting to» 


. revise the lease description. to. that. stated in his offer. ‘He contends . 
that. the description. stated. by McClure 3 in his. offer is erroneous, im- 


te proper, and. contrary to regulation. 43, CFR 8212, A(a) (8) (i).- This, L 


a the. governing regulation here,. provides in pertinent part. that.:, 


7 If the. land has been surveyed. under the rectangular system of. ‘public. land 
surveys, and the description ean be conformed to. that system, the land. must 

-be described by legal subdivision, section, township, ‘and: range. . ‘Where. the 
description cannot. be. conformed | to the public land surveys, ‘any: boundaries 


a _ which do. not.so. conform. must be: described: by metes and bounds, giving courses. . | 


~ and. distances between the suecessive angle points: with appropriate ties to the. . : 
; nearest existing official auEvey corner, * * * — Ss < 
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| - Although the Bureau held that the deséription : in Jease offer BLM-A. 
080768 satisfied this regulation;: it justified ‘its conclusion. 3 in part on 
_ the fact that the description conforms tothe description. j in thedeed 
conveying the land to the United States. There is a. provision in the 
regulation requiring land applied for to.“be described as in the deed 
or other document. -by.. which tthe United. States: acquired title to the 
lands or minerals,” 43 CFR 3212.1. (3) (ii). However, this provision. 
_ applies only where the land has not been surveyed tinder’ the rectangu- 
~ lar system of public land surveys. The fact that the description in a 
deed was found acceptable for the purpose of obtaining title does not 
- mean tthat the description 1 is acceptable for other purposes. Since. the 
‘land desired here is within a section which has been surveyed under 
the public land survey system and is shown on the plat of survey as 
being a regular 640-acre section, the paragraph of the regulation | 
_ above-quoted governs rather than the portion of the regulation. appli- 
_ cable where lands have not been surveyed ; consequently, the fact that 
the description conforms to the deed: is not relevant to the issue of - 
whether it meets the requirements of the above-quoted regulation. 
.. No question has been raised as to whether the tract in question can. 
be described in conformity with the public land survey system.2 The 
only question presented therefore is whether McClure’s description 


of the tract as the “E34 of SEYNWY,” was a description by “legal 
7 subdivision.” | 


Both McClure’s and appellant’s jee purport to describe | 
a portion of a quarter-quarter section. Although it is often said that 
a quarter- quarter section (or a lot) is the smallest legal subdivision, a 


. this does not mean that subdivisions of a quarter- quarter section are 


not considered “legal subdivisions” within the meaning of public land. — 
and mineral laws and regulations authorizing the: leasing | or other 
disposition of parcels of land less than 40 acres in size. However, if 


- the subdivisions are based upon the principles of the rectangular 


public Jand survey system, the subdivisions must be designated in the 
same manner as that.in which subdivisions are designated for larger 
subdivisions of a section, .¢., in terms of aliquot portions of the sub- 
divisions. This may be aasily done by following the survey principles 
for the larger subdivisions of a section. If; however, an area of land 
is desired which 1s irregularly shaped, -of ‘disproportionate size, and 


_ otherwise not conformable to the regular square and rectangular sub- 


_. divisions, it must be described by metes and bounds. An example of 
: this would bea description excluding a right- of-way, 


oo Tf. the: qesottpon: could not be so conformed, the abou -quoted pecalntion required that 
_ the nonconforming boundaries be described by metes and bounds. Thus, if it did not conform 


to the public land. survey system, the description in appellant’s offer as well as that:in | 


.. MeClure’s offer would be. defective since neither gave a metes. and bounds description. 
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The Burean. ‘justified: upholding. the description. of — “Es of | 


a SEYNWy,” under the regulation on. the ground that it. established 
* a proportionate. division of the lands 3 In the subdivision which. could 


be ascertained. This justification, however,. reflects. a misunderstand- : 


- ing g of the public land parrey system, The survey. laws. (see 43 U. S. Cf 
| me ee halves of quarters, a ‘Qquarter-quarters. As stated ise 
. the Se ct in Brown Ve. en 44 U.S. — How. w.), 650, 663 


(1845): 


ae The settled oles of onze has been. to! ‘survey the public nae in square 7 
Avaiee: running the lines north and south, and east and west, and to extend the 


subdivisions authorized by. mae as aan as Leia in. square figures, to. the ae 7 


- lowest denomination. 


To the same effect see. 0 Keyser v. . Sutherland, 26 NW. (865, 867 1 (Mich. re 


1886). | 
In describing fae under the public land aveteni the use of the 

fractions “14,” and “14” have definite meanings of representing .one- 

quarter and one-half. These terms are used in relation to a compass — 
direction such as the “H14”—the east half; or:“NW14”—the northwest _ 
quarter. They are not used with reference to quantity—as designating 
a proportion of the whole section necessarily—but are used with ref- 
erence to the boundary lines of the parcel subdivided in accordance 
with the system established by Congress. See Jones v. Pashby, 29 N.W. 
374, 378 (Mich. 1886). Under this system the subdivision of a section 
into halves and quarters and smaller units is based upon a quadrant, 
with the quadrant being divided into four quarter sections. Each 
quarter section is identified by its compass direction—NE, SE, SW, 
_ NW. These quarter divisions, known as “aliquot” parts, are Aen 
described in relation to the four points of the compass. See Surveying 


— Our Public. Lands, U.S. Dept. of the Interior, BLM, 1960, p. 7. The ~ * 


-. quarter section can further be divided into halves. and into quarter- 
- quarters, which can be further subdivided into areas as small as.5 
acres, or 214 acres, or 14 acres. Jd. However, i in following this system : 
all such. sabdivinions are in relation to a quadrant.. See, é.g., definition 
of “quarter-quarter sections”: and “quarter section” in Glossary of — 


 Publie Land Terms, U.S. Dept. of the Interior (1959 reprint). 
The division of a section or a subdivision into quarters thus is always _ 


in relation to.a quadrant and not to any other segment of the whole _ 
- subdivision even though its proportionate area. ratio to the whole. is 
_ 1 to 4, as is a quarter section 1 in a regular section containing 640 acres. - 
‘This point is demonstrated. in.a case where land was. described as the. 
“NY,” of a section. Duncan Miller, A-28767 (July 23, 1962). In that - 
ee Miller argued that oe deer eee of land | as ‘the > NA” was : 
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clearly understandable as meaning the same as the “CNYANY, . Hoe 
ever, this argument was rejected and the decision stated that. the 


; description was not acceptable as a description of any legal subdivision _ 
_ of asection and was ambiguous and meaningless. The case involved the 


- application of a’ ‘regulation’ having: language. somewhat similar to — 
that involved here as 1 the -“Recessity of oe land a “eal - 
subdivision.” 
~The Miller case, supra, is indistiipyidhable from the present case. 
‘It the “NY,” of a section is not a description by legal. subdivision, 
- neither would the “N34” of a section be a. description by legal. sub- 
~ division (asa substitute for Nig.and NYZ814). “H3,” is indistinguish- ef 
able from “N: 34” or “NY,” and likewise cannot be accepted.as a descrip-_ ; 


tion by. “legal subdivision.” If the description “E34 of SEYNWY,” - 


is read, as the Bureau apparently read it, as the “east three- four ths” 


| of the subdivision, it is not consistent with the public’ land survey 
“system as it does not state true aliquot parts of a legal subdivision, _ 


~ but simply a proportionate ratio of land within the subdivision. The 
- fact is that under the public land survey system only certain forms of 
i deser iption have been deemed acceptable and others are not. See Robert 


P. Kunkel, 74 I.D. 873. We must conclude that’ the description of 


the “E38, of SEYNWi,” 3 is not a. pr oper description ofa legal sub- — 
division within the meaning of the regulation quoted .pr eviously ' and — 


> that, therefore, the McChire offer was defective: as ‘to such land.” 


“Where a lease has issuéd pursuant to an offer which was defective 


i to. lands in conflict’ with a junior offer which is acceptable as to — 


such lands, the lease must be canceled to the extent of the conflict so” 
that the junior offeror’s statutory prefererice right to’a lease might be - 
7 satisfied unless there are other reasons under the law and regulations 


which would preclude such action. Duncan Miller, A-30600. (Deten: 7. 


ber 1, 1966) ; Boesche v. Udall, 373 U.S: 472 (1963) 2 Therefore, unless ; | 


a. there. are such reasons, lease BLM_A 080768 must be canceled as to the 


land described in the offer as the “E34, of SEYNW1,” and appéllant’s - 
~ offer accepted as to the land ‘described as the. “EYSEYNWY,” and 


| “E14 W14SE3,NW,” of section 16. 


_. Accordingly, pursiiant to the authority delegated to the Solicitet by aa 
the Secretary of the Interior (210 DM 2 24(4) (a); 94 FR. 1848), the 


‘Bureau’ S decision i 18 reversed and the case 1s remanded to the Bureau 


ATf the ing. of SEYNWi,” is Recetas, so would. be MY of sunwy,” (for. 
EY%RY SHYNWK), or “NE ig. of NEY”. (for NEY,NEY NEY), ete. Such descriptions 


have never been accepted as eer eee by legal pabdty sion in accordance. with the public ue 


land survey. | ‘system. : 7 
@The McClure lease was tecucd.: despite the pendency of appellant's protest against 1 the 


| issuance “or the lease and before the peatest was acted on. 
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of: Tana Management for. appronee action consistent, with. ena 7 
decision. » | se 28S 
- 3 Ernest KF on. - 

| Assistant S liiton. 


» ADOPTION OF INDIAN CHILDREN IN STATE COURTS 


Taian: Domestic Relations—Indians: Civil Jurisdiction—Indians: Care - 
 . Of Children — | 


_ Where Indian court has properly fern ated. the relationship of. natural 


Indian parents to a child, Indian court standing in loco parentis may submit =e 


child to the jurisdiction of state courts to secure his. accpion, regardless 
that child’ is resident of an Indian reservation. 3 . 


M-36714 a 7 7 a , | N oonber 3 0, 1987 - 


- To: Cameo or Inpran Arrars. = a 
Arrention: Assistant CoMMISSIONER, Coameuntry Sunvioes, 
- ‘Fierp Sourcrror, Buses, Montana. 


Subj ect: JURISDICTION OF STATE Courts TO. ere Apoett0x Pho. 
CEEDINGS INVOLVING InDIsn CHILDREN. Las 


_. The Field Solicitor, Billings, Montana, ina wietniovadidiii dated i. 
«June 28, 1967, and officers of the Bureau.of Indian Affairs, in confer- 


ences ‘held both i in the field and at headquarters, have requested, our on 


opinion as to the legality of the following procedure: | 
_ An Indian child residing on a. reservation is produced haters, a. 
tribal court upon a proper petition alleging that he is dependent, and | 
neglected and that his natural Indian parents have demonstrated. that 
they are unable or unwilling to provide the care and’ support he 
requires, and praying that the parent-child relationship and the rights 
-of the parents with respect to the child be terminated. After ‘proper — 
proceedings in the tribal court a decree is entered terminating . the 
rights of the parents with respect to the child and making the child a - 
ward of the court. Thereafter, the tribal court, or an agency or person 
acting on its behalf and as its instrument, pean the child to an 
- appropriate state court for the purpose of invoking state pr ocedures 
to procure his adoption. Alternatively, we ‘suppose, the tribal court 
or its agent may place the child with an appropriate state agency 
which in turn invokes the juriediction of the state court to coe 
his adoption. | | 
It has been atoected that state ae are thou jtidedietion to ; 


. entertain adoption proceedings brought in this manner because the 


Indian child concerned is a resident: of an Indian reservation. This . 
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suggestion apparently procéeds from some aack premise as 5 state cour ts 
are without jurisdiction over Indians on Indian reservations. _ 
The suggestion is without substance. Under the circumstances posed 
there can be no doubt that the state court would have jurisdiction to 
entertain. adoption proceedings brought on behalf of an Indian child. 
Indian reservations are not extraterritorial to the states wherein © 
they are located. They are places where special laws often apply to 
Indian people. But the Indian residents of a reservation are full — 


citizens of the state wherein they reside, as well as of the United States, _ 


and are entitled to all the emt and privileges ee to that 


, status.” = 


‘With respect to many aibisct matters, Indian activities on Indian — 
‘reservations are subj ect to special Federal and tribal jurisdictions 
which are exclusive of the States’. For example, where a state has not: 

been given or assumed such jurisdiction,” special and exclusive j juris- | 
dictions exist in the Federal and tribal governments to take cognizance — 
of offenses committed by or against Indians on Indian reservations. 
Similarly, special jurisdictions, exclusive of the states’, have been 
assigned to tribal governments with respect to reservation-based trans- 
actions involving Indians and with respect to matters involving. 
internal government.* On the other hand, the maxim that Indian 
reservations are not extraterritorial to the states wherein they are 
located, is demonstrated by the fact that generally the states possess 
exclusive jurisdiction of activities thereon which involve neither In- | 
dian persons, property nor affairs. The states, for example, have long 
been conceded exclusive jurisdiction over offenses committed by non- 
Indians against non-Indians on Indian reservations.’ Again, it has 
long been recognized, with some important exceptions not here rele- 
vant, that the off-reservation activities of Indians are within the cog- © 
nizance of the states and their courts. In short, Indians, simply because 
of their status as such, are neither beyond. state jurisdiction or dis- 
qualified to invoke it. Although it cannot be said that, for purposes of 
jurisdiction, the Indian reservation is wholly without territorial sig- 
nificance (because the special and exclusive. jurisdictions over certain 
subject matters involving Indians which have been assigned to the 
Federal and tribal. governments are frequently coterminous with the . 
‘Indian reservation or country), the touchstone of jurisdiction in cases 
— involving Tndians 3 is ultimately - neither personal status nor the situs 
of the activity. It is,, rather, the subj act matter. 


1 Kake Village v. Hoan, 369 U.S. 60 (1962). . . 
; 2See act of August 15,. 1953, 67: Stat. 588, as” amended, 28° U.S.C. see. 1360 and 18 | 
: U.S.C. sec. 1162 (1966). 

~ 8 See 18°U.S.C. sees. 1151-1153 (1966). Williams v. United ‘States, 327 U, s. wi AADES) 
_ £Willliams v. Lee, 358 U.S. 217 (1959). 

5 United States v. McBratney, 104 U.S. 621 (1881). 
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“The chibboleth ee a. ‘state categorically i is without jurisdiction o over 
Indians « on Indian reservations does: not survive analysis. The hoary 
authorities. customarily. cited to support it, products of an era in ~ 
which Indian tribes were truly regarded and treated as foreign nations, 
have little relevance in the seventh decade of the 20th Century.*® 

There is no generic bar to a state’s exercising jurisdiction over 
Indians on reservations. There are, however, broad classes of matters 
which have been subjected by Federal law to exclusive Federal or. 
tribal cognizance. Internal government and the relations of members 
inter sé are examples of classes of matters over which jurisdiction has 
been left by the Federal] Government largely.in the tribes. The test : 
of the propriety of state action which approaches these areas is. 
- ‘whether it interferes. with, powers reserved to the tribes.” __ | 
Clearly, the activity of the state courts.in the. situation posited does 
not interfere with reservation self-government. Indeed, it is positively | 


In aid of it. It-may be that, the legality of the procedure here could be ~ | | : 


sustained on other grounds, because it: likely: entails the physical pres- 
ence of the child before the state court, off the reservation. As noted, 
it has long been recognized that Indians off the reservation are gen- 
erally subj ect to the jurisdiction of the state courts, just as other 

citizens. We are satisfied that there can be no question of the com-— 


pence of a. state court to entertain adoption proceedings on behalf _ 


of an Indian child under the circumstances “presented. because the. 

exercise of such jurisdiction does not involve trespass upon any 

_ area reserved to the exclusive fe eae) of, Federal or tribal ' 
governments. | = i 7 
It is difficult to: conceive what it poaéible jpoeainei toa steite oe S 


jurisdiction could be suggested were the natural parents of an Indian — 


child to bring the child before the court for the purpose of terminating | 
their relationship to him and. securing his adoption. In the circum- — 
stances presented, assuming that the parental relationship has. been 
properly terminated by the tribal court, that court then stands zm loco 
 parentis and has the same power as had the natural parents to submit 
the child to the jurisdiction of a state court to secure his adoption. 
The adoption laws and practices of most states are worked into rela- 
tively refined programs administered by the courts and welfare agen- 
cies to protect. the interests. of dependent children and to find good 
foster homes‘for those needing. them. Programs of the sort conducted 
by the states are generally beyond the capacities and resources of tribal 
governments. The transcendent concern must be the welfare of the 
children. and where tribal governments chose to utilize. state progres 


6 Kake Village v. Boda. supra. ie 7 _ - A 
7 Compare Williams. v. He supra, with Kake village v. Egan, supra. 
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for secur ing the adoption of dependent Indian. children they should. 
not: ~ deterred by. the interposition of baseless legal obj ections. 


Ricumonp. F. Aran, - 
. wee Ss 2 Associate Solicitor. : 
| ‘Epwarp Werneere, | 7 ur 


| ELLA HAMLIN 
A-80689 at | Decided. November 30, 1967 


Script; ‘Valuation “of. Land—Soldiers’ ‘Additional: Homesteads: : Cassin | 
easel Grazing Act: Classification’ se. : 


In determining what land is to. be classified under seGion 7 of the Taylor 
ae Grazing Act’ and the act of August 31, 1964, as suitable for the: satisfaction 
| -- of serip, including soldiers’ additional homestead. rights, the Secretary may 
i. fix a maximum. value per acre. as one of the. factors to, be considered and 

_. reject applications for lands whose per. acre. value is in excess of ithe 
~ oan limitation. , | 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT ae 


“Zella Hamlin has appealed to the. Secretary of the Tutetion from a a 


decision: dated June 10, 1966, of the Acting: Chief, Office of Appeals 
and Hearing gs, Bureau. at Land. “Management, which. affirmed. a deci- — 


: sion of the Nevada land office rejecting her application to havea parcel — 


of land classified as suitable for satisfaction of her soldiers’ additional 
| _ homestead rights issued pursuant, to 43. U. > Cc. sec. 274 (1964). | 
_.Mrs. Hamlin is the holder of the rights by, mesne conveyances and — 

ae adopted the application. filed on. April 30, 1962, by her assignor, 
Emmett M. Hamlin, her husband, now deceased, to enter 50 acres of 
| public land described as the SWUSEM, SWUNWUSEY, see. 28, 
T.20N., R. 20 E., MDM, Nevada. - 

The land npplied for lies about, 800 foet north of the on eae of 
Sparks, Nevada, which, in turn, isa suburb-of Reno. Both cities have 
been enjoying a rapid i increase. in population g growth and apparently. 
will continue to expand. Physically, the. land varies from level to 
- rough and rocky terrain, but is. ‘predominantly. of moderate slope. 
~ Its location and elevation. make it well suited for residential use and 


7 . wl has been. appraised at, $3,000 per. acre, 


- The appellant, or her husband, located ae eee in “1998 on | 
the lands and have maintained them, although p appellant now v admits | 
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in het ‘application that the. land i is ‘nonmineral. Lt also: appears ‘that 7 


about 1930 a corporation built and operated an explosives plant on | ce 
the land. The enterprise proved unsuccessful and ceased: operations __ 


in 1982; the buildings, however, are still standing... : ae 
The land j is among the lands withdrawn from all forms of appropria- | 
tion and reserved for classification by Executive Order No. 6910 of 
November 26, 1934. Section 7 of the Taylor Grazing Act, as amended, - 
43 U.S.C, sec. 315 (£) (1964), authorizes the Secretary, iy his disere- | 
tion, to examine and classify” such withdrawn land and, when he 
finds it proper for satisfaction of scrip rights, to open it up to selection. 


_ 43 CFR 2410,0-3(a). The land office rejected the application on the 


grounds (1) that the lands did not qualify ,as agricultural lands under — 
_ the homestead laws, 43 U.S.C. sec. 161 et seg. (1964), and are conse- 
quently not eligible £ for satisfaction of soldiers’ additional rights and — 


(2) that the eae and. best use: of the selected tract, is for. residential | 


development. 


In his decision on- appeal, t thes at Chief, Office of Agspeale and - 


| Hearings, held that it was. unnecessary to determine whether the land 


is: suitable for agricultural. development as contemplated. by the ‘ | ae 
soldiers’. additional homestead law, supra, because the highest and best 


use of the land is for residential development or for use as community 


or industrial sites and the public interest. requires that: the land be > iv 


maintained for such purposes and that appellant’s application must 
be. rejected for this reason. alone. In support of this conclusion, he 


relied ‘upon the location of the land, the expansion. of the neighboring 7 


7: cities, a residential development ibunine the tract, its current zoning 
as one-acre residential, and its value of upw ard. or. $3, 000- per acre. 
‘In her appeal to the ‘Secretar y, Mrs. Hamlin urges that. the Acting — 
- Chief’s decision did not. properly take into account the facts and. 
history surrounding her. application: and -that since a portion of. the 
land. applied. for, comprising 22.95 acres, had been withdrawn prior to 
Executive Order No. 6910 it was not subject to the order : and she is 
entitled at least to the 22.95 acres. 
- In her brief to the Director, Bureau of Land Nae ee the appel- — 
lant also adverted to a recent statute, the act of August 31, 1964, 78 Stat. 
751, in which the Congress set out a plan for finally satisfying all scrip 
and similar claims, including soldiers’ additional rights. In part, it 
required the Secretary to classify lands of a certain value for selection 
by serip or similar claim holders. In the alternative, it provided for the — 
redemption of these rights for cash at the average value of the Jand 
classified by the Secretary as suitable for the satisfaction of the various — 


1On April 19, 1968, ‘Mrs. Hamlin . filed a notice of location of a lode claim on part of the 7 
lands she has applied for; . 
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-_ categories of serip. In Regulations issued on August 18, 1966, 43 CFR 
2222.1-07 (e) and (f), after Mrs. Hamlin filed her brief to the Director: | 


Be the value of lands to be classified as suitable for satisfaction of soldiers’ 


additional homestead claims 1 was set at, not less than $250 and not more 


| _ than $275 per acre. 


The earlier withdrawal anenka’ be Mrs. Famiin was made by a 
Departmental order of December 10, 1920, which withdrew certain 
lands in Nevada for reclamation purposes as a, first form withdrawal in 
connection with the Newlands Project, Nevada. After several partial 
restorations of parts of the area withdrawn, the portion of the 1920 
withdrawal covering the land applied for by Mrs. Hamlin was revoked — 
and the land opened to application, selection and location by P.L.O. 

— 2859 of January 18, 1963 (28 F.R. 687). While the land was in the 
— reclamation withdrawal, It was not open to mineral location or any 
other application. 43 CFR 9393.1-1; David W. Harper et al., 74 1D. 

141 (1967) ; Ralph M. Bostrom, A-27806 (December 23, 1958) ; Harry 
A, Schulte et al., 61 ID. 259 (1953). Therefore, the Hamlin mining 


locations are invalid insofar as they cover land which was withdrawn ~~ 


when they were made in 1928. Similarly, an application to exercise 
- soldiers’ additional rights on land withdrawn from all forms of dis- 
position is subject to rejection for that reason alone. Philip Rex 
Kleitz, A~30315 (June 8, 1965) ; Atherton Sinclar Burlingham et al., 
71 I.D. 126, 128 (1964). 

Upon the revocation of the reclamation re the lands it had 
covered became subject to the withdrawal made by Executive Order 
No. 6910. Executive Order No. 7048, May 20, 1935; 43 CFR 297.14 
(1949 Ed.) ‘Thus, the Hamlin application cannot serve to exclude any 
of those lands, #.¢., the 22.95 acres, from the general withdrawal or 
give her any valid rights or equitable claims which she has not other- 
wise earned, That the land office did not reject her. application pro tanto 
as to the 22,95 acres for this reason does not’ help her, for it is well 
established that an applicant cannot gain rights in public land to which 
he is not entitled on the basis of erroneous advice of a government. of- 
ficial. United States v. Richard Dean Lance, 73 1.D. 218 (1966). If 
mistaken advice cannot help her, mere inaction can be of no greater 
benefit. In any event, since the land office rejected her application in its. 
entirety, it is difficult to grasp how she can be aided by the contention 
that her application should have been 1 10) jected in a for a different 
reason. | 

_ The appellant also emphasizes her ee association ‘with the land 
; she desires. As she e puts It, she pl her r husband have been interested 


: = | | November 80, 1967 | wee, fs 
in it since they located mining claims on it:in 1928, followed by the « con- 
struction of an explosives plant in the early 1930’s. Since the mineral 


activities were fruitless and the appellant now aserts that the land is” 
nonmineral, there does not seem to be any ‘reason to create “equities” 


out of the-mere assertion of invalid mining claims. The erection of the. — | 


explosives plant on the land is even less deserving. of winning» 
sympathy, for there does.not seem to be any justification for devoting - 
unpatented (and invalid) mining claims to such a purpose. The most. 
that can be said for the Hamlins’ relationship to the land applied for 
is that they asserted claims to it for almost 40 years without being able — 
to establish any right to it as mining land or to justify its use for non- 
mineral purposes. | 

We are left then. with ihe pcpelinnt a as an aopelcan for the satiate 
tion of soldiers’ additional rights by the transfer to her of 50 acres of 
extremely valuable public land. The Department has been quite con- 
cerned with the problems raised by attempts of scrip holders to. acquire 
lands of the highest value and. has been: reluctant to patent such lands | 
to them. — 

In 1963 the Depkeeasul toed eda bon: to actablial a vain 
standard for lands deemed proper for acquisition in satisfaction of | 
outstanding script..As amended, the Department’s proposal became the 
act of August 31, 1964 (supra). In his statement to the Senate sub- 
committee Belding a hearing on the bill as amended by the House of 
Representatives, the form in which the bill was enacted, the Assistant, 
Secretary = Department of the Interior said: j a 

"Since Hie passage of this bill De the House, we have been giving thought to its 
prompt. implementation if enacted. into law. While the bill. sets a minimum value | 
requirement it. is not specific as to any maximum values. In classifying lands as 
suitable for scrip selection as provided. by section: 3(a) it ig apparent that the. 
appraised values will, in all probability, range above the minimum with some 
timbered tracts having. values of several thousand dollars an. acre. A. value 
| standard is. needed to preclude the taking of high-valued resources, Yor example, 
timber on a single acre of. land in. western Oregon May. be. worth as. much as. 
$4. 500. The absence of a maximum value standard might permit a. windfall. to ; 
scrip holders, and continues: the difficulty between the holders. and. the 
Government. : | , _— 

It is our intent, if the bill is jonacead in “he Apae eueusd forth. to ‘efter: scrip 
holders lands ranging in value from the average fair market value as prescribed 


. in section 3 (a). to approximately 10 percent above that’ average value, 


_ It is our belief that it would be reasonable, and it is our intention if the | billis 
E enacted in its present, form, to instruct State directors and. district managers to 


classify lands as suitable for satisfaction of scrip claims only. if the lands so. fae 
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3 classified have fair market value within the range oof 10 pekeont above the average. . 
fair market value prescribed i in section 3(a): as the statutory floor. ( Heari ings on’. 
- HLR. 4149 before the Subeomm. on Publie Lands of the Senate oe on Interior. 
and Insular Affairs, 88th Cong., 24 Sess. 9). <a eae oD a 


_ The. only non- -Departniental withess to appear. stated (Mr. ‘Slade | 
Gorton, of the firm of Little, Gandy, Sey Palmer & Se ae) 
Attorneys at Law, Seattle, , Washington) : 


* oe ee 2 toe RES i a 


I should say that Secretary Carver told me yesterday about the two problems 7 


_ he has just raised with you. In working with the Department and in drafting the 

. House amendments, we feel that his interpretation in both cases is the proper 
one. We would not expect thie Department to go much above the floor established 
in the act, and we certainly feel it proper to. consider only those applications - 
er anted between the date of the recording act and the date that i. R. 4149 becomes 7 
law ais the base anid not a rolling adjustment (Z ad. 15.) | ; ice gees - 


“The Senate report (S. Rep. No. 1455, 88th Gang re 2a Sess. ) ee 
comment on this part. of the Department’s testimony. | sae 

After further consideration of the act of August 31, 1964, ‘Supra, the 
Dépaitinetit came to believe that additional léniclotion: was necessary 
to make plain its position that it could set a maximum value’on land 
it classified pursuant to section t of the Taylor Grazing Act, Supra, as 
suitable for acquisition for the satisfaction of serip and similar rights. 
In its identical letters of June 11, 1965, to the President of the: Senate 
and the Speaker. of the House, ie ‘Department reviewed the scrip 
problem and suggested some remedies: | | 


- Enclosed isa draft of. a. pr oposed bill to ainend the act of uric 31, 1964 ¢ 8 
Stat. 7 51), relating to the satisfaction of scrip and similar. rights, 

We recommend that the proposed bill pe referred to the appropriate cominittee 
for consideration, and we ur ‘gently recommend. that it be enacted. . 

- Section 7 of the Taylor Grazing Act provides that the Secretary of the Interior 
—is° authorized to examine and classify any public lands which are proper for. 
acquisition in satisfaction of any outstanding scrip rights and to open such lands | 


.. to. selection for. disposal in accordance with such classification. The act gives no | 


legislative’ guidance as to the types or value of land that’ may be proper for 
| acquisition. Absent stich ‘guidance, there has been little progress over the years. 
toward satisfying serip: rights, The main problem has been one of land value. | 
As a general rule serip holders have selected the highest value lands. The 
Depar tment has been reluctant to patent such high value lands. 7 ) 

Realizing that the final satisfaction of call. outstanding scrip, some of which, 
issued more than a century ago, was desirable, both from the standpoint of the 
holders of scrip and of the Governmient,. this Department, in 1963, ‘proposed 
legislation to establish a value standard for lands: proper for acquisition in satis- 
~ faction of such outstanding serip. This proposal, as amended, culminated in the 
| enactment of Public Law 88-545 to provide for the satisfaction of claims arising 
“out of: perp Hew sélection, and similar rights. 
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. it was the Department's proposal that the dand offered in satisfaction of srip a 
| would be ** # * of a value per ‘acre of at least the average ‘price. received for 
land sold under the Small Tract Act during the 3 years” prior to.the date of : 
cabin of ‘the offered lands.” The average value of small tracts. in. a 


ve ia 


" Throushout ioonaioar atid, of the pronesed legislation, ania, Depeneay COn- 


| ‘gtantly urged that a value standard be adopted, preferably. a specific maximum Ag 
dollar figure per acre. We proposed that the act provide : that. ‘10 “proper ty having = 


a value.greater than $—— per acre.of scrip right. to. be satisfied under this — 
act shall be conveyed. by the. Secretary under this.:Act.”.. 0 = ; oe 
The. Department. is. now faced with. a dilemma. in.. implementing Public. ae 


| 88-545. The act: Sets a minimum :value but, no maximum value of the lands which _ 
may be offered in satisfaction of the scrip. Preliminary appraisals” of lands’ 7 


patented for Valentine scrip.indicate: a minimum: value:on the order: of $1; 250 
~ ‘per: acre.. We are concerned that this figure.may be substantially in. excess. of. 


a what. Congress: was led to believe it would have been. under the formula adopted. 
- During consideration: of : the ‘bill. we -advised «the : ‘Congress; : ‘upon the. limited 


information then available,. that: the value of: lands: a aia ae in ‘Satisfaction. of 
‘the Valentine Scrip. was about $750 ‘per acre.. ee ee oe ene 
~The. act.is being: interpreted: by scrip holders. as: vindiae no ‘upper limit’ on’ ‘the 
‘value of land: for which: they: may apply. One- pending application: covers. land — 
having a. fair market. value of approximately.:$4,000 ‘per: acre, In: View: of the 


‘legislative history of Public Law: 88-545, we have grave: doubts. that: the’ Con- 


gress contemplated or intended this result. We did not. envision any. ‘such: result. 
Pe One Valentine serip holder testified before the House Public Lands Subcommittee 


lars: indicating payment for Valentine scrip at about $500.per acre. 


_ While we -have hesitated’ heretofore to recommend a specific figure. to the ee = 
| gress, we now, believe that. a: maximum value of $500 per. acre, an amount : ‘equal 
to that cited in testimony, would be equitable both to serip ‘holders and to aS 


a - Government. one a 111 Cong. Rec. 18030. 


The pertinent provision of the proposed bill read: 


“(¢). ‘Adding thereto a new section reading. as follows! 


i = “See, 7. Notwithstanding any provision — of this ‘Act to the ‘contragy, no public . 


| lands having a value in eXCess of $— per acre shall be patented under this. “Act: 


ee “in satisfaction of any ‘claim or’ holding recorded under the Act-of August 5, 1955 


(69 Stat. 584, 535), and no payment in:cash: made ‘under this ‘Act. shall ee | 
per acre for any such claim or holding. ut | 





The Department’s: proposal. was introduced as ‘Ss. 9391, ‘goth: Cong. 


| ‘and E.R. 10198, 89th Corig. At hearings held 1 in Angust 1965. before. a 
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| ment’s viewpoints was Sa by its. itnedses while other witnesses - 
“opposed or accepted the concept.of a maximum. value.as a. proper, as-— 
‘pect: of classification of land as suitable for satisfaction: of scrip ‘rights. 
On September 9; 1965, the Secretary of the Interior wrote ‘to the 
2 chairman of each ar the con gressional committees as follows: | | 
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Dear Mr. ‘CHARMAN: : | | BEC ae. 

During the recent hearings) on ‘A. R: ‘16198, the’ ‘question ardse as to what’ action ; 
“this Department ‘would ‘take to | sitisty scrip’ claitis, 3 if. the act, of August 3 31, 1964 
(7 ‘Stat. 751), was not-amended:: a 

-In the event that Congress’ does not. act ‘on the proposed ainendment ‘Curretitly 
under consideration, -we will proceed to carry out the: diréctives ‘of the’ 1964 act 
‘and we will take prompt’ action on “all pending ‘serip: applications.’ We: intend 
tO! offer scripholders lands ranging in value: from. the‘ avérage fair market value 
“as prescribed ‘in’ ‘section. Ba) ‘Of ‘the 1964- ‘act to approximately: ten percent: above _ 
that average value: In: this: connection, we interpret section. 3(a) to mean: that. 
~ the average fair market value will be based on conveyances from. August: 5, 1955 
“fo: August 31,1964: This coursé of action: is the samé.as‘ that indicated by then 
“Assistant Secretary Carver ‘in- om al a0; 1964 ales to you peeerding H. R. 
4149, 88th Congress, 7 gow 

Another question. which’: arose » “at: the: neamnees ‘dealt. with thé Dsperoneht's | 
“interpretation of that: portion’ of ‘section. 3(a) of the 1964 act which: directs’ the: 
-Secretary to: classify: public: lands “insufficient: quantity so: as*to provide each 


cholder of such claim: with a reasonable: choice of public: lands against: which: to | . 


“Satisfy: his elaim.”. We believe ‘that. classification’ of “approximately three: times — 
the acreage of recorded claims or. 30,000: acrés: would ‘satisfy: the: directive to 
provide:a. reasonable choice. Some lands: would be classified ‘i in-each of the public 
land States: with the majority of the: land classified in. 1: those States in 1 which | 
pgeauenn uae had indicated an interest. 4 es : 

.. We hope. that these. comments will assist the committee in 1 its ‘consideration ; 
of LR. 10198; a ad Le Be. rt, 
Sincerely yours). re a ee ree ee 

fai Srewarr L. ‘Upare, 
. Seeretary of the Interior. 


The t Under Secretary of the Interior sien: before the House sub- 
committee on February 10, 1966, to explain the Department's position | 


that, while it desired a Congressional statement i imposing a limitation 


on the maximum value per acre of land to be patented in satisfaction 
of scrip, it had also concluded. that it-had the enon to settle. out- 
standing’: scrip on the same basis under the 1964 act. 


In a. letter to the Secretary, dated March 21, 1966, the chairman of | 


_ the House Committee 0 on: Interior: and Insular Affairs wrote: 


Dear Mr. Seonerary : , 
AS. you. are. aware, this: Committee hag considered : extensively ace R. 40193, a 


7 proposal introduced as a result, of.a request from ‘your. Department to amend 


the act of August. B15. 1964. (78 Stat. 751), relating | to the. satisfaction of scrip. 
and similar. rights. The act of August 31, 1964. (78 Stat, T51), was also introduced 
at the request of your Department and, ‘among other things, placed. a minimum 
value limitation on land which. could be exchanged for scrip. The primary. pur- 
pose of E.R. 10198. was. to. establish a maximum value limitation on land ee 
ee for scrip which the act of onan ai, 1964, fatled to do. 
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. BRbin’ teathtiony received ‘by this committee, He now ; appears. 5 that ‘the Depart t- 
nient of: the Interior is no. longer of the opinion that enactment: of ELR. 10193 is 
” necessary; but’ that. ‘an’ equitable’ administrative’ solution - is ‘possible along the 

lines: indicated:,in: your letter: of September: 9; 1965, to this. committee. Under 
that proposal the Department would: (1). ‘Classify: approximately ‘30,000 acres 


of land as available for selection in redemption of scrip: ranging in value from 
the average fair market, value as. ‘prescribed. in section (a) of the: 1964 act to. 
approximately 10° percent “above that’ average. ‘value and (2) the average ‘fair oe 
market value of lands to be made available under section 3(a) would be based 


on .the conveyances: made from: August: DB, 1955, to: August 31;: 1964, The legality - 


of this. procedure was. -approved by the Acting Solicitor ina memorandum of. 


February. 10, 1966, to the. Under p eoraty, a - CODY, of which was furnished this 
Committee. . . 

In view of the: opinion ' ‘by your ‘Depariuiant™t that ‘an administrative: solution 
is feasible in connection with the satisfaction of scrip rights as expressed i in H. R. 
10198, this committee will take ne.further action on this preposal. : 

‘The Committee is deeply concerned over the moratorium: and numerous. delays . 
involved in the satisfaction of outstanding scrip rights. and. requests that it. be 
kept fully. informed. as te. your plans and progress in implementing the adminis- 
trative procedures referred to herein, In the event new or amended Departmental . 
regulations or procedures are paaae a please ‘advise this committee when they 
will. be available, - . 


- Sincerely, 


; /s/ WANE N. ASPINALL,. 
Chairman, 


Shortly t thereafter the Department published proposed amendments 
to the pertinent regulation to implement its procedures for satisfaction 
of scrip, 31 F.R. 6985, May 12,1966, which were adopted with minor 
amendments. Civeilas No. 2910, August 94, 1966 (31 F.R. 11178). 

In pertinent pale the regulation, 43. CFR 2921.07 classification 7 
provides: : | | 

808 eo Gee Ro, Oe oS ne Ho 1 
(e) In satiafacton of aindicntete filed on and after J uly. 1, 1966, each claimant 


is entitled to receive land in tracts ee a value per acre no. less than the 
following: _ | 

(1) For soldiers’ additional homestead, Isaae Crow and Merritt Ww. Blair 
claims, $250; : nae one. a awn. tan ee ei 

# ee oe | i oe | age | Haye or ee 


“(£) Hereafter, no tract of land will ibe classified as ‘ Siitapie for disposition in = 


satisfaction for claims if the value per acre of the tract ‘exceeds the following : 2 
# ( 1) For. soldiers’ additional homestead, Tsaac Crow and Merritt We Blair 

claims $275; * * * Le ae . . 
‘Thus, the Department after earetal and extended examination of 
7 the 1 issue and after full consultation with the interested committees of | 
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th Cong oTess has decided that its can n legally, cna. as. a. Paatiat of policy: 
ught to, apply a maximum value factor in determining whether Jand 
is ai be classified as suitable for satisfaction of scrip: claims: The values ° 
set out in the regulation were determined i in accordance with the terms 7 
| of section 3 (a) of the 1964 act ~ ia i er ke 
| Mrs. Hamlin contends, ce ca since her ‘applicatigin w was filed 
some two years before the act, of Angst 31, 1964, was Dees it 1 is not 
governed by thestatute. _ | Boa 3 itelgies ty 
Itis well established that the mere. a oe an Heo leaton wes : 


Bae alewaned is. discretionary’ swith the: Secretary: or where classification 1 fia 


a prerequisite to its allowance, as here, does not endow the ‘applicant . 
with rights that. are immune to the terms of later. statutory or regula,- 
tory requirements or. conditions. J. roseph. E.. H atch, 55 LD. .580. (1936) ; ; 
— Raymond L. Gunderson, T1. ED. a 480 (1964) 5 Ve = arold: Lada 
Prerceet al, , 69 LD.14 (1962). ct 
In accordance with this precept the Tiiase Secretary. of the Interior 
a Land Mennsement on Dleaitae ihe. 1964 act, which eecead that : 
-any scrip applications filed for land which had not. been | classified | 
before August 31, 1964, as being suitable for disposition 1 in satisfaction 
of scrip would be esubje wot oe the value criteria now found in \ the regula- 


_ . tion (supra). 


Becsdinely ci since the ere has seampisl to sely her soldiers’ 


additional rights to land, whose per acre value. far exceeds that per-— — 


mitted by ‘the pertinent regulation, it ity was 8 subject, to ej jection and i 1s 
| rej jected forthat reason, 7 a 
“Therefore, the decision of the. Bureau of band Management i is 
: affirmed for ‘thet reasons given herein. © ee 7 | 


| Elarry R. aren os 
_ Assistant aie ecre fake 0 / gaa t nierior. 


- * see. 3(a) (78. ‘Stat. 781) Geog 2 3 7 
“Prior to January 1, 1967; the Sebretary’ shall clasiity, for conveyance and. exchange for 


7 sock type. of ‘claim recorded under the act of August 5, 1955, publie lands in- ‘sufficient — 


quantity go as to provide each holder-of such. a: claim ‘with a. reasonable choice of public 
lands against which to satisfy his claim. .The- ‘public lands so classified shall be of a. value 


of not less than the average fair market. value, determined by the Secretary as of the date. 


patent’ issued, of those public lands eT conveyer in exenanse for each type of claim 


7 since, August ‘5, 1955": 


. » The Department has also determined, as the. contespouaenee quoted. above: states, that : 
thie’ “period used in. arriving at the average fair market value: is to O Ree on. August 5,. 1955, 
and ter minate on August 31, 1964, the date of the act. 
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‘PROCEDURES INVOLVED WITH SUBMISSION AND APPROVAL OR 
DISAPPROVAL OF WATER QUALITY. STANDARDS* 


Water Pollution Control: Water Quality Standards: Generally | | 

Water Quality Act, October 2, 1965, 79 Stat. 908, which amends the Federal | 
Water Pollution Control Act, July 9, 1956, 70 Stat. 498, as amended, 33 
U.S.C. sec. 466 ef seg., provides a first option to the States to esnabe: water 
quality standards prior to June 30, 1967. 


Water Pollution Control: Water Quality Standards: Genetally: 
After June 30, 1967, the States and the Secretary have authority to initiate 
action toward the establishment of water quality standards. 
Water Pollution Control: Water Quality Standards: Generally. 
The Secretary, pursuant to section 10(c) (1) of the Federal: Water: Pollution 


_ Control Act, as amended, 33 U.S.C. sec. 466g, has authority to determine that. ; 
a portion of water quality standards established by a State meets the criteria — 


of section 10(c) (3). of that Act, while og termine ‘the remainder of such 
_ water que standards fail to. meet such criteria. a ere a mega 


: M-36720 | get an ae ee 
TO: DIRECTOR, ‘WATER. QUALITY STANDARDS STARE - 


| “June 26, 6, 1907 | 


OFFICE OF PROGRAM PLANS AND DEVELOPMENT FED- — - 


_ ERAL WATER POLLUTION CONTROL ADMINISTRATION. | 


- SUBJECT: PROCEDURES INVOLVED WITH SUBMISSION 


AND APPROVAL OR DISAPPROVAL OF WATER aims ies 


_ STANDARDS. 


Your memorandum’ of May 9, 1967, requests « our advice. iia 
procedural details. concerning the adoption of water quality standards _ 
by the respective States, the submission of the standards to the ap- 
propriate Federal officials, and related questions regarding the ‘oper- 
ation of section 10 of the F ederal Water Pollution Control Act, as 
amended (hereafter, “Federal Act”). Conforming to our earlier oral 
advices, we shall answer the ten questions in your request seriatim fol- 
lowing a brief discussion. of the ape cee sections . the EF oe 
Act. 

_ SECTION 10(c) (1), of the Federal Act sets out:.the manner in — 
which water quality standards shall become the standards “applicable 
to such interstate waters or portions thereof,” if the criteria and plan: 
of implementation and enforcement thereof are adopted by the ‘re-- 
spective States “in accordance with the letter of intent” referred to 
therein, and if.the Secretary determines that such State criteria and 
plan are consistent with paragraph (3) of subsection (c).: | 
SECTION 10(c) (2) provides the manner in which the oa _— | 
may prepare regulations setting forth standards of water’ aay and 


~*~ *Not in Chronological Order. 


| 287-9738 —1 a 3 : | : - Py : : | = 3 74 LD. No. 12 = 
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promulgate them, if a State does not establish water quality stand- 
ards pursuant to section 10(c) (1) of the Federal Act, or if the 
Secretary determines that the adopted State standards are not con- 
sistent with paragraph (8) of subsection (c), section 10. Under Ques- 
tion 6 we discuss the Secretary’s approval under section 10(c) (2) of 
standards found by him to be consistent, with section gas) @), sub- 
_ mitted by States after June 30, 1967. | 

The cited three subsections of. the Federal Act are Augean foi 
what they do not. say, as well as what. ee = say, and we quote them 
here for your convenience : 


Sec. 10(¢) (1) If the Governor of a State or a State water pollution enter ol 
agency files, within one year after the date of enactment of this subsection,’ a. 
letter of intent that such State, after public hearings, will before June 30, 1967, 
adopt. (A) water quality criteria applicable to interstate waters or portions 
thereof within such State, and (B) a plan for the implementation and enforce- 
ment. of the water quality criteria. adopted, and if such criteria and plan are | 
established in accordance with the letter of intent, and if the Secretary deter- 
mines that such State criteria and plan are consistent with paragraph (38) of 
this subsection, such State criteria and plan shall thereafter be the water quality 
standards. applicable to such interstate waters or portions thereof. 

(2) If a State does not: (A). file a letter of intent or (B) establish water 
quality standards in accordance with paragraph (1) of this subsection, or if the . 
Secretary or the Governor of any State affected by water quality standards - 
established pursuant to this subsection desires -a revision in such standards, the 
Secretary may, after reasonable notice and a conference of representatives of - 
appropriate Federal departments and agencies, interstate agencies, States, munici- 
palities and industries involved, prepare regulations setting forth standards of 
water quality to be applicable to interstate waters or portious thereof. If, within - 
six months from the date the Secretary publishes such regulations, the State 
has not adopted water quality standards found by the Secretary to be consistent 
with paragraph (3) of this subsection, or a petition for public hearing hag not 
been. filed under paragraph (4) of this subsection, the Secretary shall promulgate 
such standards. . 

(3). Standards of duality established peueunee to this subsection shall be such 
as to protect the public health or welfare, enhance the quality of water and serve 
the purposes of this Act. In establishing such standards the Secretary, the Hear-_ 
ing Board, or the appropriate State authority shall take into consideration their 
use and value for public water supplies, propagation of fish and wildlife, recrea- 
tional purposes, and agricultural, industrial, and other legitimate uses. 


The plan of the Federal Act is such as to give the respective States 
the first option for adopting standards, and upon their failure to do 
so as prescribed in the act, or if a revision of the established stand- 
ards is desired, the Secretary may undertake to have standards promul- 
gated by following the procedures prescribed in section 10(c) (2) 

and section 10(c) (4) of the Federal Act. With so much as an introduc- 
| tion, we Oe oe haa and our answers to them. | 


. This subsection added ae section 5(a), 79 Stat. 907, approved 10/3/68. - 
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0 Can either the Governor or the administrator. of the sap ecu 
water pollution control: agency submit official water quality standards: 
under the Federal Water Pollution Control Act, as amended ?, 2 
The Federal Act does not specify who shall “submit ” the standards 
adopted by the respective States, or to whom they shall be submitted. 
Administratively, the State standards may be submitted either by the 
Governor of the State or the designated official State agency to the 
‘Secretary or to the Commissioner. | 
9. Does, it matter whether the standards : are submitted ieee to 
Secretary Udall, Commissioner Quigley or to a Federal Water Pollu- 
tion Control Administration Regional Director? 
This question. has been answered under question 1 above. 
_ 8. What: are the necessary ingredients of an official submission ? | 
We believe that the submission of standards by each State < on or 
before June 30 should include: _ 
(a) The standards as adopted by the State. These would rede a 
‘catalog of the interstate (including coastal) waters of the State, the 
uses of the waters, the water quality criteria employed by the State in 


the setting of standards, and the application of such criteria to the 


£3 specific . waters and their uses. These must be described in sufficient 
detail to allow the Secretary to ascertain whether the State standards: 
will be consistent with section 10(c) (3) of the Federal Act. | 
(b) The plan of implementation and enforcement. These should be 
based on adequate legal authority under State law permitting the 
‘State agency a clear course of effective State action to enforce the | 
adopted plans. The citation to this State va should be expressed as 
| part of the plan of enforcement. 8 
~ . {¢) Supporting documentary materials. The formal resolution of 
| adoption by the appropriate State body and a statement by the State 
agency that the standards were adoped before June 30, 1967, after 
_ public hearings and in accord with the letter of intent. The statement 
should indicate that a transcript of the hearings is available. E 7 
4, Should the Secretary or Commissioner acknowledge the receipt 
of standards soon after they are submitted for review? 7 
‘While this is normally a matter for administrative determination, 
we believe the Commissioner should acknowledge the receipt of stand- 


ards soon after they are submitted for review. 


3B. Do you see anything inappropriate in our transmitting critiques : 


| of official. standards to a State with our suggestions for modifications . : | 
through the Regional Office without. acknowledging the Secretary’s 


| participation? The reason, for this procedure is to have the standards 
~ written mm a, form that is as acceptable as possible to Commissioner 
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Quigley before he transmits them with his recommendations to the 


Secretary. . 
The correction of minor cd technical aencisacion cialis such 


oe things as misspelled. words, improper punctuation, etc., as well as es- _ 


tablishing a uniform format acceptable to the. Commissioner, can be 
accomplished by written exchanges without the necessity ' of any formal 
- procedures. This can be done either before or after June 30,1967. 
We do not view as inappropriate the informal advices being rendered 
| by Commissioner Quigley, before formal submission of the State’s — 
standards as to whether he would recommend to the | Secretary. certain 


elements within the standards either for approval or disapproval. It 


- should be made clear that these. critiques are being made without the - 
- Secretary’s participation and. are not to be taken as his eapresin on 
the matter. | : 
_. Following the formal sibeion of the State’s standards, if ‘ie 
stendar ds are to be disapproved after June 30, 1967, in any substantive 
regard, we believe that such disapproval should be by Secretarial ac- 
tion. Such disapproval should be made by a Secretarial notice of dis- 
| approval, together with the reasons therefor, being forwarded to the 
affected State and, if deemed administratively desirable, a detailed 
critique may be ineluded therewith. ‘This notice of disapproval and 
critique may be such as to apply to all waters included in the sub-. | 
mission or it may: be such as to apply to only some of the rivers or 
bodies of. waters, or portions of them, and as to some or all of the 
_ parameters established for the waters. 

Approval of a State’s standards as. submitted will be made pursuant 
to section 10(c) by a notice of. approval to the State, with a clear 
statement of the standards, or portions of them, being so approved. 
Approved standards and the plan of implementation and enforcement 
will thereupon become the standards applicable to the interstate waters 
or portions thereof. It is evident that a State may have approved 
“standards” and nonapproved “standards” at the same time, even on 
the same river basin, as you find certain parameters may be consistent a 
with section 10 (c) (8) while other parameters | are not. | | 
6. May water quality standards for interstate waters or portions 

thereof adopted by a State after June 30, 1967, be accepted by the © 
_ Secretary as the Federal standards applicable to Sach waters provided 
he determines that such standards are consistent with section 10 (¢) (3) 
ofthe Federal Water Pollution Act? | | 

In our opinion, legal authority may reasonably be ids in Necction 
i 10(c) (1) and 10(c) (2) of the Federal Act, pursuant to which: the 
Secretary may accept water quality standards which are adopted by a — 
State after June 30, 1967, and if the Secretary determines that such 
standards are consistent with section 10(c) (8) of the Federal Act, 
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those Cred shall thereafter be the standards sivpligabl: to the | 
waters for which established pursuant to the Federal Act. ; 
| As we understand sections 10(c) (1) and 10(c) (2) of the Federal 
- Act, a scheme is provided whereby the water pollution control agencies 
of the States and the Federal Government are to contribute coopera- 
_ tively to the fullest extent practicable i in the creation of water quality 
‘standards which meet the criteria in section 10(c) (8) of the F ederal ; 


- Act, and which tend to accomplish the purposes of the act. 


Paras to the statutory scheme, we look initially to the States for 
the establishment of water quality. standards. Section 10(¢) (1) pro- 
- vides forthe establishment of such standards by States in accordance. 
with the legal authority of such States. If States adopt standards prior 


to dune 30, 1967, which the Secretary of the Interior determmes are 


~ consistent with the criteria of ‘section 10(c) (8). of the Federal Act, | 
such standards are thereafter Federal standards applicable to waters 
for which established, and such standards may be enforced by Feder al 
as well as State authority. | | 

Section 10(c) (2) of the Federal Act provides the mechanism 
whereby the Federal Government, in the event of State failure or 
default, may establish water quality standards through the process. 
of a conference followed by publication of and ultimately promulga- 
tion of water quality standards. The question then presented is 
whether the conference-publication. technique is. the only avenue avall- 
able for establishing Federal standards under section 10(c) (2) of the 
‘Federal Act. If a State has failed to establish standards for its inter- 
«state waters. or portions thereof prior to June 30, 1967, is a “10(c)’ 
(2) conference” necessary if standards are to be established ae the 
Federal Act for such waters? 

It is our opinion that section 10(¢) (2) ¢ can reasonably be construéd 
to provide an alternate device for the establishment of standards as. 
follows. The last. sentence of section 10(¢) (2) provides: oe 


ok * If, within six ‘months from the date the Secretary. publishes: gach regu ae 


lations, the State has not. adopted water quality standards. found by.the ‘Secretary 

to be consistent with paragraph (3) ‘of this subsection, or a petition for ‘public 
- hearing: has ‘not- been filed under paragraph - ee of: this. subsection, the: Secre- 
tary shall promulgate such standards. » ne ee : ie 


It is clear that. by this lang ouage Congress cciitelaplated tint the 
States would continue to establish standards after June 30, 1967, and 


it must then be determined whether the standard setting by the States 


pursuant to this Jast sentence of section 10(c) (2) is limited only to the 
six months following a 10 (ce) (2) publication. In our-opinion, the time 

factor of six trionths after publication can reasonably be identified as 
a termination date of the Secretary’s authority to accept as Federal 
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standards those which have been established by a State. The time when 
the Secretary’ s authority to accept State standards begins is not spec- 
ified In section 10(c) (2). Such authority may be. understood to Dave, 
continued from its commencement in section 10(c) (al) 

‘Under this view of sections 10(c) (1) and 10(c) (2), the States have 
exclusive authority to establish water quality standards until June 30, 
1967. After that date and until six months following a 10(c) (2) Socre: 
tarial publication, the States and the Federal Government have con- 
current authority to establish water quality standards. And six months 
after a 10(c)(2) publication, the Federal Government has exclusive 
authority to establish water quality standards. We think this is the 
statutory scheme of Federal-State cooperation which Congress in- 
tended and under which States will gain the maximum opportunity 
to establish. their own water quality standards; the grant of maxi- 
mum opportunity to the States is consistent with the declaration of 
policy in the Federal Act. Only when a State has failed to avail itself 
of its full opportunity is the Secretary. called upon to initiate con- 
ference procedures to establish water quality standards. Under the 
foregoing view the Secretary is saved from the obligation. of initiating 
numerous. standard- -setting conferences in those instances where a 
State is prepared to revise its water quality: standards to meet any 
added specifications or changes the Secretary may ask. This approach 
will obviate an otherwise duplicative administrative procedure which 
: might very well. frustrate and thwart. the Purposes of the ‘Water 
Quality Act of 1965. | 

There is the possibility that this Sitesi con of the statutory pla an 
may not meet with a court’s, favor, and that the tribunal will view 
sections 10(c) (1) and. 10(c) (2) contrary to the interpretation. ex- 


pressed above. In determining whether water quality standards have — 


been established validly pursuant to the Federal Act, a court. might 
adopt the more restrictive view that section 10(c) (2) of the Federal 
Act authorizes but one procedural route for establishing Federal stand- - 
cards, 1e., the conference, publication, promulgation technique. 
“However, bearing in mind the purposes of the Federa] Act, the ad- 
ministrative realities of its administration, and the weight which 


‘courts are obliged to give to a reasonable interpretation. of a.statute ~ 


by the officers or agencies charged with the administration of an act, 
ou balance we are able to conclude that sections 10(c) (1) and 10(c) (2) 
may validly be interpreted to allow continued State-Federal negotia- 

tion following June 30 of this year, so-that the States may adopt addi- 
— tions and modifications of their standards after June 30, 1967, and the 
State standards thus modified may continue to be accepted by the Sec- 
retary without the necessity of the Son terenes puree and pro-. 
| mulgation set out in section 10 (e) ye | : 7 
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7. Can he eee approve. a portion ofa specific stream stand- | 
ard (eg. the criteria) while rejecting another portion (e. g. the im- 
plementation plan) ? Also, in a related question, can he approve. stand-— 
ards from certain interstate waters within a State while disapprov- 
ing others from the same State? | 
Section 10 (c) (1) of the Federal Act ee not direct the Secretary to 
approve or disapprove the State standards im toto. In the interest of 
efficiency, fairness, and going forward with as much of the State’s 
work as possible, the Secretary should be particularly selective in 
his approval or disapproval of specific portions of the States’ submit- 
-tedstandards. 
Where, however, an integral part of the entire standards eee 
sion is lacking e.¢., should there be no plan of implementation at all, 
_ or should the plan be entirely deficient—you would have no approvable 
“standards” as that word i is used 1 in section 10 (c) (1) of the Federal | 
Act. | 
As a matter of statutory law onan the Federal Act should 
be read to carry out the intent of Congress in a reasonable and efficient 
‘manner. It should.not be construed to require duplicative or needless _ 
acts to be performed; it should not be administered to cause doubt or 
-mnisunderstanding as to the portions of submitted eae Seat to. 
which the Secretary has no objection. 


8. How uniform do'standards have to be from contiguous States ps 


for shared waters (e.g. boundary. rivers) ¢: 

Although Congress has directed only that the Secretary: determine 
that the State criteria are to be consistent with section:10(c) (3), there 
are a number of indications in the Federal Act that the standards, 
where feasible, shall be compatible, on an interstate or contiguous 
State basis. The first sentence of section 10(c) ( 3) says that the stand- 
ards of quality that will be established shall * * * ‘serve the purposes | 
of this act. Section 3(a) of the act. says that. the Secretary shall, in 
cooperation with other’ Federal agencies, with State water pollution 
control agencies and interstate agencies, and with the municipalities 
and industries involved, prepare and develop comprehensive pro- 
‘grams for eliminating or reducing. pollution of interstate waters and 
tributaries thereof. Section 3(a), in. authorizing comprehensive pro- 
erams for water pollution control, does so-in terms of river basin: pol- 
lution control plans, and as such encourages a regional rather than local - 
approach. In addition, under section 4(a) the Secretary 3 is directed 
to encourage cooperative activities by the States, uniform state laws 
relating to the prevention. and control of water pollution, and the | 
development of compacts between States for similar purposes. In our — 
‘opinion, these sections of the law, as well; as the practicality or deserib- 7 
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ing waters which are essentially the same in a consistent manner, sup- 
port the interpretation that the act is one by which Congress intended _ 
compatibility and consistency to be the rule as to streams and waters 

watch are interstate boundary waters. 

9 Legally, what procedures does the cis: have 6 follow in 
_ responding to a, State! For example, apes oe have | to er directly 

tothe Governor? * 

‘There is no legal requirement with Nema to responses by the See 
retary to a State, and the normal Departmental procedures would 
apply. | | 
10. Does a version , the stondards have to be dirinted 3 in the Fed- 
eral Register or some other Government document? If so, can this be a 
condensed: version ? After all useful negotiation is ended, we have been 
thinking. of summarizing the standards in chart form for ease of re- 
view by the Commissioner and the Secretary. This chart summary 
could be part of the Federal: Register submission. 

Your plan is to publish a version. of each State’s standards when 
in substantially final and acceptable form. Regardless of the legal 
requirements pertaining to the question, eb catia of the sfandards 
ina uniform textual arrangement in the Federal Register would be a 
convenience for all concerned, at. all levels of endeavor and interest. 

Section 10(c) (1) does not by its terms require State standards ap- 
proved by the Secretary to be promulgated as regulations; Section 
10(c) (2) requires the Secretary “to prepare regulations” where he 
desires a revision of a State’s. standards, or apoarently: where he 
determines that the State criteria’ and plan are not consistent with 
‘section 10 (c) (3). Therefore; you do have'section-10(c) (2) publishing . 
requirements in addition to those described immediately below. 
Legal requirements for publishing certain materials in the Federal - 
Register are specified in 80 Stat. 250 knewn as the “Public Informa- 
tion: Act,” as well as, for your specific purposes, section 10(c) (2) of 
| the Federal Act. Public Information. Act, dated J ruly 4, 1966 provides: 


"Sec: B(a): Publication in the Federat Register—Every agency shall- separately 
state and currently : publish in the Federal Register for the guidance of the 
-piblic * * * (D) ‘substantive rules: of general. applicability adopted:as author- 
ized by: Jaw, and statements of general ‘policy or interpretations of general 
applicability formulated and adopted by. the agency ; and (EB) every amendment, 
revision, or repeal of the foregoing. Except to the. extent that a person. ‘has 
actual and: timely - notice of the ternis thereof, no person shall in any manuer 
be required to ‘resort: to, OF: be: adversely affected’ by any: matter required. to be 

‘published. in the. Federal. Register and. not-so published, Kor. purposes of. this 
subsection, matter which.is reasonably available to the. class of persons affected : 
“thereby shall be. deemed published in the Federal Register when incorporated by 
Teferente therein with the approval of the Director of the Feder at Register. 


We believe that your plan to publish uniform condensations of the 
| accepted standards will: meet the requirements of this law in part _ 
_ only. You should include as part of each publication a “catch-all” | 

7 oe to incorporate by reference the complete version of the 


416° «J. M, JONES LUMBER COMPANY BT au 2. 417 
| December 28, 1967 


standards, telling the public that they, can be eviewed at the offices of 
the respective State water pollution control agency and the Regional: 
Office of the F.W.P.C.A., as well as the Washington office of the 
F.W.P.C.A. In the interest of certain economies in publishing, the | 
‘Director of the Federal Register should be pleased to pat your _ 
incorporation by reference. _ | | 
Tf further assistance. is required regarding these matters, please 
do not hesitate to call upon | us. | 
-Trpopore | R. ‘Rocowsxr, | 

oes Assistant Solicitor. 


J. M. ‘JONES LUMBER COMPANY ET AL 


A-30761 ss Decided December 28, 1967. 
AcoetiGn= Public Lands: cr Righite—Sur veys of Public Lands: 
Generally ‘ | 


"Where an. island. which was. once public: inne owned by the: United States. is 


er adually. eroded away in its entirety by. the force of the river_in. which, it . 7 
lay and then fast land is formed on the. site formerly occupied. by the islan he 


by the process of. accretion to a bank of the river “which is privately: ¢ owned, 7" 
the: United miles can not assert title to such land as 8 public land. 


: ‘APPEAL. FROM THE BUREAU OF LAND MANAGEMENT. 


The J. M. Jones Lumber Company and the Estate of R. Lee Par ker, 
| Jr., r., have appealed to the Secretary, of the Interior from.a. letter 
edeciign by the Chief, Division of Engineering, Bureau of Land Man- — 
agement, dated November.14, 1966, stating that their protest against 
& resurvey-and extension survey the Bureau of section 30, T..14.N., 
RR. 1 E., Washington. Meridian, Mississippi, had: been dismissed upon 
acceptance of the: plat of survey for the Director, Bureau of Land 
_ Managenient, on August 24, 1966. The decision further stated that, if 
no appeal to the Secretary were filed within 30 days, the plat would be 
officially filed and become the official:record: of survey. e | 
The survey was authorized under ‘special instructions, dated. Sur une 


13, 1963, for the dependent, resurvey. and extension survey of Middle a 


“Palmyra: Island, which comprises section 30, 'T. 14.N., R. 1 E., Wash- 
ington Meridian. The appellants contend that the inde: within the | 
7 Tesurvey and extension survey are not Federally owned public. lands, 
| which there 1 18 pushOEIty, to resurvey but, instead,: that the. disputed 


_1The purpose of a resurvey ‘is to: ‘identify ‘and: segregate the ‘public Tada of the United ate 
States. It entails an investigation into factual matters’ and legal interpretations to deter-. 
mine whether the United States may properly claim Jand ‘as public land and establish and — 
_ re-establish boundaries. Approval: of the survey and the official: filing of the plat constitute 

: an administrative determination that the lands so surveyed are public lands. See Burt A. 
Wackerli et al., 73 ID. 280, 286 (1966) ; ef. Lane v. Dar lington, . 249 U.S. 331 (1919). Such 
a dctemmine tion: of course, does not have the effect of quieting title as does a proper. court 
proceeding, and a resurvey cannot have the: effect of divesting title from persons in whom 
‘title vented: in accordance with an earlier survey. Lane v. Darlington, supra ; Kean v. Calu- 
met Canai and Impr DENCE Co., 190 U. By. 452, 461 (1903). j 
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lands belong to them as accretions’ to lands shown on the a 
) survey plat as uplands | riparian to the Mississippi River. | 
| Township. 14 N., Ri E,, Washington Meridian, Mississippi, was 
surveyed i in 1830-31, with the survey plat approved i in 1834.? This plat 
shows an area, hic is described in subsequent. plats, maps and charts 
as Davis Island, bounded on the north, west and. south by the Missis- 
sippi River in a large horseshoe shaved: bend. Within the river chan- 
nel are meandered three. islands, with the two larger islands being 
- subdivided into sections and the smaller island simply identified as” 
section 30: In later plats and other documents these islands are identi- 
fied as. Upper Palmyra Island, a large island lying in the north- 
eastern portion of the river bend: Lower Palmyra Island (also listed 
as Hurricane Island ‘on ‘some. of the documents in the record), a 
_ slightly smaller island lying in the westernmost part of the river bend 
‘opposite the southern half of Davis Island; and Middle Palmyra 
‘Island, a small island. lying between these two. islands in the north- 
| western portion of the river bend. Middle Palmyra Island is shown — 


_, on the plat as lying opposite areas of Davis Island designated as sec- 
- tions 9 and 10, with a tie to the meander corner on the east bank of © 


the river between sections 9 and 10. The 1834 plat. showed the acreage 
_ for sections 9 and.10 as 231.67. and 124.20 acres, respectively, and the 
acreage: of Middle Palmyra Island (see. 30) as 69.92 acres. 

There has been considerable movement of the Mississippi River 


in this area during the past century and a half. Some of the changes 


have resulted in gradual shifts’ of the river’s course from year to 


7 year, whereas other changes have resulted in a sudden change of the 


_river’s main channel to a new: bed: Such an avulsive action in 1867 


2 _ changed the main channel of the river to what is known as the Davis: 
| cut-off, which cut across the neck of the bend and caused the encircle- 


; ment of the area. known thereafter as Davis Island. Later changes 
sent:the main flow of the. river back around the Davis Island Bend 


(also known as Hurricane Bend). However; ‘at the time of the resur- 


vey, and as far as we know’now, ‘the present main flow. of the 
- Mississippi River. is east and south ‘of. the Davis Island area. The 
~ pemainder of what was the river bend is now known as Palmyra Lake, 


a body of water much narrower than the former river channel. The © 


medial line of this water way forms the boundary between the States 

of Louisiana and Mississippi, it having been established as such at 
the time of the Davis cut-off. Bae 

'_ There is now land in the area. anew on the 1834: survey plat as a 

river channel separating Middle Palmyra Island from the western 

shore of the: mainland. of Davis Island. There no. > longer. appears-a an 


3 There was ee an earlier. survey of ‘that township which it is qnnseeasary 46 Aigcase: 
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island somnbtion: This land area extends over the geographical a area of 

_ Middle Palmyra Island as.shown on the 1834 plat and continues west- 

ward. beyond the island a considerable distance to the Present water | 

line of Palmyra Lake. | 

_ The land status records of thie Department show that ein 30, | 

Middle Palmyra Island, has never been patented or title to it otherwise _ 
relinquished by the United States, but that it. was withdrawn by Public - 
Land’ Order No. 2709, June 20, 1962, for-the Davis Island National 

_. Wildlife Refuge.* The resurvey was. ordered upon the request of the 
Bureau of Sport Fisheries and Wildlife to-determine the public lands 

in the refuge. Sections 9 and: 10 shown on the 1834 plat as uplands on 


_ Davis Island opposite aoe Palmyra Island have. been patented by | as 


the United States.* © 
The dependent resurvey and extensioil survey was conducted from 


_ J une 24, 1963, to July 6, 1965, and the plat of this survey was accepted 


for the Director on. August 04, 1966. The field notes of this resurvey in- 
dicate that:subsequent to the survey conducted in 1830, Middle Palmyra | 
“Island was washed away and ceased to exist as on island in place, that 
thereafter gradual accretions to sections 9 and 10 extending westward. 
occupied the geographic position of the island and extended beyond 


_. to the present southeast bank of Palmyra Lake, and that title to the © 


surveyed. island as public land was reinstated upon its reappearance. 


‘The field. notes and the plat show that the original meander line along _ 


the side of the island opposite sections 9 and 10 was reestablished 
asa fixed and limiting boundary separating the public land of the re- 


_. established island from the lands accreted to patented sections 9 and 


10. After establishing northern and.southern meander points for the 
_ dsland’s record position, the survey was extended to include the area ~ 
accreted to the west’ of the island from lines normal to the present bank 
of Palmyra Lake. The total.acreage for the resurveyed and extended. — 

area is given as 399.77 acres. All of this area is:claimed by the appel- 
lants as lands accreted to'sections 9 and 10 and other adj olning sections. 
_. There is no disagreement as to the essential facts in this case, i.¢., 
that Middle Palmyra. Island: had gradually eroded. away sometime 
prior to 1862, and that land had accreted to the uplands on the east 

| bank of the river extending westward to and over the record position | 
of the island and beyond westerly to the present bank of Palmyra 
Lake. The difference between the Bureau’s position and that of the 
appellate! has pean: in ane the law ee to this factual 


. + 5/Phe- ‘status: records: also show that an oil and gas ieaee: Bureau of Land Management 
046411, for section 30 was issued effective May 1, 1958, and extended to April 30, 1968. 

_  4The records show a ‘patent for section 9, dated Bentonite: 4, 1824, and a Pee dated 
June 28, 1881, for section 10. : 
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situation. In reaching the legal conclusion that upon formation of 
the new land within the area of the original survey of Middle Palmyra 


Island, title to the land belonged to. the United States, the Chief, Di- 


~~ vision of Engineering, i in his letter of February 18, 1965, to appellants, — 
relied on an opinion, dated F ebruary 4, 1965, by fhe Associate Solicitor 
for Public Lands. This opinion based its conclusion on cases discussing 
the so-called rule ‘of. “submergence and reappearance of land” to the. 
effect that where-land once riparian has been completely eroded away 
but by subsequent. action of the river it.is restored or reappears by 


accretion or reliction, title of the former owner reattaches to the land — 


_ thus-reappearing, citing J’owl:et.al. v. Kelly and Blankenship, 54.1.D. 
455 (1984) ; Herron v. Choctaw and Chickasaw Nations, 228 F. 2d. 830 
_ (10th Cir. 1956) ; Blot ve Atlantic City, 149 Fed. 849, 853.-(C.C. D. 

N.J. 1907) ; Stockley v. Cissna, 119 Fed. 812, 831 (6th Cir. 1902) ; 
Widdicombe Ve: gases 118 B ed. Ee 299- 300 a oe Mo. 

1902). 

In their appeal ue. dispute aw jena Peusiiae Briefly, 
their contentions may. be summarized as follows: First, they contend 
that the survey is contrary to the facts which show that. ihe island was 
completely eroded away and the land extending over the former bound- 
aries formed as accretions from the mainland. Second, they contend 
that the survey is contrary to the law for. several reasons. They sug- 
gest, first of all, that the doctrine of reappearance of submerged land is 
not. Spplicable: here because under the old common law ruling as dis- 
cussed. by the Supreme Court: in Arkansas v. Tennessee, 246 U.S. 158, 
174: (1918),. there must be. reasonable marks to canine notice of the - 
lands or if the marks be removed land must be identifiable. They 
contend that neither of these criteria. 1S applicable heresince the island 
completely disappeared. by: erosion and it is not ‘capable of identifi- 

cation asthe character of the land has been changed from an island for- 
mation to land accreted to. the upland. Appellants. also contend that 

State: law controls here rather than F ederal law in determining the 
title to lands lost: by erosion and title to. accretions.-They: assert that 

the “law of accretions” governs here to the effect that riparian owners 

lose land by erosion.and gain title'to land by accretion and: that this — 


: ~~ rule is followed without. dissent in this country. They state that. 1t is 
- the law of the State of Mississippi that the title to the-bed of the Mis- 


sissippi River belongs to the riparian proprietor. to the thread of the 


stream unless restricted by the. grant, and that the riparian proprietor 


is entitled to the accretions of his riparian lands. Appellants also sug- 


gest that the court cases cited by the Bureau, mentioned above, are ; 
distinguishable and involve the application of the doctrine of submer- 


gence aad reappearance of land where there is.avulsive action of the 
waters, rather than erosion and accretion, as is the case here; and that 
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they ag favalved jurisdictions which hold that private igaeeiis ar 
: lands: extends only to'the high water mark, or to the ordinary high 


water mark, or to the space between the high water and low water 
marks, or to the space between the ordinary high water.and low water. 


| marks, and not to the thread (or thalweg or oe of the navigable a 


river. , 
* Finally, palin conta’ that, even if fis survey 1s inot: asians 
to the facts and law, it is in-error in that it encroaches upon the 
riparian rights of the owners of sections 8, 9, 10 and 11 of T. 14 N. 
-R.1E. They request that this Department einer withdraw the sie 
to the land (ae., the survey), or file a suit to have title to the land 
quaicayy determined. | - 
The real question posed by this ne 1s wees or not the law 
is so clear with-respect tothe facts of this case that the United States 


should refrain from asserting any claim of title to the lands in dispute. = 


_ The position of the appellants basically is that the United States lost 
title once the island was submerged and never regained title to any 
_ land reappearing within the former boundaries of the island as such. 
land belongs to them as accretions to their lands. The position. of the 
Bureau is that the eee mentee did —— title to the lands once hey 
reappeared. | : 
AS we hae. ‘seen, is? opinion on. ouch the Chief, Division. of. 
Engineering, relied described the situation of land which has been 
submerged and then restored as “reappearance” and apparently consid-_ 
~ ered all situations in which lands ce to be governed bye the same 
- rules. | 7 


- AS we read the cases, we find that fania’ can | disappear ad reappear, As 


in a variety of zaceney situations with the consequences ye with 
_ the facts. | | 

The most ordinary situation is one in which land in a riparian. ake 
is partly eroded away and then restored by accretion but the accretion _ 
does not extend beyond the former river bed. In another situation a 
‘riparian lot is eroded completely away so that adjoining land once > 
remote from the water becomes riparian, and: then by. accretion the ~ 
eroded lot is restored in whole or in part so that the adjoining land 
is again: remote. In a third variation accretion builds on a riparian 
‘lot on one bank to such an extent that it reaches across the whole of 
the former river bed and covers the position of land. which was orig- . 
inally on the opposite bank but: which has been washed. away. And, 
finally, for our. purposes here an island may be eroded completely: 


away and. then reappear in its former position. ' 


_. . Dhe- generally stated and. accepted rule governing the siehiel of 
_ riparian owners. to whose land accretion attaches is that the added. 
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~ land belongs to the riparian owner. Jeferis v. Hast Omaha Land Co., 
184 U.S. 178 (1890). This rule applies to our first example. 
In the second variation, in which the river erodes away a riparian 

lot to such ‘an extent that a remote lot becomes riparian and then 

- accretion builds up. from the formerly remote lot so that not only 
-is-it restored to its former boundary but the eroded riparian lot’ is 
also. recreated in part, in whole, or even beyond its original riparian © 
boundary, the courts are divided as to whether the accretion belongs 
to the owner of the remote lot in total or only to his original ponder yo 
with the rest going to the original riparian owner. Compare Perry.v. 
Erling, 182 N.W. 2d 889 (Sup. Ct. N.D. 1965) ; and @reeman v. Smith, 
138 N.W. 2d 448. (Sup. Ct. N.D. 1965) ; with Cunningham v. Bina. 

192 S.W. 2d 388, 850 (Ct. App. Tenn. 1945). The Department has 
held that in such circumstances the originally remote owner can acquire 
title only up to the limits of his original punveyed boundaries. Towt 

et al. v. Kelly and Blankenship, supra. . 

- .The third situation has been before the Dap several. ae 


in recent years. In each case it has: been held ‘that land formed by. ac- - 7 


cretion to one bank of a river belongs to the owner of that bank even 
though the accretion is so extensive that it covers an area which was 
formerly fast land on the other side of the river but which was eroded 
away. Edwin J. Keyser, 61 1.D. 327 (1954), and cases cited in footnote | 
1 of that decision; Henry H'. Schemmel:et al., A-29906 (February 20, 
1964). As the Heyser case noted, all the oats which.have dealt with 
thé problem have reached the same result. A recent case held that: RY 
- tract.of land measuring several thousand feet. added by accretion to. 
a lot on the north bank of the Colorado River belonged to the owner 


of that lot even when the accretion came to occupy land in the same 


_ physical location as land patented to another on the original south 
bank of the river. Beaver v. United os 350 B. ae 4, 11 (9th Cir. | 
1965), cert. denied 883 U.S. 937 (1966). 

In another ‘recent case in’ which the ihovement of Ae viewed 
River was quite similar to that of the Mississippi here, the north 
bank of the river migrated southward from sections 17 and 18,:T. 
7S, Ro4 W. | Arkarisad, to a position in sections 2, 3, 4, and 5 in T. 
8. S. Re 4 W.. forming a huge bend. The river heh: cut across the 
neck. of the bend leaving an ox-bow lake on the periphery of the bend. 
The area in dispute covered 800 acres formerly contained in sections 
. 838, 84, and 35, T. 7. S., RB. 4 W., and in sections 2, 3, and 4, T.8S., R. 

4 W. heh had originally been on the south bank of the river. The 
accretion added some three miles to the lots riparian to the north 


bank. The court found that the river migrated southward by the proc-. _ 


ess of accretion and awarded the land:in dispute to the plaintiff 
whose.claim was based on ownership ‘of a portion of sections 7, 17, and 
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18, T. 7 S.; R. - w. Matthews v. MoGee, 358 FF. 2a 516 (6th Cir. 

1966). | 


Here again fie court followed accretion ae the cial site oe 
land on the opposite bank, and, despite the ease with which the former 


and Gouldsbe identified and ils boundaries restored: 4k recognized the 


right of a riparian owner 0 the accretions to his land, even to this — 
great extent. os — | 

- There remains the en of the disappearing 4 ak reappearing : 
island: While there do not appear to be any cases in’ which the facts - 
were so limited, there are dicta supporting the view that the original 


_ owner regains title to a reappearing island if it. reappears as anisland 


in its original location. Widdicombe v. Rosemiller, supra; St. Louis 
_v. Rutz, 188 U.S. 226, 249 Ces Van , Deventer ve HOU, 180. Fed. . 
378, 882 (2d Cir. 1910). e 

We are concerned, hove. not aie an daland that. arises anew. 
as an island, but a Jand mass that grows by. accretion from a bank 
opposite the island until it covers the site the island formerly held 
and substantially more. This is not a situation of simple accretion with- 
- out an invasion of former fast land, nor is it the case of riparian land 
being washed away and then reappearirig on its own side of the river; 
nor is it an island that is resurrected as an-island. It is, in all pertinent 
factors, a case.of accretion to.one bank extending” across.a river. bed 
until it covers land aONEGEY within: the physical location. ‘of jand on | 
the opposite bank. . tena foe 

The only sons Beabiag: cea to some extent confusing variation; 3 1s 
that the physical site: oF the reappearing land. was once:an island — 
instead of the opposite bank. But there does not seem to be any reason 
why accretion invading the site of a former island should be governed 
by a rule different from that applicable to the opposite bank ofa river: — 
An island is governed by the same rules of accretion as land bounded 
- ononeside only by. water, that is, the boundaries are presumed to vary Me 
with any gradual change in the line between land and water; “or, 


as it is Niheewise expressed, the owner. of an island is entitled to.land - 


added thereto by accretion to the same extent as the owner of land on 
the bank or shore of the mainland. ‘ 3 Tiffany, Real Property, Sec. 1298 
(3d ed. 1939). 

A striking example of the application of. the pemular rules of ac- 
cretion to an island is found in Widdicombde v. Rosemiller, SUPTOs 
in which after discussing the law governing a reappearing island the 


court found that the island had not been: entirely washed away and : 


that a body of land from 15 to 20 acres formed the nucleus to which 
_ there was built on by accretion not only an area equal to- the: original | 
surveyed area but, extending laterally beyond the survey lines, a sub- 
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3 igittally: greater area (p. 301). The court aiearded to the island the _ 
land accreting to it to the west.across a channel of some 200 yards 
to the point where it met accretion from the mainland. It also held 
that the island gained by accretion eastward, the direction of the major 
accretion, all of a bend measuring one and a half miles that lay di- 
rectly east of it. The island on survey contained. 48.62 acres while 
the bend formed by accretion covered 1100 acres, a ee potion 
of which went to the island.® : 

-In a recent case a Federal district court apphed the’ North Dakota 
‘law to an identical factual situation and held that where an island 
has-been completely eroded and: washed away and later land is formed 
by accretion to riparian lots on the river bank to such an extent that 

land appears again in the physical location formerly occupied by the 

island the title to the land goes to the owner of the riparian lot and _ 
not to the owner of the island. United States v. 2, 13 a ve Acres 0 Ve Land, | 

etc. 257 F. Supp. 723 (D.C. N.D. 1966). | 

If we treat the situation then as one in eerie scenerion a one bank 
me a river. advances across the original river bed until land appears. 
within the physical. site of land formerly on the opposite bank of the 
river, we must conclude that the United States has no title to any of 
the accretion based solely on its ownership of the former island. 
‘The doctrine of reappearance is, we believe, not helpful here. In | 
a recent case, the Ninth Circuit dealt with the issue of accretion and 
the doctrine of reappearance. Beaver v. United S tates, supra. The - 
facts show that the Colorado River, which in the area in question flows 
_ generally from east to west, had in the course of: some forty years” 
moved several thousand feet to the south so that a tract of land 
formerly on the south shore of the river was now on the north. The | 
United States claimed this tract as accretion to land it owned which | 
was originally. riparian land on the north shore. After holding that 
the land was formed by accretion, the court held that the case was 
governed by the ordinary rules of accretion and that the doctrine of 
“re-emergence” was not pertinent. The court said: 
| * As an alternative theory of recovery, appellants raised a title claim under the 
doctrine of re-emergence. That doctrine rests upon “easy identification” of 
riparian land -“lost” and. “found” again by re-emergence from the stream bed. 
These elements are. not here present. . 

We agree with the government : 

. “That doctrine has’ been applied by some state courts as an exception to the 
doctrine of accretion, but not in a factual situation such as is present in this 
case. In order for the doctrine to be applied in those states that recognize it, 
two things must occur: First, the water-course must move across and submerge 
riparian land so that land formerly nonriparian is made riparian; then the 
“ mWhile there is no. discussion of the point i in the case, it seems as though the land accret- 


ing. to the. island and adjacent mainland must have extended to. the eastward sufficiently. to 
invade the position of land formerly on the east bank of the river. 


416] J. M, JONES LUMBER COMPANY ET Al.” ¢ + -4Q5 
| December 28, 1967 oe 


wvaponenuaee must repurt. to or near its original bed so that the riparian’ "and 7 
that had been submerged is uncovered, or. re-emer ges, | ee 
| % a, me si oF * a ie: a a 
“The United States’ land to which the tract has accreted was tiparian orig- 
s inally and one of the reasons for the doctrine of. accretion is to allow that land 
. to remain riparian. Philadelphia Co. v. Stimson, 223 U.S. 605; 624 [32 S. Ct. 240, 

. §6 L.Ed. 570] (1912). Appellants here seek to apply the. “re- emergence” doctrine 
to render nonriparian land that: was orig ginally riparian. ‘This is dir ectly poner 
to the purposes of the exception. . as oy 


“Stone v. MeFartin, 249 KF. 24 Bd, 55-7 (CAA. 10, 1957 \e cert. den., 355 U.S. — 


955 [78 Ct. 540, 2 L.Ed. 2d 531] * co Ander son-Tully Co. v. Tingle, 166 F.2d - 

(224 (0. A. 5,. 1948), cert. den., 335 U.S, 816 [69 S.Ct. 36,98 L.Ed. 3871], where the: 
- court: stated (pp. 228~29) : “Where a river is a boundary and there is no avul- 
sion, a land-owner can never cross the river to claim an accretion on the other 
side’ ” (Appeilee’s | Brief, pp. 15-17 f.). 350 BE 2d at 11. 

There is nothing in the Mississippi cases indicating that the regular ee 
rule of accretion would not apply to unusually large increments of _ 
Jand to one bank of a river. In several cases the court apparently as- 
sumed the regular rule to be controlling although the accreted area 
attained a depth of a mile. United States Gypsum Co. v. Reynolds, 7 
~ 18 So. 2d 448 (Sup. Ct. Miss. 1944) ; Sharp Vv. Learned, 14 So. 2d 218 

- Ct. Miss. 1943). 
So here we must space that the aoctene. of # “reappearance” or 
“re-emergence” cannot apply to cut off the rights of a riparian owner 
to accretion attaching to his land in favor of a riparian owner on an 
opposite bank whether it be the land of the other shore or of an island. 
Therefore, pursuant to the authority delegated to the Solicitor by the 
“Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. 1348), itis | 
concluded that upon the basis of the facts presented in this appeal, the 
United States has no basis for a claim to title to the land here in dispute, _ 
the decision of November 14, 1966, is reversed, and the case 1s remanded - 
for further proceedings consistent herewith. | 
7 | - Epwarp Warneera, 
Deputy Solicitor. 
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1. Where, Suledau ent to survey, lands. have formed by. accretion in 
front of lots which are part of an area withdrawn from entry . 
under. the publi¢ land laws. and placed under the administrative —_ 
jurisdiction of an: agency of the Federal Goverument, the adiminis- : 
tering agency acquires jurisdiction over the accreted lands, and 
the lands become subject to the same restr icted usage as ‘the lands | 2%. 2 wit 
to which’ they are accreted___------______-_-4--------2 1k = “fae 
2. Where an island which was once public land owned by the: United oe 
: States is gradually eroded away in its entirety by the force of the 
river. in which it lay: and then fast land is formed on. the site — 
formerly occupied by’ the island ‘by. the process of accretion to.a 
-bank of the river which is privately owned, the United States 
_ can not assert title to such land as mublte land_: 


“ACT OF MARCH 3, 1933 

1. All territories and possessions, faeinaie Guam, are consider ed loca- ; 

3 _ tions of domestic sources of supply under the Buy American Act; 
but Guam is not limited to domestic sources in its pur chases for = 

use on Guam because under the rule of statutory construction | 

 expressio UNIUS ESt exclusto alterius, it may be concluded. ‘that 
Congress intended to exclude Guam from the enumerated entities — 
> whose purchases for use or for construction within their bound- ~- . 

aries would be limited to domestic sources__.... =. 365° 


Act OF NOVEMBER. 8, 1965 


ae Guam does not fall within the dean Ves oautive agency” as used in 
the Federal Property | and Administrative Services Act and the _ . | 
uapleen tine Federal _Procurement Regulations-—-_-22---+-- 365 | 


ALASKA 
TRADE AND MANUFACTURING SITES 
1. The use of a site for the purpose of growing in gr eenhouses and hot- 
houses and selling shr ubs, sinall trees, vegetables and other plants | 
contemplates only a horticultural or agricultural pursuit which is 
not considered as a trade, manufacture, or other pr ‘oductive indus- 
‘try within the meaning of section 10 of the act of May 14, 1898, - 
authorizing the purchase of land possessed and used por such | ‘. 
purposes : | 
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COAL LEASES AND PERMITS 
_ LEASES 
id The failure of a high bidder at a sealed bid auction to submit with 
his bid a statement of his citizenship and interests in other hold- 


ings required -by regulation and the invitation to. bid may be 
waived where the default has given him no advantage over the | 


other DidG eho sae ue ota eee acee rcs ee Ae a Pe eT NL NE ee 


. CLASSIFICATION OF MULTIPLE USE ACT LANDS 


1, The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat. 
— 986; 43 U.S.C. sees. 1411-18) authorizes, under certain cireum- 


stances, the segregation of public land fr om appropriation. under | 
the general mining laws, but it does. not provide authority to 


_. restrict or condition the’ mining. activities authorized by the 
general mining laws_._—- Eine een a8 ine eee ae 


COLOR OR CLAIM OF TITLE 

GENERALLY 

Li A color of title claim cannot be initiated on land wha pursuant 
to a statute granting land in aid of coustruction of a raiiroad; 
such land is not “public land” within the meas of the eis 


BOK VELOC eo ee Bi oa eee ee 


2. The impr ovement or cultivation of lands other than those belonging. 


_ to the United States is not sufficient to meet the cultivation or im- 
- provement requirements as to Government lands for which appli- 
cation is made as a class 1 claim under the Color of Title Act____ 
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8. Where the requirements for.a class 1 color of title claim have been 


met as to a tract of land and the United States, on the mistaken’ 


assumption that the tract is privately owned, takes and floods a 
. portion of the tract which contains all the required impr ovements 


or cultivation, the class 1 claim is not lost as to the remaining . 


- . portion of the land which is neither improved nor cultivated_——__ 


CULTIVATION 


1.. The improvement or cultivation, of lands other than those belonging 


214 


to the United States is not sufficient to meet the cultivation or ..: 


improvement requirements as to Government lands for which 
“application is made as a class 1 claim ‘under the Color of Title | 


a ah eM Reset ee 
2. Where the requirements for a class 1 color of title claim have been 
met as toa tract of land and the United States, on the mistaken 


jasenepton that the tract is privately owned, takes and floods.a | 


portion of the tract which contains alli the required improvements 


| or cultivation, the class 1 claim is not lost as to the remaining | 
sie portion of the land which is neither improved nor cultivated_.__.. 


7 - GOOD FAITH 
as Land ceases. to be held in good faith in peaceful arene possession 


under the Color of Title Act when the holder learns that he does | 


not have title to the EO perenne tetas ee 
IMPROVEMENTS | | 


1. The improvement or cultivation of lands other than those belonging 


214 


125 


to the United States is not sufficient to meet the cultivation or | 


improvement requirements as to Government lands for which 
| ‘application 1 ig made as a class 1 claim under the Color of Title Act_ ° 
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COLOR OR CLAIM OF TITLE—Continued | SP 
‘IMPROVEMENTS—Continued S 3 ss Beopape 
2. Where the requirements for a class 1 color of title claim have Keak : 
‘met as to a tract of land and the United States, on the mistaken — 
assumption that the tract is privately owned, takes and floods 
~. a portion of the tract which contains all the required | improve- 7 
: ments or cultivation, the class 1 claim is not lost as to the remain- 
ing portion of the land which is neither improved nor cultivated__ 214 — 


CONFIDENTIAL INFORMATION 


1. Althoug h reports by Departmental personnel on their examinations 
of mining claims are generally considered as confidential intra- 
departmental communications which are not to be made available : 
to mining claimants, disclosure of the factual information in such 


reports will be Peru ed aces eo tec tak ene ee, GE, | 


| CONSTITUTIONAL LAW 


LA Congressional directive for the review by the Secretary of ‘the | 
_ Interior of areas with wilderness characteristics within a 10-year 
‘period affects neither the Executive’s authority to make recom- 

7 mendations nor the authority of Congress to enact legislation, | 

should the sueciteds time period not be complied A eee » 30g 


‘CONTRACTS: | 
CONSTRUCTION 4 AND OPERATION 
Actions of Parties — 


1. Where in a motion for reconsideration the eaeiaae: acetone the 
Board’s finding that a substantial portion of a claim for. rock 
; excavation represents work performed. below subgrade for which © 
the contract provides no basis for reimbursement but fails to show 
that the contracting officer or the Government | engineering per son- 
| nel concerned were involved in any way in the appellant’s decision 
S tus to. proceed with the subgrade excavation, the Board’s earlier deci- | 
_. sion that the work so performed was voluntary and not of the 
a character for which the Government is liable is affirmed_____.-- 106— 
2. Under a contract for construction of a Visitor Center including a : 
_. Rotunda and office wing, containing a special clause for pr ecedence . 
of work on the Rotunda over the work in other areas. “if. at all 
possible,” but without otherwise requiring any order of sequence 
of the work, where the work on the Rotunda was delayed during — 
investigation of foundation conditions in the Rotunda.area, and 
_. where in the meantime the contractor was directed to proceed — . 
_». with work on the office wing but failed to do so until it was able 
to commence work on the Rotunda, and after which time the con- 
tractor worked concurrently in both areas, the actions of the 
va parties and the interpretation of the contract as a whole do not 
. “support: a claim for additional compensation based on: an alleg ged. me 4 
change in the sequence of the contractor’s operations___..__--__ 305 
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CONTRACTS—Continued 
: ‘CONSTRUCTION AND OPERATION—Continued 2 


Buy American Act . 
AL. All territories and possessions, including Guam, are considered loca- . 


tions of domestic sources of supply under the Buy American Act; 


— but Guam is not limited to domestic sources in its purchases for. ; 
use on Guam because under the rule of statutory construction — 
— expressio unius est exclusio alterius, it may be concluded that Con- 
gress intended to exclude Guam from the enumerated entities — 
whose purchases for use or for construction within’ their | 
boundaries would be limited to domestic sources__——- eS a 


Changed Conditions 


ile: Under a. contract for demolition of masonry, excavation, and building 


- Page 


865 


a structural shell at the base of the Statue of Liberty, where the _ 
"specifications contained a general requirement for underpinning of 
existing structures adjoining new work, and where the contractor, _ 
_ from a site inspection and pre-bid discussions, was aware of the 


possibility that such underpinning would be required to support. — 


the foundation of a perimeter wall, the depth of which was not 


shown in the drawings and was not known by the Government, the 
contractor’s claim that upon excavation it found that underpinning 
was necessary and that the expense of underpinning such wall 
Should be paid as a changed condition is denied for lack of proof 
that the wall’s foundation was unusually shallow or abnormally 
CONSLIMCUEG on ae oe ee a ee ete ele ee ae i 


Qe Tider a contract providing for extra compensation for excavation of 


| 3. Under a contract for the construction of a road requiring the use of. 


rock, which contained definitions of solid rock, ledges, and 
boulders, where the contractor encountered a changed condition 
consisting of many boulders of sizes exceeding those represented 


by the contract, the contractor is not entitled to an equitable ad- | 
justment on the basis that such boulders constituted solid rock, 


in the absence of timely notice to the contracting officer of the 
condition. so that appropriate corrective measures could be con- 
sidered ; and in absence of a preponderance of evidence supporting 


the contractor’s claim, the equitable adjustment allowed by the- 


contracting officer’s findings with respect to the volumes of 
boulders excavated will be affirmed and the appeal denied______ 


a soft type of rock known as: oolite, to be obtained from adjacent 
borrow areas, and where no subsurface investigations had been 


conducted by the Government to determine the availability of | 
oolite in sufficient. quantities, the contractor was entitled to rely 
upon the representations in the contract with respect to the pr es- - 
ence of sufficient oolite materials. Upon excavation of borrow pits — 
designated by the Government when the contractor encountered 
~ mtch harder rock that was difficult to excavate and crush, and. __ 
_ little if any oolite material, the condition so encountered was a 
changed condition of the first category within the meaning of — 
‘Clause 4 of Standard Form 283A. The direction by the contracting | 


officer that the hard yock be utilized for constructing the road 


was a constructive change and the contractor is entitled to an ~ 
equitable adjustment upon either theory, whether a. changed con- | 
dition was encountered or a: constructive. fae was made______ 
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CONTRACTS—Continued 
7 CONSTRUCTION AND OPERATION—Continued 7 ne 
Changed Conditions—Continued 5 = 2 .-. Page - 
4: Under a contract requiring inter alia, excavation - in. -eanyons in the 
Rocky Mountain area of Western Colorado and installation of 
steel siphon pipes and other structures for an irrigation..canal 
project, where the contract; the logs of borings and other Govern- — 
ment data provided only general information concerning sub-— 
surface conditions: that might be encountered, and then only as. to | 
areas outside of and not as deep as the required excavations -— 
in most of the canyon areas, the Board found that-such informa- 

; tion could not reasonably have been. viewed as representations re 
respecting the quantities or percentages of cobbles and boulders ~ 
that would be encountered in such excavations in‘ the considera- 
tion of a first category changed conditions claim: ‘Where excava-. 
tions were required. for structures along the canal, the conditions 

encountered did not differ significantly from those shown on the 
‘applicable logs_.---__- eeiceiie ante iam adn ai ceiieebsiendeiteia:. ‘2Oe 
5. Where a construction contractor : assigned several employees to makea | . 
-  pre-bid site investigation that extended over several days, and — 
those: employees in a careful examination of the project area 
would have seen that there were many basalt cobbles and boulders _ 
at numerous points on or near the canal alignment, the contr actor — 
must be charged with the duty. of obtaining rudimentary knowl- 
edge concerning the geologic origin of such eobbles and boulders 
and how they came to be mixed in with nonbasaltic materials, 
and about the proportious of cobbles and boulders that might be ~ 
encountered along the benches and in the canyons where work on - 
_ the canal was to proceed. The failure to secure information about | __ 

_ the origin of materials in certain of the canyons was held by the - 
Board not to be justified in the circumstances of the case; hence, - 
there was a failure of proof of second category changed conditions. — 

Except for a portion of one siphon site, “unanticipated” (second hs. _ 
category). changed conditions were found not to have been en- - 

~- countered on the project because the percentages of cobbles and. 
boulders were not shown to have been. unusually high, or mate- 
rially different from those ordinarily found in the area in work of 

_ the kind required under the contract, and because. most of. the 

- appellant’s difficulties arose from. its own inefficient or unskilled | se 

construction methods___- lease beeen Se et 253: 
6. Under a contract modification agreement for equitable.  agadbacae 7 
purporting to. settle and release claims presented by. the contractor 
as additional expenses of coping with conditions encountered in — 
constructing foundations of a building, an appeal. based on the | 

a allegation that the contractor is. entitled to additional. compensa- 

_ tion, for the reason that the conditions SO encountered. were 
alleged to be changed conditions, will be dismissed, since the 
Board has no authority to reform a contract__- ; 


“Ghianges and Extras | | | a 

ie Under a contract pr Aiqaie for estimated quantities and unit prices, 
“and stating that increases or decreases in such quantities are to 
de paid for only at such unit ‘prices, the contractor is entitled to 
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‘CONTRACTS—Continued . 
. ‘CONSTRUCTION AND OPERATION—Continued 


Changes and Extras—Continued 


an equitable adjustment for additional quantities p erformed pur- 
suant to a.change order. necessitating the duplication of supple- 


mental work that had been ‘eompleted previously and was not. 
contemplated by the unit prices__-._-__-_..-_» --___- 5. : 


2, Where in a.motion for. reconsideration the appellant quecion: the 


-Board’s finding that a substantial portion of .a claim for rock 
excavation represents work performed below subgrade for which 
the contract provides no basis for reimbursement but fails to show 
that the ‘contracting officer or the Government engineering per- 
= ‘sonnel concerned were involved in any way in the appellant’s deci- 


sion to proceed with the subgrade excavation, the Board’s earlier 


decision that the work so performed was voluntary and not of the - 
si character for which the Government is liable is affirmed_____-_ ms 


3. ‘Under a tunnel construction contract that authorized the use of chan- 


nel lagging between steel arches (to perform the necessary func- . 


tion of supporting the sides and roof of the tunnel), where a 


change was ordered in the contractor’s proposed conventional | 
method of attaching the channel steel lagging, which change 


required the cutting of notches in the channels and reversing the 
lagging so that the pieces of lagging were fitted (in part) between 


‘the steel arches, resulting in a technical restriction of excava- 


tion and concrete “pay” lines, the equitable adjustment con- 


~. templated by the standard form of Changes Clause should not be 
_ limited to the expense of cutting the notches but also should pro- 
vide reasonable ‘settlement for costs that the contractor had in- 
- cluded in its bid on the assumption that the conventional lagging 


method and associated wider pay lines would be acceptable on the 


5 00) (oo) oe ene RE ee ie VOD CO eee er eye eae ane | 


4, Under a contract for the construction of a road requiring the use 


5. Directions by. the contracting officer for the use of alternative con- 
struction. practices’ or procedures that were specifically provided. 
- for in the contract did not constitute a constructive change. 'At the 


of a soft type of rock known as oolite, to be obtained from ad- 


jacent borrow areas, and where no subsurface investigations 
had been conducted by the Government to determine the avail- 
ability of oolite in sufficient quantities, the contractor was entitled 
to rely upon the representations in the contract -with respect to 
the presence of sufficient oolite materials. Upon excavation of 


borrow pits designated by the Government when the contractor. 
- encountered much harder rock that was difficult to excavate and — 
--erush, and little if any oolite material, the condition so en-- 
' countered was a changed condition of the first category within © 


the meaning of Clause 4 of Standard Form 238A. The direction 


by the contracting officer that the hard rock be utilized for con- 
“structing the road was a constructive change and the contractor 
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is entitled to an equitable adjustment upon either theory, whether — 


a changed condition was encour or a constructive ‘change 


time the work was performed the contractor accepted such prac- 


tices or procedures without contending that excess costs would - 
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CONTRACTS—Continued . . 
_ CONSTRUCTION AND OPERATION—Continued — . | 
Changes and Extras—Continued = aoe Page 
be involved. The Board concluded ats this indicated that utilis’. 
gation of. the alternatives to meet: conditions encountered: on a - 
-. canal project. more than -fifteen. miles in length -over ridges, — 
-. benches, canyons and other varying features of:the terrain. was a — 
‘matter that had been expected. by both parties, rather than work. 
- of a different character than that required by the original terms «= 
of the contract_.___ es a eee — 254 
6. Under: a contract for construction. of. a:Visitor Center. including a 2 * 
Rotunda and office wing , containing a special clause: for prece- 
dence of work on the Rotunai: over the work i in other: areas “if at 
all. possible, * but: without otherwise. requiring . any. order of 
sequence of the work, where the work on the Rotunda was delayed 
during investigation of foundation conditions in. the Rotunda 
area, and where in the meantime the contractor was directed 
to proceed. with work on the office wing but failed to do so until it 
- was able to.commence work on the Rotunda, and after which time 
. the contractor. worked concurrently in both areas, the actions of 
. the parties and the interpretation . of the contract as a whole do ~ 
not. support: a claim: for additional. compensation. based on an al- 
leged change in the sequence of the contractor’ 8 oper ations. hie nt ~ 805 


Drawin os and Specifications 


1. Under a contract for demolition of masonzy, excavation, and build-- - 
‘ing a structural shell at the base of the Statute of Liberty, 
where the specifications contained a general requirement for 
7 underpinning of existing : structures adjoining new work, and 
' Where the contractor, from a site inspection and _ pre- -bid discus- 

- sions, was aware of the possibility that such underpinning: would | 
7 be required to: support the foundation of a. perimeter wall, the 
depth of which was not shown'in the drawings and was not 
known by the Government, the contractor’s clainy that upon exca- 
~ vation it found that underpinning | was necessary and ‘that ‘the 
expense of underpining such wall should be paid as a changed 
condition is denied for lack of “proof: that the wall’s’ foundation: 
- was unusually shallow or. abnormally, constructed_---+__ haa set hale 35 
2. A contractor is not entitled to an equitable adjustment. under a claim 
- of extra work for installing concrete. ballast pads on top of | 
underground tanks where: the drawings clearly require such bal-- 
_ last pads to be included as part-of the installation. of the tanks, . 
and such ballast pads are not referred to in:any other separate 
‘pay item for concrete work, stich as claimed -by:‘the contractor — 
with respect to thrust: blocks; anchor blocks, beating pads and: out- 
, Bie 2200 0. (enone ree a non  ae ae  e «86 
3. Where delays occur in the performance of the contractor’ ‘Ss. work pend-. a 
ing decisions by. the Government on. questions concerning draw- . 
ings and specifications,: due to alleged lack of Government super- 
vision, or because of the actions of other contractors, an appeal - 
_ based on such: claims will be dismissed as being outside the — 
- Board's jurisdiction,.in the absence. ‘of.a, contract. provision of the 
.“pay for delay” (Yeeeah Sepa eG Sica, “ade es: 
7 287-978-884 | ma aan 
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CONTRACTS—Continued 
_ CONSTRUCTION AND OPERATION—Continued 


. Duration of Contract 

1. Under a contract requiring construction at an Sal stage of soil — 
bearing footings for the walls of a structure, where a large part — 
of the work is suspended by the Government for more than five © 


months pending redesign of such footings due to unstable soil con- 
ditions, and the contractor is thereby prevented for an unreason- 
able period of time from performing a substantial portion of the 
work concurrently with its other operations under the contract 
and where the Board concludes that the unreasonable portion of 


~ such suspension had the effect of extending the period required | 


for completion of the contract for a period of nine weeks, the 


contractor is entitled to an equitable adjustment pursuant to the. 


standard d “Suspension of Work” clause.-___---_-_-----------_- 


Estimated Quantities 


ae Under a contract providing for ee | quantities and unit prices, 


and stating that increases or decreases in such quantities are to 


be paid for only at such unit prices, the contractor is entitled to 
an equitable adjustment for additional quantities performed pur- | 
-guant to a change order necessitating the duplication of supple- 
- mental work that had been completed eae and was not con- 
templated by IMe-UNI DULCCSS = jet eee ee ete as Boo bate tos 
General Rules of. Construction | - 


1. Under a contract for construction | of a Visitor Genie ineluding 


Rotunda and office wing, containing a special clause for prece-_ 
dence of work on the Rotunda over the work in other areas “if at 
_ all possible,” ‘but without otherwise requiring any order of se- 


quence of the work, where the work on the Rotunda was ‘delayed 


ie during investigation of. foundation conditions in the Rotunda 


area, and where in the meantime the coutractor was directed to 


- proceed with work on the office wing but failed to do so until it 


was able to commence work on the Rotunda, and after which time 
the contractor worked concurrently in both areas, the actions of 


the parties andthe interpretation of the contract as a whole do- 


not support a claim for additional. compensation based on an.al- 
leged change in the peauente of the contractor’s operations._-—__ 


Intent of Parties 


1. Where a general release Senate oul settlement of amounts due Andee 


a contract contains exceptions as to certain pending claims but 


_. fails to reserve a claim previously made, because of alleged inad- 


vertence on the part of the contractor, such omission precludes 
consideration of ‘the merits of the claim by the Board and re- 
quires its dismissal as being outside of the Boar d’s Jurisdiction. 


Modifiication or. Contracts 


1. Under a contract ‘modification agreement for equitable adjustment 


purporting to settle and release claims presented by the contrac- 
tor as additional expenses of coping with conditions encountered 


in. constructing foundations of a building, an appeal based on the 
: allegation that tthe contractor is entitled to additional compensa- 


tion, for the reason. that the conditions so encountered were al- 
leged to ‘be changed conditions, will be dismissed, since the Board 


hag no authority to reform a Gone aas aay operneeeemey es ate see te 
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CONTRACTS—Continued 
_. CONSTRUCTION AND OPERATION—Continued 
Notices — . Hs - > page 
1. Under a contract pr oviaine for extra compensation for excavation of 
rock, which contained definitions of solid rock, ledges, and boul- . 
ders, where the contractor encountered ‘a changed condition con-_ 
. sisting of many boulders of sizes exceeding those represented by | 
| ~ the contract, the contractor is not entitled to an equitable adjust-. 
ment on the basis that such boulders constituted. solid rock, in 
. the absence of timely notice to the contracting officer of the con- 
dition so that appropriate | corrective measures could be con-_— 
sidered ; and in absence of 'a preponderance of evidence support- - 

_ ing the contractor’s claim, the equitable adjustment allowed by. 
the. coutracting officer’s findings with respect to the volumes. of |. 
‘boulders excavated will be affirmed and the appeal denied._____ — 86 

ee A claim for additional compensation based on alleged unreasonable | 
delay by the Government in issuing ‘a notice to proceed will be dis- 
missed as being outside the quien of the Board_----~-----. » 805 


Payments a 
1. Under a contract fot clearing low aid other depiis from a creek, 
where the contractor was permitted to remove merchantable logs. 
so cleared ‘and to dispose of them for its own account, in liew of 
burning as required by the contract, and. where in- addition the 
contractor cut and removed other mer chautable standing or fallen 
trees outside of the work area, the Government was entitled by 
virtue of the contract provisions concerning the contractor’s’ re- 
sponsibility for property to. deduct as a set-off from contract pay- 
ments due to the contractor, treble damages pursuant to the ap- _ 
plicable statutes of the ‘State of Oregon with respect to the value _ 
of the illegally removed timber_—---—-———--~- ——— a ee eeuie.., “40 
Third Persons _ ey —_s TS 
1. A motion by appellant for an order dir ecting the caper to per O- 
: eed for inspection and copying, documents relating to the draft- 

F , approval and pr omulgation of certain regulations will be . 

- aa without prejudice to its later renewal where iit appears 
that the appellant has not taken advantage. of: inspection and. 
copying rights accorded by the Government bodies in possession | | 
of such documents, in accordance with the regulations of E those. | 9 it: 

| agencies ee eae er Reece oe ene ABT 
DISPUTES AND REMEDIES | | oe 
Generally | a as 2 = . 
1. A motion by appellant for an order directing the Government to pro-— 
duce for inspection and copying, documents relating to the draft- 
ing, approval and promulgation of certain. regulations will be 
denied without prejudice to its later renewal where it appears — : 
that the appellant has not taken advantage of inspection and — 
copying rights accorded by the Government bodies in possession. a 
of such documents, in accordance with the regulations of those : 
RE TCC ea aa ht ean ee ABT: 
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- CONTRACTS~-Continued 
DISPUTES AND REMEDIES—Continued 


_ Burden of Proof 

1. Under 2) contract for demolition of masonry, excavation, and building 

a structural shell at the base of the Statue of Liberty; where ‘the 
specifications ‘contained a general. requirement for underpinning - 

' of existing. structures adjoining new work, ‘and where the co! on 


‘tractor, from a site inspection and pre-bid discussions, was aware 


of the possibility that such underpinning would be required to 


support the foundation of a perimeter wall, the depth of which. 


was not shown in:the drawings and was not known py the Govern- 
-ment, the contractor’s claim that upon excavation it found that 


Page 


underpinning was necessary and that the expense of underpinning _ 


‘such wall should be paid as a changed condition is denied for lack 
of proof that the wall’s foundation was unusually shallow or ab- 
cmOrinallyCOnShrUCled zs es ae a ete ee ee 


2. Under a: contract. providing for extra compensation for excavation of 


rock, which contained definitions. of solid rock, ledges,-and boul- 
ders, where the contractor encountered a changed condition con- 
sisting of many boulders of sizes exceeding those represented by 
the. contract, the contractor is not entitled to an equitable adjust- 
ment on the basis that ‘such boulders constituted solid rock, in the 
absence of timely notice to the contracting officer of the condition 
so that appropr iate corrective ‘measures could be considered ; and 
in absence of a preponderance of evidence supporting the ¢on- 
tr actor’s claim, the equitable adjustment ‘allowed by the contract- 
ing officer’s findings with respect to the volumes of boulders ex- 
eavated will be affirmed and the appeal denied__2____- + 


3. Under a contract requiring inter alia, excavation in canyous in. the 


Rocky Mountain area of Western Colorado and iustallation of steel 
siphon pipes and other structures for an irrigation canal project, 
where the contract, the logs of borings and other Government data 
provided only general information econceruing subsurface condi- 


tions that might be encountered, and then only as to areas outside — 


of and ‘not as deep as the required excavations in most of the 


‘canyon areas, the Board found that such information could not 
reasonably have been viewed as representations. respecting the 


quantities or percentages: of cobbles and boulders that would be 


encountered in such excavations in.the consideration of .a first 


eategory. changed - conditions claim. Where excavations were re- 


| - quired for structures along the canal, the conditions encountered 
did not ‘differ significantly from those shown on 1 the applicable . 


ie Where a construction eontractor assigned several sniogees to make 


a pre-bid site investig gation that extended over several days, and > 
those. employees in a careful examination of the project area 

_ .would have seen that there were many basalt cobbles and boulders 
~ at numerous points on or near the canal alignment, the coutractor | 
must be charged with the duty of obtaining rudimentary knowledge 


concerning ‘the geologic origin of such cobbles and. boulders and 


‘how. they, caine to be. mixed in with nonbasaltic materials, and | 
— about the proportions of cobbles: and boulders that might be en- 
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CONTRACTS—Continued | 
DISPUTES AND REMEDIES—Continued . 
Burden of Proof—Continued Ss x Page oe 
countered along the benches and in the canyons where ork on the GY 
canal was to proceed. The failure to secure information about the | 
_- origin of materials in certain of. the canyons was held by the Board © 
not to.be justified in the circumstances of the case; hence, there 
was a failure. of proof of. second. category changed conditions. | 
Hxcept for a portion of one siphon site, “unanticipated” (second 
category) changed conditions were found not to have been ‘en- | 
countered on. the project because the percentages - ‘of cobbles and | 
‘boulders were not shown to have been unusually high, or materially 
different from those ordinarily found in the area in work of the | 
. kind required under the contract, and because most of the appel-_ 
lant’s: difficulties arose from its own inefficient or unskilled : con- | 
struction Methods ———— ———--—— ain ann wn 253 


. “DAMAGES 


Measurement 
i. Under a contract for idawhug ieee and ates debris from a ereek, 
where the contractor was permitted to remove merchantable logs 
so cleared and to dispose of them for its. own account, in lieu of - 
burning as required by the contract, and where in addition the con- 
tractor cut and removed other merchantable standing or fallen 
trees outside of the work area, the Government: was entitled by 
virtue of the contract ‘provisions concerning the contractor’s re- 
sponsibility for property to deduct as a setoff from contract pay- 
ments due to the contractor, treble: damages pursuant to the 
applicable statutes of the State of Oregon with respect to the value 
-of the illegally removed timber___._.____~---__- Sees ae SOR Re, 70 


Equitable Adjustments 
1. Under a contract providing for estimated quantities and unit prices, . 
and stating that increases or decreases in such quantities are to be 
paid for only at such unit prices, the contractor is entitled to an 
equitable adjustment for additional quantities performed pur- 
suant to a change order necessitating the duplication of supple- 
‘mental work that had been completed previously and was not. 
contemplated by the unit prices__.__-_-_---------------------- 28. 
2. Under a contract requiring construction at an early stage of soil _ 
- bearing footings for the walls of a structure, where a large part 
of the work is suspended by the Government for more than five 
- months. pending redesign of such footings due to uustable soil 
conditions, and the contractor is. thereby prevented for an un- 
reasonable period of time from performing a substantial portion 
of the work concurrently with its other operations under the | 
contract, and where the Board concludes that the unreasonable - 
- portion of such suspension had the effect of extending the period : 
required for completion of the contract for a period of nine weeks, 
the contractor is entitled to an equitable eoueyaee pursuant to . 
| the standard “Suspension of Work” clause--.----------------- 85 
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CONTRACTS—Continued _ 
|. DISPUTES AND REMEDIES—Continued 


Equitable Adjustments—Continued _ a 
8. Under.a contract providing for extra compensation for excavation of 


rock, which contained definitions of solid rock, ledges, and boul- 


ders, where the contractor encountered a changed condition con- 


sisting of many boulders of sizes exceeding those represented by 


the contract, the contractor is not entitled to an equitable adjust- 
ment on the basis that such poulders constituted solid rock, in 
_ the absence of timely notice to the contracting officer of the condi- 
tion so that appropriate corrective measures could be con-— 
sidered; and in absence of a preponderance of evidence ‘support- 
_ing the contractor’s claim, the equitable adjustment allowed by 


the contracting officer's. findings with respect to the volumes of 


- boulders excavated will be affirmed and the appeal denied_______ a 
4. A contractor is not entitled to an equitable adjustment under a claim — 

4 of extra work for installing concrete ballast pads on top of under- 

- ground tanks where the drawings clearly require such ballast pads 

to be included as part of the installation of the tanks, and such | 


ballast pads are not referred to in any other ‘separate pay item for 
‘concrete work, such a8 claimed by the contractor with respect to 


thrust blocks, anchor blocks, bearing pads and outfall pads._—-_. 


5, Under a tunnel construction contract that authorized the wse of chan- 


nel lagging between ‘steel arches (to perform the necessary func- 


‘tion of supporting the sides and roof of the tunnel), where a 


change was ordered in the contractor’s proposed conventional 
method of attaching the channel steel lagging, which change re- 
quired the cutting of notches in the channels and reversing the 
lagging so that the pieces of lagging were fitted (in part) he- 
taveen the steel arches, resulting in-a technical restriction of exca- 
vation and ‘concrete “pay” lines, the equitable adjustment contem- 
plated ‘by the standard form of Changes Clause should not be 
limited to the expense of cutting the notches but also should pro- 


vide reasonable settlement for costs that the contractor had in-. 


cluded: in its bid on the assumption that the ‘conventional lagging 
method and associated wider pay lines would be acceptable ou 
WSS MOTOS CCU sata et a eee ee eee 


6. Under a contract for the construction of a road requiring the use 


of a soft type of rock known as oolite, to be obtained from ad- 
jacent borrow areas, and where no subsurface investigations 
had been conducted by the Government to determine. the avail- 
ability of oolite in sufficient quantities, the contractor was entitled 


to rely upon the representations in the contract with respect to 
the presence of sufficient oolite materials. Upon excavation of . 
borrow pits designated by the Government when the contractor 
encountered much harder rock that was difficult to: excavate and 


crush, aud little if any oolite material, the condition so en- 


_ countered was a changed condition of the first eategory within - 


the meaning of Clause 4 of Standard Form 23A, The dir ection 


. by the coutracting officer that the hard rock be utilized for con- 


structing the road was a constructive change and the contractor 
is entitled to an equitable adjustment upon either. theory, whether 


al changed condition was eucouniered: ora constructive change | 


was made._.. Sears Bay Sse este te! See eee 
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- CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
Jurisdiction 
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A An appellant’s motion for reconsideration of a decision in which a. 


hearing was scheduled for the purpose of establishing whether the 
board had jurisdiction over a claim for unnecessary acceleration — 


of construction costs is denied where it is found that a crucial al- 
legation made by appellant is contradicted by information fur- 
nished to the contracting officer in support of the claim and that 
the evidence to be developed at a hearing may resolve the ap- 


parent contr adiction and the jurisdictional questions presented __ 


2. A government motion for reconsideration of a decision dismissing a 


contractor’s claim for loss of commercial business as sounding 
in breach of contract is denied where the Government alleges that | 


the claim could have been stated in such terms as to be cog- 


nizable as a claim arising under the contract but the claim as. 


actually submitted is clearly not, in fact, cognizable thereunder, 
aud the Government fails to show that there are material facts 


in dispute which could confer jurisdiction or that scheduling a 


hearing would otherwise Serve any useful purpose____.---__-_- 
| 3. A claim first presented at the hearing of an appeal nvill be dismissed 
as being outside of the jurisdiction of the Board________.__ es 


4, Where | a general release executed on settlement of amounts due — 


15 


16 


Sa ae 


under a contract contains exceptions as to certain pending cdaims ©. 


but fails to reserve a claim previously made, because of alleged i in- 
adverteuce on the part of the contractor, such omission precludes 


: consideration of the merits of the claim Iby the Board and requires © 


its dismissal as being. outside of the Board’s jurisdiction______-__ 
py Under a contract for clearing logs and other debris from a creek, 
where the contractor was permitted to remove | merchantable logs 
so cleared and to dispose of them for its own account, in lieu of 


purning as required by the contract, and where in addition the. 


contractor cut and removed other merchantable standing or fallen 


trees outside of the work area, the Government was entitled by — 


eee 


. virtue of the contract provisions concerning the contractor’s . : . 
responsibility for property to deduct as a setoff from contract pay-- — 


ments due to the contractor, treble damages pursuant to the ap- 


plicable statutes of the ‘State of Oregon with respect to the value 
of the illegally removed tintber..-_________________ 


6. “Where delays occur in the performance of the contractor’s work pend- - 


ing decisions by the Government on questions concerning draw- 


ings and specifications, due to alleged lack of Government super- 


vision, or because of the aictions of other ‘contractors; an appeal 


70 


based on such claims.will be dismissed as being outside the Board’s © | 


jurisdictiou, in the absence = a contract provision of the “pay 
STU ALVA Ty Ya a a 


7. Under a contract modification agreement for equitable maiueagene. 7 
purporting to settle and release claims presented by the contractor ~ 


as additional expenses of coping with conditions encountered in 
constructing foundations of a building, an appeal based on the 


allegation that the contractor is entitled to additional compensa-~. 
tion, for the reason that the conditions so encountered were alleged © 
to be changed conditions, will be dismissed, since the Board has 2 


no authority to reform a eontract._ cee 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
Jurisdietion—Continued | 
8..A claim for. additional compensation based on alleged. unreasonable 
delay by the Government in issuing a notice to proceed will be 
- dismissed as being outside the jurisdiction of the Board________ 


9 A Iie nannies claim ‘previously ruled upon adversely iby the Comp-_ 


-. troller.General was.dismissed by the Board since, irrespective of 
the legal theory relied upon (e.g., the Law of Restitution and par- 
ticularly the theory of Unjust municnment), the Board is ‘Wwith- 


out jurisdiction in the matter. ON Ee NORE RE REET ROT NO NR aS Re | 


| Substantial Evidence 
1. In cases involving a hearing the weight fa be given to documents in- 
cluded in the appeal file on contr overted issues is dependent upon 
the nature of the evidence offered in support. by the party ¢con- 
cerned ; hence, the Board will accord only : limited weight to the 
uucorroborated portion of an affidavit of a former officer of the ap- 
pellant corporation who purports. to ‘have personal knowledge of 
- the facts pertaining to the issues in dispute, even though the ap- 
_pellant shows by uncontradicted testimony that the former officer 
is no longer employed py the corporation and that ‘his present 
whereabouts are -anknown--..2-----.---------~2----2-4-.5-4 
FORMATION AND VALIDITY 
Authority to Make | 
1. An informal agreement between the contractor and a Government in- 
‘spector in substance that excavation at three ‘pond sites of all 
boulders and other smaller material should be billed as one hun- 


Page 


305 | 


306 


107 


dred percent solid rock, did not bind the Government because of ° 


the inspector’s lack of authority, and was properly rejected by the 
contracting officer__~--------- as pei tae SAS eke 


Bid and Award 
1. The failure of a high bidder at a sealed bid auction to submit with his 
bid a statement, of his citizenship and interests in other holdings 
required by. regulation and the invitation to bid may be waived 
'. where the default has given hin. no advantage over the other 
UOIGUCEY i2 a2 ot eee eee eo eo ee 
_ Governing Law | | 


a Grider a contract for clearing logs and other debris eon a creek, 
where the contractor was permitted to remove merehaltable logs 


86 


209 


so cleared and to dispose of them for its own account, in lieu of — 


burning as required by the contract, and where in addition 
_ the contractor cut aud removed other merchantable standing or 
_ fallen trees outside of the work area, the Government was .en- 


titled : by virtue of the contract provisions concerning the con- 


tractor’s . responsibility for property to deduct as a setoff from 
o contract. payments ‘due to the contractor, treble ‘damages pur- 
: suant to the applicable statutes of the State of Oregon with moapeck 
: to the value of the valicen uy removed timber.______ Bae eal 
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CONTRACTS—Continued . 
FORMATION AND VALIDITY : | 
Implied and Constructive Contracts : ; 3 Page | 
1. Under a contract providing for estimated quantities and unit prices, ae 
and stating that increases or decreases in such quantities are to be 
paid for only at such unit prices, the contractor is eutitled. to an 
equitable adjustment for additional quantities performed pursuant 

abo: a change. order necessitating the duplication of supplemental | 

work that had been completed previously and was not. contem- 

eplaved by. tie Minit PEiCes aco orc ec a es oka 8 

2, Under a. contract for the construction of a road requiring the use of — 

a soft type of rock known as oolite, to be obtained ‘from adjacent 
borrow. areas, and where no subsurface investigations had been 
conducted by the: Government to determine the availability of 
oolite in sufficient quantities, the contractor was entitled to rely 

; upon the representations in the contract with respect to the 
presence of sufficient oolite materials. Upon excavation of borrow or 
pits designated by the Government when the coutractor en- ° 

. countered much harder rock that was difficult to excavate and - 
crush, and little. if any oolite material, the condition so en- 
countered was a changed condition of the first category within the 
meaning of Clause 4 of Standard Form 23A. The direction by the 
contracting officer that. the hard rock be u utilized for constructing 

_ the road was a constructive change and the contractor is entitled 
to an equitable adjustment upon either theory, whether a changed — 
condition was encountered or a constructive change was made___ eis 

a. ‘Directions by the contracting officer for the use of alternative con- = 
struction practices or procedures that were specifically provided | 
for in the contract did not constitute a constructive change, At: 
the time the work was performed the contractor accepted such 
practices or procedures without contending that excess costs would | 

-, be involved. The Board concluded that this indicated that utiliza- 

_. tion of the alternatives to meet conditions encountered on a canal 
project more than. fifteen miles in length over ridges, benches, 
canyons. and other varying features of the terrain was. a matter 

_ that had been expected by ‘both parties, rather than work of a 
different character than that required by. the original terms of. 
the contract___—_...-- +--+ 254 


_ Mistakes 


1. Where a: general release ened on. settlement of amounts due under 
a contract contains exceptions as to certain pending claims but : 
_ fails to reserve a claim previously made, because of alleged in- 
- advertence on the part of the contractor, such omission precludes ’ 
consideration of the merits of the claim by the Board and requires 
its dismissal as being outside of the Board's jurisdiction.___-_.~_ «BS 
2. A mistake-in-bid claim previously ruled upon adversely by the Comp- | - 
troller General was dismissed.by the Board. since, irrespective - 
_ of the legal theory relied upon (e.g., the Law of Restitution and 
particularly the theory of Unjust Enrichment), the Board is 
without jurisdiction<in the mn teres isso he eee «806 
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CONTRACTS—Continued | 
PERFORMANCE OR DEFAULT _ 


Compensable Delays” ise _ 
ce Where delays occur in’ the perfor mance of the contr actor’ s work pend- : 


Page . 


ing decisions by the Government on questions concerning draw- 


ings aud specifications, due to alleged lack of Government super- 


_ vision, or because of the actions of other contractors, an appeal 


based on such claims will be dismissed as being outside the Board’s' . 
jurisdiction, in the absence of a-contract pr ovision. of the “pay for 
delay” EG es esi te eee ete Shae . 


2. A claim. for additional compensation based on alleged unreasonable 
delay by the Gover nment in issuing a notice to pr oceed will be dis- — 
| missed as being otistde. ee jurisdiction of the Bosrdss2.. a s56 


Inspection : . . . 
AS An informal ‘igreement between the contractor and a ovement 


inspector in substance that excavation at three pond sites of all 


- boulders and other smaller material should be billed as one hun- 
dred percent solid rock, did not bind the Government because of 
the Inspector’ s lack: ‘of authority, and was eptopeny rejected by 
the. contracting officer_________ See ee Pawee ie eee rene ere ere 


“Release and Settlement 


a Where a general release executed on settlement of amounts due 


under a contract contains exceptions as to certain pending claims 
_ but fails to reserve a claim previously made, because of alleged _ 

inadvertence on the part of the contractor, such ¢ omission precludes 
consideration of the merits of the claim by the Board and requires | 


its dismissal as being. outside of the Board’s jurisdiction__-~.__-_- 


Zs Under a contract modification. agreement for equitable adjustment 


purporting to settle and release claims presented by the con- 


tractor as additional expenses of coping with conditions en- 
— countered in constructing foundations. of a building, an appeal: 
based on the allegation that the contractor is entitled to addi- 


tional ‘compensation, for the reason that the conditions so en- 


— countered were alleged to be changed conditions, will be dis- 
i: missed, since the oe has no. authority to reform a contract.___ 
‘Suspension of Work | . a ; 
rans Under a contract requiring ‘construction Ab an. early. stage of . rei 


bearing footings for the walls of a structure, where. a large part: 
of the work is: suspended. by: the Gover nmeut for more than- five 


| months pending. redesign of such footings due to unstable. soil 
conditions, and. the contractor is. thereby. prevented for, an ‘un- 


reasonable period of time from performing a substantial portion 


of. the work concurrently with. its other operations under the. 
: contract, and where the Board coucludes that the unreasonable | 
portion of such suspension had the effect of extending the period 


required for completion of the eontract for a period of nine 
weeks, the contractor is entitled to an equitable adjustment pur- 


2 suant to the standard | “Suspeusion of Work” clanse.-----------~ 


805 
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CONTRACTS—Continued 
PERFORMANCE OR DEFAULT—Continued 
Suspension | of Work—Continued 


“supervision, or because of the actions of other contractors, au 


M43 


. Page a 
2. Where delays occur. in the performance | of the conuactons work 
i pending decisions py the Government on. questions concerning | 

. drawings and specifications, due to alleg ed lack of Government 


: appeal based on such claims will be dismissed as being outside 7 


_ the Board’s jurisdiction, in the absence of a contract provision of 


the “pay for delay” type------- ~~-~- een nape temt sta | 805 a 


DESERT LAND ENTRY 
CULTIVATION AND RECLAMATION 


“as Where in a reasonable farming operation sonancted: ue a faerie 
_ owning his own farm, crops" would be grown on. different areas. 
of the farm in two growing seasons, a desert land’ -entryman ee 
may use a two season cropping ‘plan in computing the amount Of 352% 


= acreage that can be served by a given. amount of water anes ae ee 


2. It is questionable whether peak moisture. requir ements should be dlis- ; 
. regarded in determining the . acreage in an entry that can be: 
irrigated from the source of water available__-_-_.-_--______u.- 


3B. Where an entr yman plans a two season cropping operation in which 


parts of his: entry will lie idle part of each year, he is not en- a 


- titled to an allowance for fallowing in the absence of proof that 


. fallowing is a normal practice for the type of seron Plan that | 


a Final proof must be rejected as to an area of desert land entry which | 


can be irrigated, if at all, only by mobile pumping equipment. not 


- on the entry at the expiration of its statutory PO ade gate se : 


| DISTRIBUTION SYSTEM 


i. Final pr oof must be rej jected as ‘to an area of desert inna soe which . 
gan be irrigated, if at all, only ‘by mobile pumping equipment not A 
on the entry at the expiration of its statutory life.__.---_______. | 


“FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT - 


od. Guam does not fall within the term “executive agency” as used. in the 7 | 
Federal Property and Administrative Services Act and the imple- a 


menting Federal Procurement Regulations.———-—--__-.-----__-- ‘ 


GRAZING LEASES 
. PREFERENCE. RIGHT APPLICANTS | 


1..An applicant for a. renewal of a section 15 3 grazing lease may assert 


a preference right ‘under the exception clause of. that section 


based upon the ownership and control of. cornering. -land.eyen . 


~ though more than 90 days have. elapsed since the.land originally © 


became available for leasing, especially where he or his predeces- : 
sors have’ asserted such a right from the time when section 16 
64 


. leases first’ becaine available-—————__----—------- os 

“gramme PERMITS AND LICENSES. ee | 
GENERALLY _ 7 Mee 

ie Where Jands which become saaitionaliy: available tie: disposition’ of 


grazing privileges consist of isolated tracts of small carrying ca- 


pacity, § the une grazing privileg es will be disposed of on the. : 


Adqg a -INDEX-DIGHST 


GRAZING PERMITS AND LICEN SES—Continued 
GENERALLY—Continued. ; 
basis of good range practice and oe usage in seepeannss with a 


provision of the Range Code rather than on a standard of cus- 


- tomary use fixed by a State Director where application of the 
standard is fruitless in view of use of the tracts under aneneny 
invalid subleases Of -CTanSlers <4 abe ord ae eee, 

CANCELLATION AND REDUCTIONS 
1. On remand of a case involving the award of grazing privileges on an 

“annual basis, the applicant can introduce evidence to show that 
the grazing capacity of the range has improved since the date of 
the range survey on which the contested award was made; how- 

ever, a reduction in grazing privileges based on a range survey 


will not be changed unless the applicant can demonstrate wey or. | 


in what way the range survey: 1 was in error———---—— Sei ae st 


’ RANGE SURVEYS | 
1. On remand of a case involving the award of grazing privileges on an 
annual basis, the applicant can introduce evidence to show that 
the grazing capacity of the range has improved since the date of 
the range survey on which the contested award was made; how- 
ever, a reduction in grazing privileges based on a range survey 
. will not be changed unless the applicant can demonstrate why or 
. . ~ dD | what way the nage survey was in error_-———_-------~------ 
GUAM | 
GENERALLY | | 
1. Guam does not fall within the term ‘exonutiee agency” as eet in the 


Federal Property and Administrative Services Act: and the imple- 
menting Federal Procurement Regulations_-__-_-=+- ee ed oes cs . 


2. The Buy American Act does not apply to purchases y the Govern- 
ment of Guam for use on Guam___- Beane each a ely 


8. Suppliers on the Island of Guam are considered. domestic sources of . 


supply under the Buy American Act, and Guam is not an area 


“outside the United. States” for the purpose of applying bid eval- | 


uation standards under the Balance of: eas ia eee 


INDIANS. a 
CARE OF CHILDREN 


1, Where Indian court has properly ‘terminated the relationship of 7 


natural Indian parents to a child, Indian court standing in loco 
parentis may submit child to the jurisdiction of the state courts to 
secure his adoption, regardless that child is resident of an Indian 
VORGP VOTO Nocatee eh eee ta Bae 
CIVIL. JURISDICTION 
1, Where Indian court has properly terminated the pelnitonsnie of 
natural Indian parents to a-child, Indian court standing in loco 
parentis may Submit child to the jurisdiction of the state courts 


Page 
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120 
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397 


.to secure his adoption, regardless that child is resident of an In- | 


dian PORCR VE Ose Ma ee a re . 


_INDEX-DIGEST © 
INDIANS—Continued 
. DOMESTIC RELATIONS 


1 Where Indian court has properly ens the | relationship of nat- 
ural. Indian parents to a child, Indian. court standing in loco 


“AAR 


Page — 


| parentis may submit child to the jurisdiction of the state courts: — 


to secure his adoption, regardless that. child is resident of anu 
Indian Teservation a —- e 


“MINERAL LEASING ACT 
‘GENERALLY | 
1. The withdr awal of land from. aie public land status, ¢@.g., ft om ‘ate ys 


location, selection, sale or other disposition does not toll the ap- 


397 


_plicability of the mineral leasing laws. The withdrawal order. - : 


must express a clear intent to toll the applicability of the inineral - 
leasing laws___-- ea ase ee a ee 
2. A partnership composed exclusively of United States citizens may hold. 
a lease or permit. issued under the Mineral Leasing Act oe ees 


MINERAL LEASING ACT FOR | ACQUIRED LANDS 
GENERALLY 


1. The withdrawal of land from only public land re e. g. from entry, 
location, selection, ‘sale or other disposition’ does not toll the ap- 


97 


— 165 


_. plicability of the mineral leasing laws. The withdr awal order — 
must express a clear intent to: toll the applicability of the miner al 


| . leasing laws__-- were ate! Sea leet aie dO Mes RE Fe oe RN Te 
MINES AND. MINING _ 3 | 


| 9 


1. Lands which have been reserved from the public domain. or acquired oe 
by the United States are not subject to the mining laws, unless 


opened by the statue, or a withdrawal order pr ovides for the con- : 
tinued applicability of the mining laws, or a later withdrawal 
_ order reinstates the applicability of the mining Wye oe oe 


MINING CLAIMS | 
GENERALLY 


1. The Classification and Multipte Use Act of Sept. 19, 1964 (78 Stat. 
986; 48 U.S.C. secs. 1411-18) authorizes, under certain circum- 


stances, the segregation of public land from appropriation under 


the general mining laws, but it does not provide authority to re- 
_ strict or condition the mining activities authorized by the general 


~ mining 2 {- eae ee ane SE an NON AT Oe ee aa 
2, Where a mining claimant files a verified statement pursuant to a pro- 


ceeding initiated by the Forest. Service. in accordance with section — 


5 of the Surface Resources Act and the Forest Service subse- 


OE. 


187 


= quently recommends the initiation of a contest proceeding under — | 


. the general] mining- laws to determine. the validity of the. claim 


(rather than a proceeding under section 5(c) of the act to deter- 
mine the Government’s right to manage the. surface resources), 
since the responsibility for the administration of the use and oc- 


- cupancy. of the national forests is vested in the Department of — 


. Agriculture, this Department is without the authority to inquire’ 


into the reasons or justifications for the initiation of such a pro- 
_ ceeding and is without the authority to change, as a matter ofits — 


_ own policy, the nature of the proceeding from the one recom- — 
"mended by the Forest Sco ee ere eee 
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MINING CLAIMS—Continued 
CONTESTS 


ah ‘Although reports by. Depariiental peeve on their examinations of — 


Page | 


mining claims are gener ally considered as confidential. intra- | 
- departmental communications which are not to be made available | 


to. mining. claimants, disclosure of. the factual information in such 
_. reports will be permitted eases ates SB fa costes ak a alga d Mei te oie tai 


. Where the Government contests a mining claim, the burden of proof 2 


_ is on the claimant to establish the validity of his claim_—~-~---_- 
DETERMINATION OF VALIDITY . 
i. No hearing is required to declare mining. claims oie ad initio where 
- the records of the Department show that at the time of location 
of the claims the land was not open to such location._.-....+--+-- 
2. Although the administration of the national forests is. vested in the 
_ . seer etary of Agriculture, the Secretary of the Interior has the re- 
c sponsibility of determining the validity of mining claims in the 
_ national forests and providing ‘the administrative forum by which 
that Department. may determine its right to possession, control, 
and adniinistration ‘of lands on which mining claims have been 
located within a national BONES co) po to tice tale te le etal 
8. Where it has been shown as to a number of mining claims located for 
. perlite, and for which applications for patents have been filed, 


that the amount of the deposits on the claims is excessively . 


large in relation to the market that exists, only those elaims can 
be found valid which by reason of location and volume and quality 
of deposits would make the most feasible mining operation and 


have a reasonable prospect of success; the remaining claims must - 


be held invalid for lack of discovery._-__..-_.-~_- ee. 


DISC OVERY 
ok 20 constitute a valid discovery on a mining claim there must be | a 
' discovery on the claim of a mineral deposit that would warrant 
a prudent man In the expenditure of his labor and means with a 
reasonable prospect of success in developing a valuable mine in 
. the reasonably near future; this means that there must be a rea- 
- gonable prospect that the mine can be operated to yield a profit.__ 


2. The requirement that a claimant must show that he can make a 
profit from the operation of a mine does not mean either that a 


profit must be proved as a certainty or that it must be established 
as a present fact. The evidence need only support the conclusion 
that a person of ordinary prudence would risk his labor and means 
with a reasonable expectation of developing a valuable mine____ 


; 3. If a mining claimant would establish that measures | might be. em- 
ployed which would eliminate the necessity to pay freight to the. 


nearest. markets, he must produce sufficient evidence of the feasi- 


pility and effect of such measures, and must show that the prudent © 
man would expend. such additional labor and means as would. 
191 


' be reasonably required for their implementation.__=--L.+---=--- 
-4, Where a mining claim is based upon the existence of a mineral deposit 
of low grade compared to other deposits which are being utilized 
to produce the same mineral, the technology proposed for extract- 


ing the mineral has been applied only on a small scale in a labora- | 


tory on higher grade ores than exist in the claim, and the costs 
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“MINING CLAIMS—Continued — 


| DISCOVERY—Continued ee | oh & NE ae _ Page ~ 


of producing and marketing the mineral are indicated to ‘be in | 
“excess of the returns for the mineral, ‘the claimant has not sus-- 
- ‘tained the burden of proof necessary ‘to validate the mining claim_. 192 
To satisfy the requirement for discovery. on mining claims. located 
for perlite, it must be shown, in addition to the fact that there is 
a reasonable prospect that the perlite can be mined, transported 
from the mine to the shipping point,’ screened and crushed and. 
sold. ata price which would yield a profit, that there is an existing _ 
demand for the crushed : product and that a reasonably prudent % 
-.- Nan would be justified in expending his time and effort in : his ot 
attempt to capture a share of the existing market_-____-_- ean ee 292 
G. Where it has been shown. as to: a number of mining claims located 7 . 
i for perlite, and for which applicatious for patents have. been 
‘filed, that the amount of the deposits on the claims is excessively : 
‘large in relation to the market that exists, only those claims can a, 
be found valid which by reason of location and volume and quality 
of deposits would make the most feasible mining operation aud | 
have a. reasonable pr ospect of success; the remaining claims must 


~ be held invalid for jack of discovery___----_---- patie chee cers eee 292 a 


aa A mineral’ showing which may lead a miner to stake a claim ore, 
not necessarily constitute the ee. which is required by the ae 


mining laws to validate rr: 5 11 eR pce SR eS 888 : _ 


8. The rule of discovery followed by the Desarenent is the test laid down 
| in Castle v. Womble, and the Department has not required that 7 
a Inining claimant. show that he has found a mineral “deposit - : 
- which can assuredly be mined at a profit_..__-_--__-__________ 888 
9. Mining claims are properly held to be null‘and void oe only insig- 2 
| nificant values in copper, gold, silver, and molybdenum have been 
found on the claims which would, at most, warrant only further a eat 
- explor ation in. an eae a to find valuable mineralization__——_- B88 ° 
: HEARINGS | | 7 | 


Ae No hearing is required to declare mining claims void ab initio where 
| the records of the Department show that at the time of location | 

of the claims the land. was not Popes to such location_______ ——- ~ 142. 

LOCATION = 


1. The location of a. valid mining claim vests: in the locator a pr esent 
right. of possession, and where, because land has been withdrawn | | 
from such entry, a locator ¢an obtain no present interest in the - 

land, a mining location on such land. can be only a nullity——-—--~ 142 


PATENT » 


1. The Seardiary: of the Interior is : not authorized to issue a Daten toa 
mining claim until he. is satisfied that the requirements of the 
law have been uae Cee eae a 192 
SPECIAL ACTS | '_« 7 | | 


te “The Classification and Multiple Use Act of Sept: 19, 1964 (78 Stat: 986; 
43 -U.8.C. secs. 1411-18) authorizes, under certain circumstances, 7 
the. segregation of public land from appropriation under the. gen- 
er al mining laws, but it does not provide authority to restrict or 
— condition the mining activities ‘authorized by the general min- | 
ing lawWs--~-----__--~-~--------------------- === steers Shae ni <1 87 
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MINING CLAIMS—Continued | 
| WITHDRAWN LAND | : | 
1, Mining claims located on land withdrawn from such entry are: null 
and void @6 initio and will not be validated by the modification or 
revocation of the order of withdrawal- to open the land thereafter 


to: mineral SNUI Ys saese eee toe Bch cated sh cobanneat ontna rae Salata 
2, Mining claims are properly declared to be null and void ab initio 


where they were located on lands withdrawn for reclamation pur- 
poses; the withdrawal cannot be deemed to have expired merely a 
because it was stated to be for a temporary purpose and more. than: 
19 years had elapsed before the first of the claims were located__ 


MINING OCCUPANCY ACT | 
PRINCIPAL PLACE OF RESIDENCE 


1. The act of Oct. 28, 1962, requires that an  aaplieaak ‘Or his ‘prede- 
cessors must have occupied valuable improvements on the claim. 


asa principal place of residence for the at ~year period immediately 


preceding July 23, 1962, and where there is a break of several 


years in that period the requirement is not satisfied even though a 
predecessor of the applicant may have occupied the claim as a 
principal place of residence for more than 7 years including time 


prior to July 28, 1955---. Se ee ee I a AE eae Os Eo ON eat PRN | 
2. Where the purchaser of a claim visits a cabin on the claim on an 


intermittent basis primarily for the purpose of. repairing the cabin 
and readying it for occupancy, while he maintains a regular 
residence. elsewhere, the cabin does not constitute “a principal 
place of residence” within the meaning of section 2 of the act 
of Oct. 28, 1962, and an application for ithe conveyance of land 
based upon such use is propery rejected estate ere ieee  SOa eae 


QUALIFIED APPLICANT . 


1, A qualified applicant for the conveyance of land andes the act of 


Oct. 28, 1962, must have satisfied the requirements of the 


act as of that date and neither his intent to make a mining claim. 


site a principal place of residence at a future date nor the carrying 
out of such intent after Oct. 28, 1962, ean serve to qualify 
an. applicant whose use of the site. prior to the critical date did 
not satisfy the requirements of the act as to occupancy of the 
site asa prmetpal place of residence. APR te Ce ee ee ee ae aie 


MULTIPLE USE = 
_ The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat. 
986; 43 U.S.C. secs. 1411-18) authorizes, under certain circum- 
‘stances, the segregation. of public land from appropriation under 

the general mining laws, but it does not provide authority to 


restrict or condition the mining activities authorized by the gen- 


eral mining NEWS tee ee eee te ee aie eee Sree Saree er 
OFFICERS AND EMPLOYEES 


1. A corporate officer, as long as he acts in | good faith, is not precluded, 


as an individual, from engaging in a business similar to that 


carried on by the corporation of which he is an officer, and, if 


the evidence fails to show that there was an obligation on his 
part to act for the corporation with respect to a particular matter, 
he violates. no legal or moral duty if he acts for himself in the 
same ae Ne Se ie Pee aera 
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OIL AND GAS LEASES 


ACQUIRED LANDS LEASES 


| i Where jurisdiction over oil and gas deposits in land acquired by: the 
United: States for military purposes has been transferred by the. — 


‘Department of the Army to the Secretary of the Interior and 
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i the land is later declared ‘surplus: pursuant to the provisions of — 


‘the Federal. Property: and Administrative Services Act of June 30, 
| 1949, such oil and gas deposits are uot subject to leasing uuder the 
-- ‘Mineral Leasing Act for Acquired Lands because that. act.excludes 
from leasing oil and gas deposits in lands repor ted as surplus_.__— 


sy ie Where the Secretary has agreed to. a plan to remove possible. es 


On 


tions to the authority of the General Services Administration to- 


sell certain oil and gas deposits and the deposits are disposed in 
accordance with the plan, it is within his discretionary authority 


133 


to reject offers to lease the deposits under the Mineral Leasing Act . 


for Acquired Lands, whether or not the sale was legally proper_- 


| 3. The Secretary may. in the exercise of. his: discretionary. authority | 
. reject noncompetitive offers ‘to. lease. oil and gas deposits: in 
. aequired lands if he determines that leasing would be detrimental © 

~ to the public interest .without regard to the propriety of. the | 

_ disposition of the deposits: under another statute. .:------._--- . 

4, Where land was conveyed to the United States under a deed in which 


the grantor reserved oil and gas rights in the: conveyed land “for 
a primary period ending June 30, 1965,” title to the oil and gas 
deposits in such land did not vest in the United: States until 


July 1, 1965, and an acquired lands oil and gas lease offer’. filed 
_ for the land of: dt une 30, 1965, is properly rejected : as sprematut mt : 
*. filed’ 222.2 SS RTs SEILER Ok EAE COT EN Oe ARR 2 


; Where land. was converedt to the United States under a deed wherein 


133 


133 


the grantor reserved all minerals, together with the. right to i 


_ mine, drill, remove and operate for such minerals “antil Nov. 4, js 
41965,” with the express | provision that if the reserved right to: 


~ mine ete. “is not being exercised on Nov. 4, 19635, then. and upon 
. gaid Nov. a. 1965, the said coal, oil, gas and minerals, | and all 
rights thereunder shall become property of the Grantee, * and the 


right was not exercised Ou. that : date, title to the miner als vested. ae 


_ in the United States on the prescribed day, and an acquired lands 
oil and gas lease offer. filed the same day. Wis properly accepted 


for consider ation by the land office-___-. apg ee eee IN ae . 


6. qoenes Departmental regulation 43 CFR 192. 43 (b), which preser ibed 


“Ag 


_ the manner in which expired, canceled, rélinquished and .termi- — 
nated oil and. gas leases should be listed, for further leasing, did 
not require a land office to describe: listed. acquired lands in the : 
| same manner as a lease offeror in describing the same lands in. 
his offer, and where a portion,of a section of acquired land the 
— external limits of which section were ‘surveyed under the’ public 


173 


land survey system was described. in. a list of available lands by 


- ‘section number, excluding a tract which was not. surveyed asa. 
legal subdivision of the. section and which was not described by 


_ metes and bounds | but only by a designation. given in a private 
_ survey of the tract, the posting was not deficient SO as to make the 
land unavailable. for léasing____- Se Sere ee ema IES Oe 
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OIL AND GAS LEASES—Continued 
APPLICATIONS 
Generally 


1. An act, in order. to be collusive, enidt result ne an. agreement, 


scheme or plan involving more than one party, and the fact that 


os Hi: particular lease assignment, if agreed upon by the parties to 
_ the assignment prior to the filing of the lease offer which resulted 


in issuance of a lease, would have demonstrated collusion.in the 


filing of the offer:does not mean that the same transaction shows 


collusion in the absence of evidence of a De ior agreement between 


' the parties to the assignment .——...---+--->-_+--+_-~+~.~+~..-- 


2. “Where land was conveyed to the United States under a deed in which 


_ the. grantor reserved oil. and. gas rights. in» the conveyed land 
“for a primary period ending June 30, 1965,” title to the oil and 
.. gas deposits in such land did not vest in the United States until 
. July 1, 1965, and. an acquired lands oil and gag lease offer filed 
for the land of J une 30, a is eo aia sa heieges as prema tansy 
is 1 = (pagent et nae ck A I Od CORSE Dae A EP ATP NRT OU SO OR 


3. Where land was conveyed. to the. United States under : a deed wherein 


1, 


yp A description in an acquired lands oil and gas lease offer of a parcel. | 


the grantor reserved all minerals, together with the right.to mine, 
drill, remove and operate) for such minerals “until Nov. 4, 


| 1965,” ” with the express provision that if the reserved right to mine. 
ete, “is not being exercised on Nov. 4, 1965, then and upon 


said Nov. 4, 1965, the said coal, oil, gas and minerals, and all 


rights thereunder shall become property of the Grantee,” and the — 


right was not exercised on that date, title to the minerals vested in 
the United States. on the prescribed day.and an acquired lands oil 


and gas lease offer filed the same day was properly ee for 

consideration es the land. ideas eee aoe . 
"Description. | A ee AE - Vi ges oe ed 

“Legal Sub division. id It i is not proper to rej ject an oil. and gas jens offer 


which describes land in one section as the NW and land in 


_ another section as the NY, where each section is irregular. and 

— the NW, of one has been subdivided wholly into lots and the N% 
of the other has been partially subdivided into lots, on the ground 
that the offer failed to describe the land by “legal subdivision” in 
| accordance with the latest plat of survey, where that term has 


been used to include fractional as well as regular subdivisions__- 


Page 


AT 


168 


178 


878 


of land smaller than a quarter-quarter section embraced within — ; 


"a public land survey and purportedly in conformity with it must. 
| describe ‘the subdivisions of. the quarter-quarter section in the 
. Same manner as. larger subdivisions of a. section and quarter- 
| : section would be. described, and cannot merely. give a proportion- - 
ate ratio, such as the OE ae of the quarter-quarter section, un- 
-_ related to. the quadrant method upon which the public land sur- , 


veys are based. and understood___.- Ba ee see NA 


3. The description i in an acquired lands oil and gas Jease offer of a parcel 


of land in a. surveyed section as the “E%,. of the SEYNW4” of - 


the. section is defective, and a leased issued. pursuant to the offer 


392 


must be canceled as to that parcel where a Junior offer properly 7 
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Deseription—Continued i a8 
 +Page 
desbeihas the land in conformity with the Tules of the public 3 
‘land survey system as. the EWYVSEYNWYK and BY4WY4SEY — 
~N ne coca ee rene Doh ceo) oars AR ner ere ere renee Om 393 
"Drawings ey | By 


L Where two officers. of a corpor ation, eho constitute all of the stock- 
holders, directors, and officers of the corporation, as individuals, 
__.. file noncompetitive oil and gas lease offers for the same land for 
inclusion in the same drawing of simultaneously filed lease offers, _ 
-. and no offer is filed on behalf of the corporation, it is not '‘neces-~ 
_ sarily to be presumed that the individual offers are filed for the ._ 
corporation, and where there is.no evidence that the offerors 
_. breached. their fiduciary duty to the corporation so as to create | 
a corporate interest in their offers, the offers: should not. be 
rejected on the ground that the: corporation had more than one*’ 
_ chance in the drawing or that the Statement in each offer thatthe. 
offeror. is the sole party in interest was false: Lk pees Oe 


Sole Party i in Interest 


oF Where a person files an oil and gas Tease offer through Q- déaeiae 
_ Service under an arrangement whereby the leasing service ad-.. a 
~~ yanees the first year’ s rental, selects the land, ‘and controls the 
* address at which the. offeror may. be reached, but no enforceable 
: agreement is. entered into. whereby the offeror is ‘obligated. to 
ss transfer any interest in any. lease to be. issued to the leasing 
“service, the service is not a party in interest in the offer merely 
because it may have a hope or expectancy of acquiring an interest, . 
and the offeror is not precluded from stating that he j is the sole : 
party in interest in ‘the offer_______-. Be Ne hae ae a 46 
- 2 ‘The regulation which requires that an oil and gas Jease offer, “when 
= ~ first filed,” be accompanied by a signed statement of the offeror | 
- identifying all interests in the offer does not require an offeror, © 
who states that he -is: the sole party in interest, to disclose an a 
’ agreement to sell his lease entered into by: ‘him after the filing 
. of his offer but.before the time of the drawing. of simultaneous 
_. lease offers in. which his offer participates, and his offer cannot 
. be rejected on the ground that he did not comply with the regula- . 
tion in failing. to. disclose the interest of his. vendee___----_____ | 46 
_ ASSIGNMENTS OR TRANSFERS eyo 
1. An act, in order to be collusive, must result from an. agreement, ‘scheme a 
or plan ‘involving’ more ‘than one party, and. the fact that a par- 
ticular lease’ assignment, if agreed upon “by the. parties to the as- 
. gignment prior to the filing” of the lease offer which resulted | in 
-. issuance of a lease, would have demonstrated collusion inthe filing — 
- of the offer does not mean that ‘the ‘same transaction shows col-. 
.- lusion ‘in the absence of evidence. of a prior: agreement between’ the — 
parties. to the. assignment___._---_-. po ARE NES ce ea ee ae —4aT 
2, The Secretary of the Interior. is eqionaeis ander section. 5(a) a of 
the Outer Continental Shelf Lands Act to: approve an ae ermone 
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OIL AND GAS LEASES—Continued 
ASSIGNMENTS OF TRANSFERS 


of rights in a portion of the area of an Outer Continental Shelf 


| oil and gas lease to a depth linited to the base of a specified. zone, 
_ but such.an assignment will result in the creation of a separate 


' and independent lease as to the portion of the land assigned, and, a 
in the absence of any express provision to the contrary, the holder 
‘of each lease resulting from the assignment is chargeable for the 

payment of rental or royalty for the entire area covered by his 


lease in accordance with. the' terms of the origina] lease notwith- 


Page. 


- standing that this may result in multiple payment of rental or . | 


royalty. for the same ELC ee ee 


3. Authority does not exist under the mineral leasing laws for recogniz- 


_ ing oil interests separate and apart from gas interests in the same - 


_ land,. and the Department cannot approve an assignment which 


_ recognizes, in the same land, oul interests in one party: and gas 


TiS RtS IN ANOtCHET. 265220. Se ee ere ae oe 


ove 


instrument in which an assignor agrees to “grant, bargain, sell, 


convey, transfer, assign, set over, abandon and deliver” all of the | 


-. assignor’s interest in a part of a leasehold is an assignment rather 


than an operating agreement and, if approved, has the effect ‘to seg- 

_ regating the original lease into separate leases in accordance with ee 

ae the terms of the assignment____-_____- safe aga Nt te Saf eee ac eye SS 

+B. “Where the Depar tment. has given its approval to assignments which 
would segregate an Outer Continental Shelf oil and gas lease into 

| separate leases by area, depth and product, and where it appears 


: that it was not the: intent of the assignors or assignees” to. create 


such separ ate lease interests, and it is not clearly shown that the 


| Department intended to approve such assignments or that, it had 


. authority to approve them even if approval were intended, the ap- 
- proval will be rescinded, and the parties to the assignments: will 


_ be permitted to submit for approval proper instruments ‘reflecting | . - 
eo: 5 


their intent____-» en repeat a Bole eek psittaci eae ee 
CANCELLATION a 


1. ‘The description: in an ened nas oil and gas ease offer of : a par reel +f 


--0f land ina surveyed section as the “E%, of SEYNW,” of - 


the section is defective, and a lease issued pursuant ‘to the offer 
-must be canceled as to*that parcel where a junior offer properly 
- describes the land in conformity with the rules of the public land 
- survey as the W4SEY%NW*% and BuW% SHYNW% vere : Jae 


DESCRIPTION OF LAND 


i Former Departmental regulation 43 CFR 192. 43 (b), which piesa 
a the manner in which expired, canceled, relinquished and. termi- 
. nated oil and gas leases should be listed for further leasing, did. 


- not. require, a land office to-describe listed acquired lands in the 
- game manner as a lease offeror in describing the same.lands in his 


_ offer, and where a portion of a section of acquired land ‘the ex-— 


_ ternal limits of which section were surveyed under the public land 


Y survey system: was described in a list of available lands by section | 
- number, excluding a tract which was not surveyed asa legal sub- - 


229° 


229 


229 
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OIL AND GAS LEASES—Continued 
| DESCRIPTION OF LAND—Continued 


‘division of the section and which was not described. by metes and 


- bounds but only by a designation given in a private survey of the 
tr act, the posting was not deficient so as to make the land uuayail- 
able for CET 1c ees ee te See MarR re eI 


2. The description in an acquired lands oil and gas lease offer. of a parcel | 


of land in a surveyed section as the “H%4 of SEYNWY,” of the 
| section is defective, and a lease issued pur suant to the offer must 
be. canceled as to that parcel. where a junior. offer properly de- 
hs scribes the. land in confor mity with the rules of the public. Jand sur- 
_ vey system as. the BYS SEUNWH 8 and H% w% SNA a 
. DISCRETION TO. LEASE : 
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1. Where the Secretary has agreed to: a plan to remove Spee bie objections Do 


_ to the authority of the General Services Administration to. sell. 


u cer tain oil aud gas deposits and the deposits are disposed in. ac- 


; cor dance with the plan, it is within his discretionary. authority to. 
reject offers to lease the deposits under the. Mineral Leasing Act. 


for Acquir ed Lands, whether or not ‘the sale was legally proper. Eicon 

2. The Secretary may in the exercise of his. discretionary author ity reject 
: ‘noncompetitive offers. to lease oil and gas deposits. in. acquired 
lands if he determines that leasing would be detrimental to the 
public interest without regard to the pr opriety of the disposition of 


‘the deposits vander another ie eee on ia 


FIRST QUALIFIED APPLICANT | | . 
4. ens description in an acquir ed lands oil and gas lease: offer of: a naneal 


of land ina surveyed section as the “E%4 of SEYNWY,”. of the 


133 


133 - 


section is defective, and a lease issued pursuant to the offer must.- 


/- be canceled as to that parcel where a junior offer pr operly describes 
_the land in conformity. with the rules of the public land survey 


system as the EA SEYNWY, and BAW SHUN Wario nonin , 


" KNOWN GEOLOGICAL STRUCTURE. 


- 1. Land. which becomes: within the ‘known geological ¢ str ucture of a pro- 


- ducing oil or gas field. before the actual issuance of a lease, even 


393 


though it was not. within such a:structure at-the:time when the _ 


| . offer for the lease was ‘filed, may not be leased noncompetitively— 
“LANDS SUBJECT. TO: . —— = = — 


1. nore land was conveyed to the United States under : a deed - in which 
the grantor reserved oil and gas rig ehts in the conveyed. land “for 


a primary. period. ending June 30, 1965,” title. ‘to. the: oil and gas | 


deposits in such Jand did not vest in the United States until J uly 1, 
(1965,.and- an acquired lands oil and gas. lease offer filed. for the 


land of J une 30, 1965, is properly rejected as prematurely filed__- 


2. | Where land was conveyed to, the United States under a deed W yherein | 


168 


a the grantor reserved all miner als, together with the right to.mine, 


drill, remoye and’ operate for such minerals “until, Nov. 4, 


1965,' es with the. expr ess provision that. if the reserved right. to mine 


ete. “ig not being. exercised on. Nov.°4, 1965, then. and: upon 
said Nov. 4, -1965,. the said coal, ‘oil, gas and. minerals, and 


7 all. rights thereunder shall become proper ty of the Grantee,” and: | 
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OIL AND GAS LEASES—Continued 7 : | a | 
_ LANDS SUBJECT TO—Continued | 7 eS Oe ey oe Page 
the right was not exercised on that: date, title to the minerals | 
vested in the United States on the prescribed. day, and an acquired. 
jands oil and gas lease offer filed the same day. was properly ‘ac- 7 
cepted. for consideration by the land Office = __- 2 -—- ee 173 
NONCOMPETITIVE LEASES ae | ee es : 
1. The filing of.an offer for a noncompetitive lease creates no vented 
. rights in. the offeror, and, if lands embraced in the offer become 
within the known geological structure of a producing oil or gas 
field after the filing of the offer but before the issuance of a lease, 
the offer must be rejected and no preferential rights v will -be con- 
ferred upon the offeror.——-—-------------- ee Sa ae ON a » 285 
RENTALS © can | ee he a 3 
1. The Secretary of the Interior is authorized under section 5 ( 2) (1) of 
_the Outer Continental Shelf Lands Act to approve an assignment | 
: of rights ina portion of the area of an Outer Continental Shelf oil 
and gas lease to a depth limited to the base of a specified zone, 
but such an assignment will result in the creation of a separate 
and independent lease as to the portion of the land assigned, and, 
_ in the absence of any express provision tothe contrary, the holder 
of each lease resulting from the assignment is chargeable for the 
payment of rental or royalty for the entire area covered by his 
lease in accordance with the terms.of the original lease notwith- | 
standing that this may result in multiple payment of rental or 
royalty for the same @ ATCA a 229° °° 


ROYALTIES 
1. The Secretary of the Interi ior is author ized under section B(a) (1) of 
the Outer Continental Shelf Lands Act to approve an assignment 
of rights in a portion of the area of an Outer Continental Shelf 
- oil and gas lease to a depth limited to the base of a ‘specified zone, 
but such an assignment will result in the creation of a separate © : 
and independent lease.as to the. portion of the land assigned, and, tee 
cin the absence of any express provision to the contrary, the 
holder of each. lease resulting from the assignment is chargeable 
for the payment of rental or royalty for the entire area covered 
_ by his lease in accordance with the terms of the original lease 
notwithstanding that this may » result in multiple payment of _ 
rental or. royalty for the game NCW eet eater ea ele 229. 


OUTER CONTINENTAL SHELF. ‘LANDS ACT. 


OIL AND GAS LEASES ~ ne | 

t. Ene Secretary of the. Interior. is authorized under section 5(a) (1) 

of the Outer Continental Shelf Lands Act to approve an assign- 
ment of. rights in a portion of the area of an Outer Continental | 

| Shelf oil and gas lease to a depth limited to the base of a specified 

zone, but such an assignment will result in the creation of a sepa- 

: rate and. independent lease as to the portion of the land assigned, 

and, in the absence of any express provision to the contrary, the 

holder of each lease resulting fr om the assignment is chargeable 

- for the payment of rental or royalty for the entire area covered 


INDEX—DIGEST ABB 


OUTER CONTINENTAL SHELF LANDS ACT—Continued. | 
OIL AND GAS LEASES—Continued : ee Re ee 
by his lease in accordance with the terms of the epieinal lease | 
8 notwithstanding. that. this.may résult in canna paent of 
rental or royalty for. the same area___...-___ phat bee 229 
2. Authority. does not exist under the mineral leasing laws for recog- | 
nizing oil interests separate and ‘apart from gas interests in the 
.game land, aud the Department cannot approve an assignment 
which recognizes, in the same land, ou interests in one party and saline 
gas rights in So her ates Seen de eed + 229 
3. Where the Department has given its approv al to. assignments which - 
would segregate an. Outer Continental Shelf oil and gas lease into 
“separate leases by: area, depth and pr ‘oduct, and where it appears . 
that it was not the intent of the assiguors or assignees to create 
~ guch separate lease interests, ‘and it is not clearly shown that the 
Department intended to approve such assignments or that it had. - 
- authority to approve them even if approval were intended, the ~ 
-. approval will be rescinded, and the parties to the assignments 
will be permitted to submit for approval. DEORE instruments . 
reflecting their. intent--_-~----=-~s--------~=---+----- siaciicee 20 
PHOSPHATE LEASES AND PERMITS — 
PERMITS a - 
1. An application row a phosphate anpspectiie pernit is 3 properly re- 
jected when information. is available from which the existence. 
and workability of the phosphate deposits in the land applied for: |. 
can be determined; it is not necessary that the information | 
specifically describe the phosphate. deposits. within the land ap- 
plied for, where detailed information. is available regarding the 
existence of a workable deposit in adjacent lands ‘and geologic 
and other surrounding external. conditions, from which the | 
workability of the deposits iu the subject lands can be. reasonably 
inferred | wnt enn see nh nt te eens TEE 
PUBLIC LANDS Sg, | | ~ _ 
CLASSIFICATION 
1. The Classification and aiultiple Use Act of ‘Sept. 19, ‘1964 (78 Stat. 
986; 43 U.S.C. secs. 1411-18) authorizes, under certain circum- _ 
- stances, the segregation of public land from appropriation under 
the general mining laws, but it does: not provide authority to. 
_. Yestrict. or condition the mining activities authorized by the. 
Seleeal miMing. la Wes oes eae coe gee a a ke 187 
"JURISDICTION OVER _ 


1. Where, subsequent to survey, lands have formed by accretion in deat 
-. of lots which are part of an area withdrawn. from entry: under 
the public land laws and placed under the administrative juris- 
diction of an agency of the Federal Government, the administer- 
ing agency acquires jurisdiction over the accreted lands, and . 
- the lands become subject to the. same restricted usage as the lands Be 
to which they. are accreted. Ao ea es ee ree 142 
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PUBLIC LANDS—Continued _ 
RIPARIAN RIGHTS | 


1. Where an island which ‘was once public land owned by. the United 


States is gradually eroded away in its entirety by the force. of 
_.. the river in w hich it lay and then fast land is for med on the site 
-. formerly occupied by the island by. the process of accretion to a 
“25 bank: of the river which is privately owned, the: United States 


-. can not assert title to such land as public heise wep ciae ss eerie ol 


PUBLIC RECORDS 
i Although reports 7 Depar tmental personnel on their examinations 


on mining claims are generally consider ed as confidential intra- M 


depar tmental communications. which are not to be made avail- 
able to mining claimants, disclosure of the factual. information 


in such reports will be ee gee ea . 


| RAILROAD GRANT LANDS | 


1. Legal title, although not eon’ title, to granted ead’ passes.:to a 


railroad. under a railroad land. grant act upon the filing of a map 
-of definite location of the railroad and such title is subject to 
. divestiture. by adverse possession under state laws prior: to the 


issuauce of patent to the granted lands_.-_-__._--2 ; 


2. Where a railroad has lost title to granted but unpatented lands as a 


|. Page . 


ae 


161 


result of adverse possession, a release filed by the railroad pur- - 


‘suant to the Transportation Act of 1940 reconv eys Or: be ran 


“nothing to the United States: Looe ee 
8. Although the title of a railroad to unpatented eranted land may have 


been ‘extinguished’ by adverse possession, the Department has no - 


~.authority in the absence of législation to issue a patent to the 
land to the adverse ‘possessor___~_2----------~---4~----~- cous 
REGULATIONS | pe aaron 


WAIVER. 
1. The failure of a high bidder ata sealed bid auction to Supe with his 


bid a.statement of his citizenship and interests in other holdings — 


required by regulation aud the invitation to bid may be waived 
where the default has given him no advantage over the other 
bidder beet ee ey ae a Se Sie Oe re ee 
RULES OF PRACTICE ; : _— - see 
APPEALS» 7 
‘Generally. 


| 1 Where: in ‘a motion for. reconsideration the appellant questions’ the 


- Board’s finding. that a ‘substantial portion of a claim for rock 


209 


excavation represents work performed below subgrade for which.” — 
_the coutract provides no basis. for reimbursement. but fails to. 


.. Show that the contracting. officer or the Government, engineering 

. ‘per sonnel concerned w ere. involved in any way in. the appellant’s 

. decision to proceed. with the subgrade excavation, the Board's 
3 earlier decision that the work so. performed was voluntary and not 

: of the character for which the Government is liable is affirmed___ 
2 The overriding consideration in ruling upon. requests for discovery is 
_whether making available the information sought is consistent 
with the objective of secur ing just and inexpensive determination 


of appeals without unnecessary delay, with consideration given to | 


106. 
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“RULES OF PRACTICE—Continued — 
APPEALS—Continued | 6 te, es 
Generally—Continued a we 7 oer - Page 
(i) the attainment of that.objective in the par ticular « case | + Gi) the oO 
- showing made by the party seeking discovery ; (iii) the claims of 
-. privilege asserted; and (iv) the likelihood of hardship resulting - 
from granting particular requests. Absent hardship. and privilege, — 
. the. scope of inquiry may. encompass any. material relevant to: the 
-. subject matter and need not. be limited to the precise issues. in- 
.volved, even. though such material may not be admissible -as evi- 7 
dence. at the hearing__----~------~---------~----~----~------- 178° 


Burden of Proof 


1. In cases involving. a hearing the weight. to be given to documents in- 

. eluded in the appeal file on contr overted. issues is dependent upon 
_. the nature of the evidence offered in support by the party» con- —- 

-cerued ; hence, the Board will accord only limited weight to the 

- uncorroborated | portion of an affidavit of a former officer of the 

: appellant corporation | who purports to have personal knowledge 

"of the facts pertaining to the issues in dispute, even though the 

i appellant shows by uncontradicted testimony that the former 
officer is no longer employed by: the corporation and that his present 
whereabouts are e unknown __--~———-~--=-~----- = 2a rena 107 


Dismissal 


1. An appellant’s motion for reconsideration of a decision in which a ore g oRes 
ing. was scheduled for. the purpose of establishing whether the | 
board has jurisdiction over a claim for unnecessary acceleration | 
of construction costs is denied where it is found that a erucial 
_allegation made by appellant is contradicted by information fur- 
-nished to the contracting officer in support of the claim and that 
_ the. evidence to be developed. at a heari ing may resolve the appar ent. 
Z contr adiction and the jurisdictional questions presented___ ee ere » ko. 
rs A government motion for: recousideration. of a decision dismissing a 
coutractor’s. claim for loss of commercial business. as. sounding | 
in breach of contract is denied where the Government alleges. that. 
the claim could have been stated in such terms as to be cognizable 
asa claim ar ising under the contract but the claim as actually sub- 
. “mitted is clearly not, in fact, cognizable thereunder, and the Gov- 
“ernment fails to show: that there are material.facts in dispute 
which. could confer. jurisdiction or that scheduling a hearing would 


otherwise. serve. any useful purpose____-___ Bee reer ietiaai ee alee — «16 
8. A claim first presented at the hearing of an appeal will be dismissed as 
. _ being outside of the jurisdiction of the Board__.--_-_ pete aes 28 


4. Where, a general release executed on settlement of amounts due under | 
. a contract. contains exceptions as to. certain. pending claims. but _&. 

. fails to reserve. a claim pr ‘eviously made, because. of alleged ‘inad- 

: vertence on the part. of the contractor, such omission precludes 

consideration of the merits of the claim by the Board and requires - | 
its dismissal. as being outside of the Board’s jurisdiction_____.--_ BB. 
. Where delays | occur in the perfor mance of the contr actor’ Ss work pend- . 
at ing decisions by the Gover nment on questions concerning ar awings 
and specifications, due to alleged lack of Government supervision, a 


Or 
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RULES OF PR » ACTICE—Continued 
_ APPEALS—Continued | 
‘Dismissal—Continued ne . | — Page 
or because of the actions of other contractors, an appeal based on 
such claims. will be dismissed as being outside the Board’s juris- 
diction, in the absence of a contract provision of. the “Pay for 
delay” . type... Spe eee eee Cee re ea eR Ra al ae ae 305 
6. Under a contract modification agreement for sqribatle adjustment 
purporting to settle and release claims presented by the con- 
tractor as additional expenses of coping with conditions encoun- 
tered in constructing foundations of a building, an appeal based 
. on the allegation that the contractor is entitled to additional com- 
_. pensation, for the reason that the conditions so encountered were 
alleged to be changed conditions, will be dismissed, since the . 
: Board has no authority to reform a contract.___ See eel . 805 
7. A claim for additional compensation based on alleged unreasonable > 
-delay by the Government in issuing a notice to proceed will be dis- 
missed as being outside the jurisdiction of the Board_______-____ 305 
8. A mistake-in-bid claim previously ruled upon adversely by the Comp- 
_. troller General was dismissed by the Board since, irrespective of. 
the legal theory relied upon (eg., the Law of Restitution and 
- particularly the theory of Unjust ‘Enrichment), the Board is 
- without jurisdiction in the matter_____.._._.--.-------------_- 306 


EVIDENCE _ 

1. In cases involving a hearing the weight to be given to documents. in- 
cluded in the appeal file on controverted issues is dependent upon 
the nature of the evidence offered in support by the party con- 
cerned; hence, the Board will accord only limited weight to the 

~ uncorroborated portion of an affidavit of a former officer of the 
appellant corporation who purpor ts to have personal knowledge of . 
- the facts pertaining to the issues in dispute, even though the ap- 
pelant shows by uncontradicted testimony that the former officer 
is no longer employed by the corporation and that. his present 
whereabouts are unknown___ Pea nn eR ee PEPER Oe TIC cs ee 107 

2. A motion by appellant for an order directing the Goverment to pro- 
duce for inspection and copying, documents relating to the draft- 
ing, approval and promulgation of certain regulations will be de- 
nied without prejudice to its later renewal where it appears that 

_ the appellant has not taken advantage ‘of inspection and copying 
_ rights accorded by. the Government bodies in possession of such 
documents, “in” aceordance with the regulations of those 
agencies Seer RRM Sat ea ean Oe: a Rise AEE pied ica 157 
3 The overriding consideration in ruling upon requests for discovery is, 
whether making available the information sought is consistent — 
— with the objective of securing just and inexpensive determination . 
of appeals | without unnecessary delay, with consideration given to 
(i) the attainment. of that objective in the particular case; (ii) 
the showing made by the party seeking discovery; (iii) the 
_ claims of privilege asserted ; and (iv) the ikelihood of hard- | 
ship resulting from. granting particular requests, Absent hard- 
_— ship and privilege, the ReODE of ‘inquiry may encompass any 
/ 
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RULES OF PRACTICE—Continued — 
EVIDENCE—Continued 


material relevant to the subject matter and need not be limited | 
_ to the precise issues involved, even though such material may 
_ hot.be admissible as seNIOCUCE at the wee a 


HEARINGS . 
1 An appellant’s motion for raoneiaeriten of a decision in which a 


~ hearing was scheduled for the purpose of establishing whether 


the board had jurisdiction over a claim for unnecessary accelera- 


ial allegation made by appellant is contradicted by information 


| _ A government motion for reconsideration of a decision dismissing a | 
- contractor’s claim for loss of commercial business’ as sounding in ~ - 
- preach. of contraet is denied where the Government alleges. that 
the claim could have been stated in such terms as to be cog-. 
-. nizable as a claim arising under the contract but the claim. as 


furnished to the contracting officer in support of the claim and 


that the evidence to be developed at a hearing may resolve the ape 
parent contradiction and the jurisdictional questions presented__ 


actually submitted is clearly not, in fact, cognizable thereunder, 


. and the Government fails to show that there are material facts 
"in dispute which could confer jurisdiction or that seheduling a 
hearing would otherwise serve any useful purpose___-_-..---_-_- 


WITNESSES 
1 an cases” involving a hearing the weight to be given. to documents 


SCRIP. 


VALUATION OF LAND | 


1. In determining what land is to be classified under section T of the Tay- —— 
- lor Grazing Act and the act of Aug. 31, 1964, as suitable for the ~~ 
satisfaction of. scrip, including soldiers’ additional homestead 

. | rights, the Secretary may fix a maximum value per acre as one of - 

the factors to be considered and reject applications ‘for lands 

— whose per acre value is in excess of rae maximum limitation_——- 


SECRETARY OF THE INTERIOR 


1. Where the Secretary has agreed to a plan to remove possible objec- 
tions to the authority of the General Services Administration to» 
— sell certain oil and gas deposits and the deposits are disposed in — 
~ aecordanee with the plan, it is within his discretionary authority 
to: reject offers to lease the ‘deposits ‘under the Mineral Leasing 
— Aet ‘for Acquired Lands, whether ‘or not the sale was _ legally 
7 proper_——--- oan a nes hie re a ee aero enn 


459 


Page 


178 


tion of construction costs is denied where it is found that. a eru-: 


16 


included in the appeal file on-controverted issues is dependent — 
-. upon the nature of the evidence offered in support by the party 
“concerned; hence, the Board will accord only limited weight to 
| the uneorroborated portion of an affidavit of a former officer of — 
' the appellant corporation who: purports to have personal ‘know-_ 
ledge of the facts pertaining to the issues in dispute; even though 2 + 
- the appellant shows by uncontradicted testimony that the former | 
officer is no longer employed by the corporation and. that his 
present whereabouts: are e unknown_.-.—-----2-.--2---+--------- 


107 


400 


460. | _INDEX~DIGEST 
SECRETARY OF THE INTERIOR—Continued > | 
. The Secretary may in the exercise of. fis discr dena authority re- 
- ject noncompetitive offers to lease oil and gas deposits in acquired 


~-Jands if he determines that leasing. would be detrimental-to the 
publie interest without regard to the propriety of the aispemton 


of the deposits under another statute____- FRE ae ead ee eT Cay ee ea | 


SOLDIERS’ ‘ADDITIONAL HOMESTEADS 
CLASSIFICATION z 
‘ In determining what land is to be classified ndee section 7 of the 


Taylor Grazing Act and the act of Aug. 31, 1964, as suitable . 


for the satisfaction of scrip, including soldiers’ additional home- 

stead rights, the Secretary may fix a maximum value per acre as 

one of the factors to be considered and reject applications for lands 

whose per acre value is in eXCess oft the maximum limitation___- 
STATUTORY CONSTRUCTION - 


GENERALLY 


1. The Wilderness Act was not intended to igaee the existing anda ds 
with respect ‘to units of the national ie and national wildlife : 


POMICS Sy Sten sents oe ee ee ce ee aks ie se 

2. Designation of an area as wilderness by act of Congress is a Cougres- 

| sional withdrawal of the area’ from “public land” status and 
brings into application certain sections of the Wilderness Act 
prohibiting, inter alia, commercial enterprises and permanent 

» RORGS est oe see a ae he dN et eee es 

3. The Classification and Multiple Use Act of Sept. 19, 1964 (78 Stat. 
986; 43 U.S.C. secs. 1411-18) authorizes, under certain circum- 


stances, the segregation of public land from appropriation under - 


the general mining laws, but it does not provide authority to 


; restrict. or condition the mining activities author ized by the gen- 


eral mining eee es 
LEGISLATIVE. HISTORY | ale | : - 


1. The language > of the Wilderness Re and its legislative | history. in- 
dicate that Congress did not intend to open up te mining, oil and 
gas leasing, water. resource projects, and other commercial activ-" — 


Page 


400 
97 
97 


187. 


ities areas that are now closed to such activities. Regarding _ 


~~ areas where © such activities now occur, proposed legislation 


e ‘recommending wilderness status to an area open to mining, oil 
| and gas leasing, water resour ce projects or reclamation authori iza- 
tions should contain an express provision ter minating or. author- 
izing these activities,: since the ‘Congressional intention on this 
issue is not. CER can ete ee 
SURFACE RESOURCES ACT 
GENERALLY. a 


1 ‘Where a. mining claimant ie a yeriieg Matenient pute S a. pr 0- 
| ceeding initiated by the Forest: Service in accordance with section - 
5 of the Surface Resources. Act and:.the For est. Service subse- — 


OT 


& quently recommends the. initiation, of a coutest proceeding under _ 


3 the general mining laws to determine the validity of the claim 


(rather than a proceeding under section 5(c) of the act to deter- 


_ mine the Government’s right to manage the surface resources), 
since the responsibility for the administration of the use and oc- 


INDEX-DIGsT = CL 
‘SURFACE RESOURCES ACT—Continued es 


GENERALLY—Continued | | . os Bape. 

-cupancy of the national forests is vested in the Department of . 
Agriculture, this: Department is without the. authority to inquire 

. into the reasons or. justifications for the initiation of such a pro- | 

. ceeding and is without the authority to change, as a matter 

of its: own Dolicy, the nature of thé proceeding from the one 

| recommended: by the Forest Serv lees tees oe 245 
SURVEYS OF PUBLIC LANDS 2. | | 
GENERALLY. | . 
A & description | in an- ma lands oil ‘and gas lease offer of a parcel 
of land smaller than a quarter-quarter section embraced within 
a public land survey and pur portedly in. confor mity with it must 
describe the subdivisions of the quarter: quarter section in- the. 
_ same manner as larger subdivisions of. A section and quar ‘ter-sec- 
tion would be described, and cannot merely give a proportionate 

ratio, such as the 3/4” ‘of the quarter- -quarter section, un- _ 

7 related to the quadrant method upon. which the public land sur- a 

- -veys are based and understood-____. EE RCS ene wee ene - 892. 

<2, Where an island which was once public land owned by the United - 

States is ‘gradually er oded. away in its entirety. by the force 

of the. river in: which it lay and then fast land is formed 

on the site formerly occupied by the island by the process ‘of ac- 

cretion to a bank of the river which is privately owned, the United | 

States can not assert title to such jn as ne land—-—---~----- | 417 


TAYLOR GRAZING ACT. 
| CLASSIFICATION . | —- . 4 7 
1. In determining what land is 6 be ilawaified wader section: 7 of. the ji 
- Taylor Grazing Act and the act of. Aug. 31,:1964, as suitable 
; for the satisfaction of scrip, including soldiers’ additional home- — 
stead rights, the Secretary may fix a maximum value per.acre as 
one of the factors to be considered: and reject applications for. ... 
lands whose per acre value is in OXCESS | of the maximum limita- . 
~~ ON oe ete en Se ed eee eee ee eee | 400 
‘WATER POLLUTION CONTROL = eon _— 
WATER QUALITY. STANDARDS os 
Generally © | | a 


rs Water Quality Act, Oct, 2, 1965, 79 Stat. 903, which amends ‘the 4 
_. ‘Federal Water Pollution Control Act, July 9, 1956, 70 Stat. 498, 
as amended, 38 U.S.C. sec. 466 et seq., provides a first: option to the 

States to establish | water quality standards prior to. Ju une 30, a 3 
SG Casas aaa aa a re et a 409 
2, After June 380, 1967, the States and the Secretary have anion to 
initiate action toward the establishment o water quality stand- -— 
OTS) ie ee oe ee ee ean ae eee a he - 409 
3. ‘The Secretary, pursuant to section 160) 4) of the Federal Water 
Pollution Contro] Act, as amended, 33 U.S.C. sec. 466g, has au- 
_ thority to determine that a ‘portion of water quality standards 
- established by a State meets the criteria of section 10(c) (3) of 
that Act, while determining the remainder of such water quality — 
standards fail to meet such cr TT: a a ee ale 409 
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WITHDRAWALS AND RESERVATIONS | 
_ GENERALLY ) | Doge 
1, Where, subsequent to. survey, lands have formed by accretion in 
front of lots which are part of an area withdrawn from entry 
_ under the public land laws and placed under the administrative 
_ jurisdiction of an ‘agency of the Federal Government, the admin- 
- istering agency acquires jurisdiction over the accreted lands, and — 
_.the lands become subject to the. same restricted usage as the _ 
lands to which they are accreted____.-----.-__ bebeceretcee tee: Aao: 


EFFECT OF 2 a 
1, Mining claims located on land withdrawn from such entry are null 
| and void ab initio and will not be validated by the modification 

or revocation of the order of withdrawal to open the Jand there- | 
“matter togmimeral entry. 6: c i. 2 ee i 441 | 
2. Lands to which have beén withdrawn from entry under some or all 
of the public land laws remain so withdrawn until the revocation 
or modification of the order of withdrawal, and it is immaterial 
- whether the lands are presently being, or have ever been, used. . 
for the purpose for which they were withdrawn______._/----.-_- 142 
' 3. Mining claims are properly declared to be null and void ab initio 
: where they were located on lands withdrawn for reclamation — 
purposes; the withdrawal cannot be deemed to have expired 
merely because it was stated to be for a temporary purpose and 
- more than 19 years had elapsed before the first of the claims was — 
o: located_..-~--------~---~--~------------~---~ ++ +------------=- — 886 
RECLAMATION WITHDRAWALS | | | | 
1, Mining claims are properly declared to be null ai void ab initio 
where they were located on lands withdrawn for reclamation 
~ purposes; the withdrawal | cannot be deemed to have expired . 
merely because it was stated to be for a temporary purpose and 
more than 19 years had elapsed before ne: first of the claims was 
_, OCHRE noe t tte ee aca aee oe S86 
_ -REVOCATION AND RESTORATION aa — 
1, Where an order revoking a withdrawal and restoring land to entry 
| specifies that it is to be effective on a future date the status of | 
the land remains unchanged until that date, and the land re-. 
mains, during the interval between issuance of the order and 
the effective date provided therein, closed to the types of entry 4 
- from which it has been withdrawn. ea eae ae eee ease eta 142 


TEMPORARY WITHDRAWALS. 

1. Mining claims are properly declared to be null and void ad initio 
where they were located on lands withdrawn for. reclamation 
purposes; the withdrawal cannot be deemed to have expired — 
merely because it was stated to be for a temporary purpose and . 
‘more than 19 years had elapsed before the first of the claims 1 was | 
| located —— aaa saeeows a6 
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WORDS AND PHRASES Page 


1, A color of title claim cannot be nite on iania withdrawn pursuant - 
to a statute granting land in aid of construction of a railroad; — 
such land is not ‘ ‘public land” within ene meaning of the Color _ 
of Title Act--__.__ a in A SS 2 oie aN A eee ey Si ee 125 

2. “Legal Subdivision.” It is ‘not proper to eject an ‘oil and gas lease 

offer which describes land in one section as the NW and land 
in another section as the N%, where each section is irregular | 
-.and the NW% of-one has been subdivided wholly into lots and 
the N14 of the other has been partially subdivided into lots, | 
on the ground that the offer failed to describe the land by “legal 
subdivision” in accordance with the latest plat of survey, where 
that term has been used to include fractional as well as regular 
. subdivisions—_. ate 
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